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COUNTERSTATEMENT OF THE QUESTIONS INVOLVED

The National Organization of Life and Health Insurance Guaranty
Associations ("NOLHGA") does not propose counterstatements of questions 1 and
3-7. While NOLHGA likewise does not propose a counterstatement of question 2,
it does take issue with the embedded statement that Guaranty Associations "would
provide $837 million in additional support" in liquidation. This is discussed in
Argument Section [ below.

COUNTERSTATEMENT OF THE CASE
L. PROCEDURAL HISTORY

NOLHGA adopts Appellants' procedural history and adds the following:

On July 30, 2020, NOLHGA filed an Unopposed Application Requesting
Leave To Intervene for a Limited Purposein the Senior Health Insurance Company
of Pennsylvania ("SHIP") receivershipproceedings. Dkt. 10. NOLHGA soughtto
intervene in its associational capacity to advance the collective interests of its
affected member life and health insurance guaranty associations ("Guaranty
Associations" or "GAs"). Id.

On September 15, 2020, the Commonwealth Court granted NOLHGA's
request to intervene. Dkt. 38.

NOLHGA, through counsel and the presentation of two witnesses,

participated in the Commonwealth Court's hearing on the Second Amended Plan of



Rehabilitation (the "Plan") on May 17-21, 2021. See,e.g.,R.2219a-2410a
(testimony of Peter Gallanis, President, NOLHGA) and 2411a-2451a (testimony of
Matthew Morton, actuary, Long Term Care Group).

NOLHGA actively participated in the Commonwealth Court proceedings on
the SHIP Plan and made several filings with the Commonwealth Court. See, e.g.,
R.2890a-2940a (Proposed Findings of Fact, Conclusions of Law, and Proposed
Orders filed on June 14,2021)and 3081a-3114a (Response to Post-Hearing Filings
of All Parties filed on June 28, 2021).

II. SUPPLEMENT TO STATEMENT OF THE FACTS: GUARANTY
ASSOCIATIONS

A.  BACKGROUND

Insurance company solvency and receivership matters are addressed under
state insurance statutes and regulations. See, e.g.,40P.S. §§221.1 et. seq.
(Pennsylvania receivership statute) and 40 P.S. §§ 991.1701 et. seq. (Pennsylvania
Life and Health Insurance Guaranty Association ("PLHIGA") Act). The Guaranty
Association system provides a safety net for policyholders of failed insurers. The
legislatures of all fifty states, as well as the District of Columbia and Puerto Rico,
have enacted legislation to create Guaranty Associations to protect each
jurisdiction's policyholders against a member insurer's failure to perform
contractual obligations under life and health insurance policies and annuity

contracts due to the member insurer's impairment or insolvency. R.2223a:3-6 and






premiums to the Guaranty Association, and if and when claims are made, the
Guaranty Association ensures the claims are paid, subject to the statutory limits.
Before Guaranty Associations "there was no means to infuse additional funds
where needed to make whole policyholders, insureds, and beneficiaries. The
purpose of the model act is to provide protection against losses due to impaired
insurers by [prompt] fulfilment of the impaired insurer's contractual obligations."
1971-1 NAIC Proc. 157 (App. A)at 196. Ofcourse, Guaranty Association
protection is available only when the Guaranty Associationsare statutorily
activated (triggered)to provide coverage.

Under the Guaranty Association statutes across the United States, a
Guaranty Association 1s triggered by an order of liquidation with a finding of
insolvency. When triggered, the Guaranty Association is then statutorily obligated,
subject to the specific statutory limits in its state, to protect policyholders who
reside in its state, by either guaranteeing, assuming, or reinsuring the policyholder
obligations of the insurerin liquidation itself; by causing the obligationsto be
guaranteed, assumed, or reinsured by a solvent insurer; or by otherwise providing
benefitsand continuing coverage in accordance with its governing statute.
R.2252a:7-2253a:25;40. P.S. §§ 991.1702 and 1706(b); see also Model Act §§
5(L) and 8(B). In exchange for providing that protection, any premiums due tobe

paid by policyholders become payable to the Guaranty Association, and the



Guaranty Association has by statute a priority creditor claim against the insolvent
insurer's assets. See, e.g.,40P.S. §991.1706(g) & (m)and 1712(c);see also, e.g.,
Model Act § 8(D), (K) and 14(C).’

NOLHGA is a Virginia nonprofit corporation whose voluntary membership
consists of the Guaranty Associations of the fifty states and the District of
Columbia. R.2224a:5-9. The Guaranty Associations formed NOLHGA to
promote, coordinate, and support the plans by which individual Guaranty
Associations satisfy their statutory obligations in multi-state life and health
insurance company receiverships. R.2224a:5-9;2225a:2-7;40 P.S. § 991.1706(n)
("The association may join an organization of one or more otherstate associations
of similar purposes, to furtherthe purposes and administer the powers and duties of
the association."); see also Model Act § 8(M).

NOLHGA is a forum for the individual Guaranty Associations to pursue
collaboration and coordination in multi-state insolvencies so that the Guaranty
Associations can efficiently carry out their statutory mandates of protecting

policyholders. R.2225a:15-2226a:7.* Through NOLHGA, member Guaranty

3 The GAs are also priority creditors with respect to claims for their administrative expenses. 40
P.S. §221.44(a).

4 For other relevant background on the Guaranty Association system and NOLHGA, see
generally Testimony for the Record of the National Organization of Life and Health Insurance
Guaranty Associations Before the House Financial Services Subcommittee on Insurance,
Housing, and Community Opportunity, “Insurance Oversight and Legislative Proposals,” Nov.
16,2011, at 1-2, available at http://financialservices.house.gov/uploadedfiles/111611nolhga.pdf
(last visited Jan. 26, 2022).




Associationsreceive and analyze pertinent facts concerning a potential insolvency,
evaluatethose facts to develop a plan to satisfy statutory obligations, and adopt
coordination plans to serve the needs and obligations of the Guaranty Associations.
R.2226a:8-22.

NOLHGA has substantial experience with insurance receiverships, having
participated in approximately 100 multi-state receiverships, nine of which involved
long-term care ("LTC") insurance. R.2226a:23-25;2227a:10-16. The Guaranty
Associations have protected approximately 2.6 million policyholders and
guaranteed more than $25 billion in benefits for policyholders over the course of
the Guaranty Association system's existence. R.2227a:1-9.

NOLHGA typically monitors rehabilitation proceedings of life and health
insurersand has been monitoring the SHIP receivership proceedings. R.2229a:6-
2230a:11. NOLHGA participated in the Commonwealth Court proceedings as an
intervenor to commenton the Plan and to provide information about the Guaranty
Association system to the Commonwealth Court and the Rehabilitator.
R.2217a:23-24 and 2218a:25-2219a:4. NOLHGA neither endorses nor opposes
the Plan. R.2222a:13-17. No other party participating in this matter represents the

interests of NOLHGA and its member Guaranty Associations. R.2230a:12-16.



B. GUARANTY ASSOCIATION RIGHTS AND OBLIGATIONS
IN LIQUIDATION

Guaranty Associations typically are triggered by the issuance of an order of
liquidation with a finding of insolvency.” When triggered, the Guaranty
Associations provide benefits to resident policyholders consistent with statutory
limits. 40 P.S. § 991.1703(a); see also Model Act § 3(A). Guaranty Associations
provide coverage up to the lesser of the maximum benefit under the policy or the
statutory limit for Guaranty Association coverage payments. In most states, the
statutory coverage limit is $300,000 for LTC although there are a few states with
higher limits. R.2255a:15-22;2416a:14-16;40 P.S. § 991.1703(c)(1)11)(A)(ID)(2);
see also Model Act § 3(C)(2)(a)(11)(11).

In liquidation, when LTC policyholders make claims ("go on claim") based
on the terms of their policy, the covering Guaranty Association pays thebenefits in
full for each policyholder who resides in its state until the policyholder either
exhausts the maximumbenefits under the policy or exceeds the statutory coverage
limit. 40P.S. §991.1703; see also Model Act § 3. (Any benefitspaid under the
policy by the insurer or the Guaranty Association count toward the policy

maximum, but only benefits paid by the Guaranty Association after liquidation

> Other circumstances may trigger a Guaranty Association's obligations, but they are less
common. Forexample, a prior version of the Model Actincluded a trigger when an insurer is
under an order of rehabilitation and is not paying claims timely (if certain other elements are
satisfied). 1988 Model Act § 8(B) (superseded) (App. B). A few state Guaranty Association
statutes still have this provision.



count toward the statutory coverage limit.) Most LTC policyholders are never
affected by the statutory coverage limit, either because (1) the maximum benefit
under the policy is less than the statutory coverage limit; (2) theynever go on
claim; or (3) they do not remain on claim long enough to exceed the statutory
coverage limit. R.2398a:21-2400a:1;2417a:24-2418a:15 (testimony by Mr.
Morton that "it's really just a fraction of that original bucket [of total policyholders]
that wouldhave their policy benefits limited to the GA limit").

Each Guaranty Association's statutory purpose is to protect policyholders
against an insurer's failure to fulfill its contractual obligations. 40 P.S. § 991.1701;
see also Model Act §§ 2(A)and 4 ("This Act shall be construedto effect the
purpose under Section 2."). According to a drafting noteto the Model Act, the
purpose of the Model Act is to protect policyholders against losses "both in terms
of paying claims and continuing coverage":

Unlike the property and liability lines of business, life and annuity

contracts in particular are long-term arrangements for security. An

insured may have impaired health or be at an advanced age so as to be

unable to obtain new and similar coverage from other insurers. The

payment of cash values alone does not adequately meet such needs.
Thus it is essential that coverage be continued.

Model Act § 2, Drafting Note, see also R.2250a:24-2251a:11.
The Guaranty Associations have flexibility to provide policyholder

protection as appropriate to a particular insolvency in which Guaranty Association



coverage may be triggered. R.2251a:21-2252a:6. As NOLHGA President Peter
Gallanis testified:

[G]uaranty association statutes and the practice that has evolved

contemplate guaranty associations reacting flexibly and creatively and

collaboratively to design response plans that are appropriate to a

particular insolvency that may trigger guaranty associations.
R.2252a:1-6. For instance, Guaranty Associations may continue coverage under
the policy, retain the obligation to pay claims as they come due, andretain the right
to receive premiums under the policy. R.2252a:7-19;2257a:7-11;40P.S. §§
991.1706(b)(1)and (e); see also Model Act §§ 8(B)(1)and 8(D). Alternatively,
Guaranty Associations may effectuate a transfer of thebusiness to a solvent
insurer, generally supported by assets of the estate of the failed company and
supported by funding from the Guaranty Associations. R.2252a:22-2253a:10.
Less frequently, a Guaranty Association may issue altemative policies as a
substitute for policies issued by the failed company. R.2253a:13-25;40P.S. §
991.1706(b)(2); see also Model Act § 8(B)(2).

In providing continuing coverage, Guaranty Associationsmay seek rate

increases on premiums; indeed, they have done so recently.® R.2257a:7-11;40

P.S. § 991.1706(m)(9); see also Model Act § 8(L)9). Guaranty Associations also

¢ The Appellants note, "The [guaranty association] statutes do not limit guaranty association
coverage based upon forensic analysis of premium adequacy."” Appellants' Briefat35. Itistrue
that there is no limitation or exclusion from coverage based on premium adequacy, but the
statutes do permit the Guaranty Associations to seek and implement rate increases in liquidation.
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may offer benefit modification options to policyholders as an alternative to rate
increases; theyhave donethat recently as well. See R.2257a:9-2258a:12 and
2426a:13-2427a:7.

Because the Guaranty Association system is dynamic, enterprising, and
pragmatic, it has a rich history of protecting policyholders in fiscally responsible
ways that take into account competing considerations. In other words, the
Guaranty Associations provide protection to policyholders in the way that best
suits the circumstances of each insolvency. One such exampleis the Penn Treaty
liquidation (discussed in Section II.C below). Here are a few other examples:

¢ Inthe liquidation of Executive Life Insurance Company of New York
("ELNY"), the Guaranty Associations formed a captive insurance company
to serve as the vehicle to collectively run off the ELNY annuities covered
by the Guaranty Associations. The Guaranty Associations also coordinated
with a group of life insurance companies that provided an extra layer of
protection to policyholders so that the captive could administer that extra
layer of protection. Order of Liquidation and Approval of the ELNY

Restructuring Agreement, In the Matter of the Rehabilitation of Executive

-10 -



Life Ins. Co. of N.Y., No. 8023/91 (Nassau Cnty. N.Y. Apr. 19, 2012) (App.
C).”

In the liquidation of Golden State Mutual Life Insurance Company, the
Guaranty Associations received court approval to have a group life
insurance policy termimated and issued replacement individual policies to
certificate holders under the group policy (at premium rates approved by
the court). Notice of Entry of Order Granting Joint Application for Orders
Approving Claim Handling Agreements, Rate Tables and Issuance of
Alternative Policies, Ins. Comm 'r of Cal. v. Golden State Mut. Life Ins.
Co.,No. BS123005 (Sup. Ct. Los Angeles Cnty. May 30, 2012) (App. D).
To address the insolvency of Kentucky Central Life Insurance Company,
the Guaranty Associations guaranteed to each covered policyholder that the
benefitsthey would receive under their restructured policies wouldnever
be less than the statutory benefits provided under the Guaranty Association
statutes. The restructured policies were fully assumed via reinsurance by a

solvent insurer. The Guaranty Associations delivered their benefits

"Under Pennsylvania Rule of Evidence 201, a court can take judicial notice of facts "from
sources whose accuracy cannot reasonably be questioned.” Pa.R.E. 201(b)(2). The Supreme
Court has taken judicial notice of such matters as published statistics, Sands Bethworks Gaming,
LLC v. Pennsylvania Dep 't cf Revenue, 207 A.3d 315,323 n.7 (Pa. 2019), the laws and judicial
decisions of other jurisdictions, Melmark, Inc. v. Schutt by and through Schutt,206 A.3d 1096,
1105 (Pa.2019), and conduct taking place pursuant to federal statutes, In re General Statewide
Judicial Emergency,230 A.3d 1015 (Pa. 2020).
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through an agreement with the assuming insurer and provided over $200
million of benefits in a coordinated and seamless way that eliminated any
additional administrative burdens on the protected policyholders. Kentucky

Cent. Life Ins. Co. v. Stephens, 897 S.W.2d 583, 591 (Ky. 1995).

While past examples are illustrative of what Guaranty Associations might do
to provide policyholders protection when triggered, the examples are illustrations
only. Guaranty Associations are not restricted to the insolvency resolution plans
adopted in past insolvencies when addressing policyholder protection in future
insolvencies. The governing statutes impose few limitations (such as maximum
coverage limits) on Guaranty Associations but do not constrain Guaranty
Associations as to the nature or number of options that can be offered to
policyholders in liquidation. R.2243a:7-14. Further, each Guaranty Association's
board of directors "shall have discretion and may exercise reasonable business
judgment to determine the means by which the association is to provide the
benefits of [the Guaranty Association statute] in an economical and efficient
manner." 40 P.S. § 991.1706(p); see also Model Act § 8(O).

Guaranty Associations fundtheir coverage from three sources —the assets of
the insolvent insurer, premiums due after liquidation, and assessments of Guaranty
Association member insurers. R.2259a:11-2260a:2. These are listed in sequential

order, so that ifavailable estate assets and premiums from policyholders are

-12 -



inadequate to cover claims in liquidation, Guaranty Associations have the authority
to assess their member insurers, with any such assessment determined accordingto
a statutorymethodology. R.2259a:21-2260a:2;40 P.S. § 991.1707(a) ("For the
purpose of providing the funds necessary to carry out the powers and duties of the
association, the board of directors shall assess the member insurers, separately for
each account, at such time and for such amounts as theboard finds necessary.")
and (c)(2); see also Model Act §§ 9(A) and 9(C)(3). A Guaranty Association's
member insurers are the insurance companies licensed to write covered lines of
businessin the Guaranty Association's jurisdiction. R.2260a:3-10; see also 40 P.S.
§§ 991.1702 and 1704(a); Model Act §§ 5(M) and 6(A).

In many states, member insurers may be able to offset some portion of
Guaranty Association assessment payments against state premium taxes that the
insurance company would otherwise be obligatedto pay. R.2260a:22-2261a:3.
That tax offset, however, is not direct funding; no Guaranty Association receives
direct funds from state general revenues or taxes raised by the state. R.2260a:16-
21. In a few states, member insurers may impose a surcharge on health insurance

policies to recoup Guaranty Association assessments paid for health insurance

insolvencies. R.1701a:19-22; see, e.g., Cal. Ins. Code § 1067.08(1).

-13-



C. THEPENNTREATY LIQUIDATION-A RECENT EXAMPLE

The Pennsylvania liquidation involving Penn Treaty Network America
Insurance Company and American Network Insurance Company (collectively
referred to as "Penn Treaty") is the largest LTC insurance company insolvency that
has triggered Guaranty Association coverage to date. R.2321a:3-6. Inthat
liquidation, the 50 affected Guaranty Associations worked together, through
NOLHGA and with outside advisors, to develop an approach to discharge their
statutory obligationsto Penn Treaty policyholders. Asoneelement, NOLHGA's
member Guaranty Associations soughtrate increases on the covered LTC
insurance policies and alternatively offered policyholders benefit modification
options. The Plan offers similar, but not identical, options to SHIP's policyholders.
R.2257a:25-2258a:12; 2419a:2-2420a:3; 2426a:13-2527a:7. The Rehabilitator
looked to the Guaranty Associations' responseto the Penn Treaty liquidation in
formulating the rate increase methodologyused in the Plan. R.1672a:11-14. The
Penn Treaty rate increases applied to about 53,000 policyholders. R.2420a:1-3.

The methodology for calculating premiumrate increases used by the
Guaranty Associations in the Penn Treaty liquidation is similar to the "I[f Knew"
methodologyused in the Plan, but with two significant exceptions. R.2422a:18-
2423a:4. First,the Plan calculates rate increases on an individualized basis while

the Penn Treaty rate increases were developed on a cohort basis. ThePlan

-14-



calculates an individual premium rate for each policyholder, meaning that
individual policy/policyholderdata is used to develop an individual premium rate
for each policyholder. R.2008a:12-23. In Penn Treaty, the rate increases were
developed using an industry standard cohorts method, meaning that an average rate
increase was developed and applied to each group of similarly situated
policyholders. R.2421a:13-22;2423a:5-10. Second, the Penn Treaty premium
rates were based on benefits capped at Guaranty Association statutory coverage
limits, so policyholders were not charged a premium for benefits that were not
covered by the Guaranty Associationsin liquidation. The Plan's premium rates are
based on full benefits underthe existing policies. R.1672a:11-14;2420a:18-24.
The Guaranty Associations offered policyholders four options in connection
with the Penn Treatyrate increases. The options were designed to give
policyholders choices and flexibility. R.2428a:14-18. Policyholders couldchoose
to (a) reduce their benefits and maintain the current premium, (b) convertto a
reduced paid-up policy, (c) take a cash payment in exchange for terminating the
policy, or (d) accept arate increase and maintain the current benefits. R.2257a:9-
2258a:12and R.2426a:13-2427a:8. Accepting therate increase was the default

option for policyholders who did not make an affirmative election. R.2428a:19-23.

-15-



There were a few variations by state; for example, one stateregulator did not
approve the cash payment option.® R.2427a:18-20.

The options offered to Penn Treaty policyholders are not identical to the
options offeredunder the SHIP Plan. Both include options for policyholders to
reduce benefitsand keep the same premium; however, the methodologies used to
determine which benefits are reduced are different. Both provide policyholdersan
option to accept the rate increase and keep current benefits; but, as explained
above, there are differences in the rate increase calculations and, in the Penn Treaty
liquidation, benefits were capped at Guaranty Association coverage limits.” Both
also include a nonforfeiture (reduced paid-up) option, but the Guaranty
Associations offered a more typical nonforfeiture benefit, while the Plan offers an
enhanced benefit. R.2052a:19-25. Inaddition, the SHIP Plan offers a Basic and
Enhanced Basic Policy, but there were no similar new policy options in the Penn
Treaty liquidation. R.2448a:19-2449a:6. The Guaranty Associations offered a
cash payment option to Penn Treaty policyholders, while the SHIP Plan does not

offer a cash payment option. R.2427a:8-17.

8 The Commonwealth Court's Opinion and Order states that "[o]nly one state approved the cash-
outoption."” R.3699a. This appears to be a typographical error because only one state did not
approve the cash-out option. R.2427a :18-20.

? In addition, in the Penn Treaty liquidation, the Guaranty Associations did not charge
policyholders on premium waiver a Differential Premium like that charged under the Plan when
such policyholders elect a rate increase. R.2437a:21-2438a:3. However, the rate increase would
go into effect for such Penn Treaty policyholders if they went off waiver. R.2451a:2-7.

-16 -



The Guaranty Associations submitted the proposed Penn Treaty rate
increases to state insurance regulators (generally in the state of policy issuance) for
approval. R.2424a:16-18. Forty-four out of 48 states issued their approvals within
15 monthsofthe initial filing. R.2425a:16-19. Thirty-four states approved 100%
or more of the proposed rate increase; 11 approved between 80% and 100% ofthe
proposed rate increase; and 3 approved less than 60% of the proposedrate
increase. R.2425a:2-13. No state denied the Guaranty Associations' rate increase
filing in the Penn Treaty liquidation. R.2425a:14-15.

Penn Treaty is one example of how Guaranty Associations have protected
policyholders in a specific liquidation with challenging circumstances. Penn
Treaty is a recent and the largest example of a LTC insolvency, coincidentally also
involving Pennsylvania-domiciled LTC insurers. The parties to this proceeding,
including NOLHGA, have therefore reasonably compared and contrasted the SHIP
receivership with the Guaranty Associations' experiencein Penn Treaty. However,
the specifics of Penn Treaty shouldnot be relied on as a prediction of what will
happen in anotherliquidation. R.2357a:25-2358a:4. In a different, nationally
significant liquidation, the approach to protecting policyholders might be more (or
less) complex than the approach the Guaranty Associations adopted for Penn
Treaty. R.2258a:13-25. Asthe other examplesabove demonstrate, a plan adopted

by the Guaranty Associations in any liquidation is tailored to the issues specific to

-17 -



that liquidation and an evaluation of the best means by which to meet each
Guaranty Association's statutory obligations to its policyholders. See supra
Section I1.B.

D. GUARANTY ASSOCTATIONS AND SHIP

According to the Plan, SHIP is or was licensed in 46 states (not including
Connecticut, New York, Rhode Island, and Vermont) as well as the District of
Columbia and the U.S. Virgin Islands. Forty-seven of NOLHGA's member
Guaranty Associations therefore have potential obligations to SHIP's
policyholders.!® Although Guaranty Association obligations are not typically
triggered by a rehabilitation (and to date no Guaranty Association has been
triggered in connection with SHIP's rehabilitation), the Guaranty Associations will
be triggered if SHIP is liquidated at some point, and the choices made with respect
to SHIP's rehabilitation will affect the Guaranty Associationsifand when
triggered.

All or virtually all SHIP policyholders are believed to be covered by a
Guaranty Association. R.2227a:17-19. The Guaranty Association that covers a
policyholder generally is the Guaranty Association in the statein which the
policyholderresides at the time of an entry of an order of liquidation with a finding

of insolvency. R.2255a:10-14. Under statutes currently in effect, if SHIP were

10 There is no Guaranty Association in the U.S. Virgin Islands.
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placed in liquidation, the covering Guaranty Association would provide each
policyholder with coverageup to the maximumbenefit under the policy or the
statutory limit for Guaranty Association coverage payments (if lower), which, as
noted above, is $300,000 in most states and more in a few others. R.2255a:15-22;
2416a:14-16;40 P.S. § 991.1703(c)(1)(1)(AXI1)(2); see also Model Act §
3(C)(2)(@)(u)(1I).

The Plan gives policyholders certain options to modify their policy premium
and/or benefits. R.1136a-1137a. The Rehabilitator intends for the policyholder
elections to modify premium and/or benefits permanently, which the Rehabilitator
considers necessary to effectuate the purpose of reducing or eliminating the
fundinggap. R.1951a:14-18. Permanence creates certainty, which is necessary
both for policyholders attempting to evaluate their options and for Guaranty
Associations if SHIP's rehabilitation ultimately is converted to liquidation.
R.1965a:24-1966a:12; 2233a:4-16. ThePlan states that it is possible SHIP will be
placed in liquidation if the Plan fails to reduce or eliminate the shortfall between
SHIP's projected liabilities and its assets and projected premiums. R.1133a.

As the Commonwealth Court observed, no order of the Court will make
Guaranty Association coverage unavailable to policyholders. R.2588a:20-2589a:1.
In that regard, the Plan will not change the rights or obligations of the Guaranty

Associations. The Guaranty Associations will, as their governing statutes require,
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provide coverage in the event of SHIP's liquidation. If SHIP were placed in
liquidation now, Guaranty Associations would provide coverage for the SHIP
policies currently in effect. If SHIP is placed in liquidation after the Plan has been
implemented, Guaranty Associations would provide coverage for the policies as
modified based on policyholder elections in rehabilitation pursuant to the Plan
(since those elections are permanent). In eithercase, the Guaranty Associations
would have the right and ability to seek premium rate increases and offer benefit
modification options, as discussed above.

Since the Guaranty Associations cover up to the lesser of the policy
maximum or the statutory coverage limit, the Guaranty Association coverage
provided to a policyholder in a liquidation of SHIP after the Plan has been
implemented could be different than if SHIP were liquidated now because of
changesto the policy maximum or other benefit modifications elected by
policyholders underthe Plan. Of course, the ultimate Guaranty Association
coverage obligation also would be impacted by rate increases sought and benefit
modification options offered and elected in liquidation.

No party to this proceeding can definitively say how the Guaranty
Associations would discharge their statutory obligations in response to a
liquidation of SHIP (beyond affirming that the Guaranty Associations will satisfy

their statutory obligations if triggered). See R.2306a:25-2307a:4. The Guaranty
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Associations likely would consider premium rate increases and benefit
modifications to address any underpriced policies, as they did in the Penn Treaty
liquidation. R.2394a:13-2395a:3. As Mr. Gallanis testified, the Guaranty
Associations "also would take intoaccount what they havelearned over time and
what they are learning from industry receivers andregulators, and primarily the
actuarial community, in reachinga conclusion of what such a program wouldlook
like." R.2395a:4-9.

In the event of SHIP's liquidation, the Guaranty Associations would together
be the largest creditor of SHIP's estate with claims for coverage provided to
policyholders in liquidation. See40P.S. § 221.3 ("'Creditor' is a person having
any claim, whether matured or unmatured, liquidated or unliquidated, secured or
unsecured, absolute, fixed or contingent.").

SUMMARY OF ARGUMENT

An accurate record as to the rights and obligations of the Guaranty

Association system is critical for this proceeding and the precedent it will create.

While this Court is being asked to review the approval of a Plan of Rehabilitation,

the rights and obligations of Guaranty Associations in liquidation are important
elements of certain of the arguments raised in this case by other parties. In support
of Appellants' arguments Il and 111, in particular, Appellants have offered facts

related to Guaranty Association rights and obligations. NOLHGA expects the

-21 -



Rehabilitator will offer her version of those facts as well. NOLHGA agrees that
certain facts related to Guaranty Association rights and obligations must be
understood in order to consider and evaluate arguments Il and I1I, and NOLHGA
has set forth its Supplementto the Statement of Facts above.

NOLHGA sought to "serve as a resource to [the Commonwealth Court] and
to any other interested parties who are interested in getting an accurate
understanding of how the guaranty association[s] work" by providingaccurate
information, based on statutory law and real-life precedent. R.2302a:1-20.
NOLHGA likewise wishes to serve as aresource for this Court.

ARGUMENT
L. THE PLAN DOESNOT ALTER THE GUARANTY
ASSOCIATIONS' STATUTORY COVERAGE OBLIGATIONS
TO POLICYHOLDERSIN THE EVENT OF SHIP'S
LIQUIDATION, BUT ANY PROJECTION OF GUARANTY

ASSOCIATION COVERAGE ISSPECULATIVE AND
PREMATURE.

The Appellantsrepeatedly assert that the Guaranty Associations will provide
approximately $837 million in support to policyholders in the event of SHIP's
liquidation, and that the Plan will deprive policyholders of that Guaranty
Association support. Appellants' Briefat 15-16 ("Guaranty associations would
provide approximately $837 million in additional support to benefit
policyholders.... The Plan does not trigger the guaranty associations...so these

funds will not be available to benefit policyholders underthe Plan." (internal
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citations omitted)). To the extent the Appellants are suggesting that approval of
the Plan would deprive policyholders of Guaranty Association coverage if SHIP
goes into liquidation, such a suggestion is inaccurate. If SHIP is placed under an
order of liquidation with a finding of insolvency, and the Guaranty Associations
are triggered, the affected Guaranty Associations will satisfy their statutory
obligations to pay benefits to and continue coverage for policyholders, just as they
have done in every other liquidation in the system's history. Policyholders will be
eligible for Guaranty Association coverageup to the lesser of their policy's
maximum benefits or the statutory coverage limit for their covering Guaranty
Association ($300,000 in most states).

While the Plan may result in changesto the benefits and premiums under a
policy, which would accordingly changethe benefits covered and premiums
received by the Guaranty Association, the Plan will not change a policyholder's
eligibility for Guaranty Association coverage or the Guaranty Associations'
obligation to provide that coverage.!! As set forth above, the Guaranty Association
coverage provided to a policyholder in a liquidation of SHIP after the Plan has

been implemented could be different than the coverage that would be provided in

II'NOLHGA's comments on the impact of the Plan refer only to the impact of Phase One of the
Plan. The details of Phase Two are unclear, leaving NOLHGA unable to comment on the impact
of Phase Two and raising additional uncertainty about what liquidation might entail.

-23.



an immediate liquidation of SHIP, but any such difference would be due to the
permanent benefit changes elected by the policyholder during rehabilitation.

With respect to the $837 million figure referenced by the Appellants,
NOLHGA notes that the amount was derived by the Appellants based on data
provided by the Rehabilitator that included Guaranty Association coverage
estimates. NOLHGA and its member Guaranty Associations did not provide and
cannot confirm those estimates. At thistime, no Guaranty Association hasbeen
triggered by SHIP's receivership, and the amount of the Guaranty Associations'
coverage obligations cannot be known with certainty until they are triggered.

In addition, the Guaranty Associations' ultimate coverage and funding
obligations will depend on several factors, including the estate assets allocated to
the Guaranty Associations, the premiums charged by the Guaranty Associations in
liquidation, and the results of any benefit modifications offered by the Guaranty
Associations. The Rehabilitator's data referenced by the Appellants makes
assumptions about estate assets allocated to Guaranty Associations and premium
rates to be charged in liquidation, but those assumptions ultimately may not reflect
actual experience. The estimates also do not account for potential benefit

modification options offered in liquidation.
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II. GUARANTY ASSOCIATIONS HAVE THE AUTHORITY,
RESPONSIBILITY,AND FLEXIBILITY TO OFFER
MEANINGFUL CHOICES TO POLICYHOLDERSIN
LIQUIDATION AND ARE NOT LIMITED TO THE OPTIONS
THAT WERE OFFERED TO THE PENN TREATY
POLICYHOLDERS.

Other parties to this proceeding have made arguments seemingly based on
their conclusions about the rate increase and benefit modification options that
could or will be implemented by Guaranty Associations in future liquidations
given the approach adopted by the Guaranty Associations in Penn Treaty. The
Commonwealth Court itselfappears to have assumed that the Guaranty
Associations would implement the same approach they implemented in the Penn
Treaty liquidation in any future liquidation of an LTC insurer, including a potential
liquidation of SHIP. Indeed, the Commonwealth Court's Opinion and Order could
be read to imply that Guaranty Associations are limited to offering exactly what
they offered in the Penn Treaty liquidation and do not have flexibility to do
anything else. See, e.g., R.3707a ("the options available to policyholders under the
Second Amended Plan are better than what wouldbe offered by guaranty
associations in a liquidation.") and 3710a ("In a liquidation of SHIP, policyholders
will not be offered the choices provided under the Second Amended Plan.").
NOLHGA's testimony does not support those inferences nor any conclusion about

exactly how the Guaranty Associations would address a possible liquidation of

SHIP.
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NOLHGA disagrees with the implication that policyholders would not have
meaningful choices in liquidation. Because Guaranty Associations have flexibility
in designing rate increase programs and offering benefit modifications to
policyholders in the alternative—and have exercised that flexibility—they can
develop meaningful approaches tailored to the circumstances of a particular
liquidation. R.2257a:9-2258a:12;2419a:2-2420a:3; 2426a:13-2427a:7.

As creatures of statute, the Guaranty Associations face certain limitations in
their statutory authority. Guaranty Associations are not obligated to cover benefits
in excess of the statutory coverage limit and generally would not offer a benefit
modification option under which covered benefits would exceed statutory
Guaranty Association coverage limits. R.2428a:6-9;40P.S. § 991.1703(c), see
also Model Act § 3(C).

Based on data provided by the Rehabilitator, as of June 30, 2020,
approximately 42% of SHIP's LTC policyholders have policies with maximum
policy values that exceed the applicable GA coverage limit.!> See R.1015a (18,076
out 0f42,559 policyholdershave current present value of benefits greater than the

Guaranty Association covered present value of benefits as shown in column W in

12 While 42% of policyholders fall into this category, the number of policyholders actually
expected to have claims that reach the Guaranty Association coverage limit is much lower,
because not all policyholders will go on claim and not all policyholders who go on claim will
have claims in excess of Guaranty Association limits. See discussionin Section I1.B above.
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both tabs; data as 0f 6/30/20). Under the Plan, those policyholders would have the
option in rehabilitation to increase the premiums they pay in order to maintain full
benefits (including benefits that would be in excess of Guaranty Association limits
in liquidation) by choosing Option 4, at least in Phase One.!* NOLHGA agrees
with the Rehabilitator that Guaranty Associations could not offer Option4 in
liquidation as to all policies. NOLHGA disagrees, however, that the Guaranty
Associationsare thus limited to offering less meaningful options. Subjecttothe
statutory limits on coverage and any approvals required by statute, the Guaranty
Associations may offer a wide variety of options to policyholders in liquidation,
including options offered and not offered underthe Plan. R.2258a:13-25.
Similarly, other parties and the Commonwealth Court appear to have
concluded that because the Guaranty Associations did not offer certain benefit
options to policyholders in the Penn Treaty liquidation, they are not able to or will
not offer such options to any policyholdersin a future liquidation. The Guaranty
Associations based their policyholder options in Penn Treaty on extensive analysis
of Penn Treaty's and its policyholders' position. Notonly are the Guaranty
Associationsnot boundin any way to provide the samebenefit options that they

provided in Penn Treaty, they are obligated and committed to undertaking the same

13 The record is unclear as to how full benefits could be paid to policyholders electing Option 4
in the event SHIP's Funding Gap is not entirely eliminated.
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in-depth analysis of the characteristics of any future liquidation when developing a
plan for that liquidation. As Mr. Gallanis testified, the Penn Treatyrate increase
program is illustrative, but it does not define or limit what GAs may do or offer in
a future liquidation. R.2258a:13-21. Mr. Gallanisstated that, if the Guaranty
Associations were triggered by a liquidation of SHIP or another insurer, "at least
those options [that were provided to Penn Treaty policyholders] and probably more
would be available to the guaranty associations." R.2258a:21-25. It is inaccurate
to say that Guaranty Associations cannot or will not offer meaningful choices to

policyholders in a future liquidation.

III. RATE INCREASES AND BENEFIT MODIFICATION
OPTIONSTO BE IMPLEMENTED BY GUARANTY
ASSOCIATIONSIN A FUTURE LIQUIDATION CANNOT BE
DETERMINED OR PREDICTED NOW.

NOLHGA emphasizes that any rate increase/benefit modification program
that may be offered in the event of SHIP's liquidation is undetermined at this time.
If it appears likely the Guaranty Associations will be triggered by a liquidation of
SHIP, the affected Guaranty Associations and NOLHGA will evaluate how the
Guaranty Associations will satisfy their statutory obligations, including by offering
rate increase and benefit modification options, drawingupon past experience, and
analysis of the factsand circumstances available at that time. R.2394a:13-2395a:9.

NOLHGA has noted the risk of making predictions and projections as to rate

increases the Guaranty Associations may seek in a liquidation of SHIP. Further,
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rate for their coverage while others will pay less. Guaranty

associations have no opportunity to propose or implement the seriatim

If Knew Premiumrate that is central to the Second Amended Plan's

correction of the current inadequate and discriminatory premiumrate

structure. This reason alone supports the Rehabilitator's decision not

to liquidate SHIP.

R.3743a.

In fact, however, at nopointin his testimony did Mr. Morton discuss what
the Guaranty Associations would do in a liquidation of SHIP or in any other
liquidation. Instead, on cross-examination, Mr. Morton was explicit that he could
not tell the court what the Guaranty Associations would do in liquidation.
R.2436a:2-5. Mr. Morton also was clear that he could not tell the court what
Guaranty Associations are legally permitted to do in liquidation. R.2436a:11-14.
Instead, Mr. Morton testified about what the Guaranty Associations did in response
to the Penn Treaty liquidation, as an illustration of what the Guaranty Associations
can do and have done. The Commonwealth Court misapprehended Mr. Morton's

testimony to the extent it concluded that the Guaranty Associations are only able to

do in a future liquidation exactly what they did in the Penn Treaty liquidation. !

15 Similar misapprehensions about what Guaranty Associations can or cannot do in liquidation
continue to be included in public statements. See, e.g., Statement of Pennsylvania Insurance
Commissioner Jessica Altman Regarding the Rehabilitation Plan for Senior Health Insurance
Company of Pennsylvania, available at

https://www.shipltc.cony/ files/ugd/630dfc 75683112dd4443f280669270a10ffdb.pdf (last
visited Jan. 26, 2022) (stating that certain options "would not be available in liquidation") and
Defs.' Mem. of Law in Opp'n to Pls.' Prayer for Issuance of a Prelim. Inj., at 44, Donelon v.
Altman, et al., 19th Jud. Dist. Ct., Par. of E. Baton Rouge, La. No. 713794 (Jan. 7, 2022) (App.
E) (internal citations omitted) ("In a liquidation, the guaranty associations would s#ill seek rate
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That is not supported by the record at the hearing, by governing statutes, or by the
history of Guaranty Association responsesto other liquidations.

The statutes governing Guaranty Associations give significant flexibility as
to how Guaranty Associations discharge their statutory obligations to policyholders
of an insolvent insurer. 40. P.S. §§991.1702and 1706(b); see also Model Act §§
5(L)and 8(B). The Guaranty Associations can exercise flexibility and creativity in
addressing a liquidation —and they have done so repeatedly over the course of their
history. Whether Guaranty Associations would, for example, seek rate increases,
do so on a seriatim or cohort basis, develop arate increase based on the If Knew or
anothermethodology, offer benefit modification options, or offer a cash payment
option will depend on all the facts and circumstances of the insolvency as they are

presented at the time one or more Guaranty Associations are triggered.

increases and limit policyholders to the coverage amounts provided by state law—while also
'having little or no choice for their coverage.™).
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