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Jessica K. Altman, Insurance Commissioner of the Commonwealth of 

Pennsylvania, in her capacity as the Statutory Rehabilitator (“Rehabilitator”) of 

Senior Health Insurance Company of Pennsylvania (“SHIP”), hereby submits this 

Opposition and Answer to the State Insurance Regulators’ Application for Leave to 

Supplement Application for Stay Pending Appeal (“Application to Supplement”) 

OPPOSITION TO APPLICATION TO SUPPLEMENT

The State Insurance Regulators (“Intervening Regulators”) lack any good 

cause for this Court to approve their unsupported attempt to supplement their 

Application for Stay Pending Appeal (“Stay Application”) at this stage, and the 

Application to Supplement must be denied accordingly.  Peeled to its material 

elements, the Application to Supplement makes two points.  First, the Rehabilitator 

is implementing the Approved Rehabilitation Plan; and second, that implementation 

will cause chaos and confusion which must be prevented.  As to the first, that is not 

news: the Plan was approved, and the Rehabilitator made clear that she would begin 

its implementation.  There is no justification for supplementation that merely 

reiterates a known and immaterial fact, leaving only the assertion that a stay is 

necessary to prevent chaos and confusion.  This claim is also not new (and thus not 

grounds for supplementation), and it is an unsupported argument for which the 

Intervening Regulators have never offered any evidence and therefore does not 

justify supplementation. 
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Additionally, this Court should not permit the Intervening Regulators to 

reargue the issues addressed in their Stay Application and thereby supplement the 

appellate record with new documents under the guise of a supplemental application 

on their pending Stay Application, for three primary reasons. 

First, the Intervening Regulators call their submission a “Supplement to 

Application for Stay Pending Appeal,” but in substance it is neither an application 

itself nor a supplement to the existing Stay Application.  The proposed Supplement 

does not seek any new relief, and it does not include any new legal argument in 

support of the existing Stay Application.  Instead, it appears the proposed 

Supplement is part of an effort to supplement the appellate record with facts not 

before the Court or in the existing record.  The Rules of Appellate Procedure are 

clear, however, that the “original papers and exhibits filed in the lower court, copies 

of legal papers filed with the prothonotary by means of electronic filing, the 

transcript of proceedings, if any, and a certified copy of the docket entries prepared 

by the clerk of the lower court shall constitute the record on appeal in all cases.”  Pa. 

R.A.P. 1921.  Misstated record evidence may be corrected if needed, and omitted 

matters may be added to the record in the event of “error, breakdown in the processes 

of the court, or accident,” Pa. R.A.P. 1926, but no rule permits a party to act 

unilaterally in supplementing the record through its ancillary applications.  To the 

extent some authority could permit consideration of these particular documents or 
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other evidence outside of the record, the Intervening Regulators do not cite that 

authority nor do they explain how it might apply here. 

Second, the Application to Supplement should be denied, even if the 

Supplement could be allowed, because the proposed Supplement does not present 

facts or material relevant to the Court’s analysis of the Stay Application.  Cf. Berg 

v. Nationwide Mut. Ins. Co., Inc., 607 Pa. 341, 343 n.1, 6 A.3d 1002, 1003 n.1 (2010) 

(denying applications to supplement the record when ruling on appeal because “the 

averments contained in [those] filings [were] not directly relevant to [the Court’s] 

disposition”).  The purported Supplement is redundant and unnecessary, and its 

filing does little more than muddy the record with unverified statements and 

documents outside of the record. 

The Intervening Regulators state that the purpose of the Supplement is “to 

confirm that the Appellee Pennsylvania Insurance Commissioner as Rehabilitator 

(“Rehabilitator”) of SHIP is proceeding to implement the Plan” (Proposed 

Supplement at ¶ 2), but there is no reason to “confirm” that fact; the Intervening 

Regulators asserted that implementation had begun in their initial Stay Application.  

(See Stay Application filed November 8, 2021, at 5 (Intervening Regulators: “The 

Rehabilitator is now moving to implement the Plan.”).)  In so stating, the Intervening 

Regulators included a citation to the Rehabilitator’s own statement that 

“Implementation of the Plan commenced following the entry of the Court’s 
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Memorandum Opinion and Order.” (Id.)  Similarly, the Intervening Regulators also 

asserted already that the “Rehabilitator will make the adjustments effective in April 

2022,” just as the Intervening Regulators allege in the Proposed Supplement.  

(Compare Proposed Supplement at ¶ 5 (citing document filed in Louisiana court for 

support for assertion that “policies will be modified as early as April 2022,” with 

Proposed Supplement at See Stay Application filed November 8, 2021, at 5 

(Intervening Regulators: “The Rehabilitator will make the adjustments effective in 

April 2022.”).)  There is no reason to allow the Intervening Regulators to file a  

“supplement” simply to restate and reargue the allegations in the Stay Application 

using evidence outside of the record. 

Indeed, the proposed Supplement never addresses the question of whether this 

Court should grant the Intervening Regulators’ pending Stay Application.  To satisfy 

their burden for a stay pending appeal pursuant to Pa. R.A.P. 1732, the Intervening 

Regulators must make a strong showing that they are likely to prevail on the merits, 

demonstrate that they will suffer irreparable injury absent a stay, and show that a 

stay will not substantially harm other interested parties.  E.g., Chartiers Twp. v. 

William H. Martin, Inc., 518 Pa. 181, 184-86, 542 A.2d 985, 987 (1988).1  The 

1 The Commonwealth Court denied the Intervening Regulators’ initial application 
for a stay pending appeal, and that decision must be upheld absent a clear abuse of 
discretion.  See, e.g., Reading Anthracite Co. v. Rich, 525 Pa. 118, 124-25, 577 A.2d 
881, 884 (1990) (review of intermediate appellate court’s decision to grant or deny 
stay pending appeal is “limited to abuse of discretion which results in egregious 
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proposed Supplement is silent on these issues: the Supplement does not address the 

merits of the appeal, and nothing alleged therein or attached thereto shows that either 

the Approved Plan or the Commonwealth Court’s approval of the plan were 

unlawful or abuses of discretion.  The Supplement similarly does not address two 

fatal defects in the Stay Application: (1) the Intervening Regulators’ lack of standing 

and the resulting absence of any injury if a stay is not entered, and (2) the obvious 

risks of harm to the Approved Plan, policyholders, and public if a stay is entered. 

The Intervening Regulators may believe that the Supplement addresses the 

potential harm to policyholders or the public through their claim that implementation 

may cause “chaos and confusion” in the event the Commonwealth Court’s order is 

reversed.  (Proposed Supplement at ¶ 2.)  But this claim was included as part of the 

Stay Application previously filed in this Court as well, making the Supplement an 

unnecessary and improper second bite at the apple.  (See Stay Application at 40 

(explaining that it could be “difficult and confusing” to undo policyholder elections 

“in the event the Court’s approval is reversed”).)  Moreover, neither in the 

proceeding before the Commonwealth Court, nor at any time since, have the 

error”); Com. v. TAP Pharm. Prod., Inc., 36 A.3d 1197, 1273 (Pa. Commw. Ct. 
2011) (the decision granting or denying a stay under Pa. R.A.P. 1732 “is within the 
trial court’s discretion and will not be overturned absent a clear abuse of discretion”), 
vacated on other grounds, 626 Pa. 1, 94 A.3d 350 (2014).  Just as the Supplement 
does not address the elements required for a stay, it offers neither evidence nor 
argument directed to the Commonwealth Court’s discretion in denying the initial 
stay application. 
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Intervening Regulators offered even a scintilla of evidence that implementation of 

the Plan would cause this “chaos and confusion.”  Thus, even if the allegation once 

proven could support the relief requested, which it decidedly cannot, here it is 

nothing more than speculative argument. 

Third, even if the Supplement was to be accepted, the Court could not rely on 

the unsupported claims that “chaos and confusion” will result if a stay is not entered.2

As noted, the Intervening Regulators have made this argument before: it appeared 

in the Stay Application filed in this Court (id. at 40), and it appeared in the initial 

stay application in the Commonwealth Court in October 2021 (R. 3577a).  Yet in 

multiple filings on this issue over the course of four months, the Intervening 

Regulators have never presented any actual evidence supporting that allegation.  The 

Supplement suffers from the same defect, but unsupported claims of harm do not 

become true by mere repetition, and the allegation of confusion must be rejected. 

For these reasons, and as set forth in the responses below, the Court should deny the 

Application to Supplement as improper, redundant, and unsupported. 

2 Independent of these flaws, “confusion” is immaterial to the stay analysis and 
should not be considered because Pennsylvania law requires irreparable harm, not 
confusion, before a stay may be entered.  In arguing otherwise, the Intervening 
Regulators admitted that undoing the election process is possible, and thus not 
irreparable.  (Stay Application at 40.)  Moreover, even if this Court considered the 
Intervening Regulators’ unproven confusion theory, the Intervening Regulators 
never explain why the alleged “confusion” of undoing policyholder elections after 
an appeal would be any more severe than any other “confusion” that could arise if a 
stay were to be entered during the election process based on this Supplement. 
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RESPONSES TO STATEMENTS IN APPLICATION 

Intervening Regulators’ Statement: 

1. The State Insurance Regulators filed their Application for Stay Pending 

Appeal with this Court on November 8, 2021. The Stay Application is pending.3

Rehabilitator’s Response 

Admitted, but the Intervening Regulators omit (1) that they filed an 

Application for Stay Pending Appeal in the Commonwealth Court of Pennsylvania 

on October 1, 2021, and (2) that the Commonwealth Court denied that application 

on November 4, 2021 (the “Order Denying Stay”) after finding that the Intervening 

Regulators failed to satisfy any of the necessary criteria for a stay.  The 

Commonwealth Court concluded that the Intervening Regulators could not make a 

strong showing that they would succeed on appeal, nor could they establish any right 

to seek a stay based on the purported interests of policyholders on whose behalf they 

admittedly did not speak.  (See Order Denying Stay at 5, R. 3651a.)  With respect to 

3 The Intervening Regulators’ first statement includes the following footnote: “The 
chief insurance regulators of 19 other States filed a motion for leave to file a brief as 
amici curiae in support of the Stay Application.”  The amici filings to which the 
Intervening Regulators refer are in writing and speak for themselves, but, as the 
Rehabilitator explained in opposition to those filings, “the Pennsylvania Rules of 
Appellate Procedure contemplate amicus briefs in two specific circumstances: on 
the merits by an interested non-party, and on petitions for allowance of appeal by an 
interested party in the proceedings below.  See Pa. R.A.P. 531(b)(1)(i), (ii) (‘Amicus 
Curiae Briefs Authorized’).”  The signatories to the amici brief never addressed Rule 
531, and they failed to offer any basis for their extraordinary participation as amici 
on a stay application.  The amici motion is still pending; it should be denied. 
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the harms that could accrue if the stay were granted or denied, the Commonwealth 

Court held that the Intervening Regulators could not prove any irreparable harm to 

themselves or anyone else, and, in contrast, the Commonwealth Court considered 

and confirmed its previous finding that the Rehabilitator had established that any 

unnecessary delay would cause harm to the Plan.  (Order Denying Stay at 8-10, R. 

3654a-56a.)   The Commonwealth Court’s decision must be upheld absent a clear 

abuse of discretion.  See, e.g., Reading Anthracite Co. v. Rich, 525 Pa. 118, 124-25, 

577 A.2d 881, 884 (1990) (review of intermediate appellate court’s decision to grant 

or deny stay pending appeal is “limited to abuse of discretion which results in 

egregious error”); Com. v. TAP Pharm. Prod., Inc., 36 A.3d 1197, 1273 (Pa. 

Commw. Ct. 2011) (the decision granting or denying a stay under Pa. R.A.P. 1732 

“is within the trial court’s discretion and will not be overturned absent a clear abuse 

of discretion”), vacated on other grounds, 626 Pa. 1, 94 A.3d 350 (2014). 

Intervening Regulators’ Statement: 

2. The State Insurance Regulators seek leave to file the Supplement to 

advise the Court of steps that the Rehabilitator is taking to implement the Plan in the 

absence of a stay pending appeal.  Specifically: 

a. The Rehabilitator recently (on December 29, 2021) sent a letter to 
insurance commissioners to alert them to materials posted to the SHIP 
rehabilitation website concerning election packages being sent to 
policyholders in certain states that require a response by February 28, 
2022. 
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b. An affidavit of the Special Deputy Rehabilitator dated January 7, 
2022 filed in Louisiana litigation notes that policies will be modified 
as early as April 2022. 

c. The Rehabilitator also recently (on December 21, 2021) filed an 
application seeking approval from the Commonwealth Court of actual 
rates to be used nationwide under the Plan. 

Rehabilitator’s Response 

Denied.  The Rehabilitator lacks knowledge or information sufficient to form 

a belief as to the Intervening Regulators’ motivations.  Whether the acts described 

in or documents attached to the Application for Leave constitute “implementation” 

is a legal conclusion to which no response is required and for which no supporting 

argument or authority is offered.  In addition, there is no verification filed by any 

individual with knowledge of facts alleged in the Application to Supplement or the 

Supplement itself, and thus it fails to comply with the requirement that any 

“[a]pplication or answer which sets forth facts which do not already appear of record 

shall be verified by some person having knowledge of the facts.”  Pa. R.A.P. 123.   

Moreover, even if such acts have occurred and are considered part of the 

implementation of the Approved Plan, there is neither reason nor need to supplement 

the pending Stay Application or advise this Court of steps the Rehabilitator is taking 

to implement the Approved Plan, because no stay has been entered by this Court or 

the Commonwealth Court that would prohibit implementation of the Approved Plan. 
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Intervening Regulators’ Statement: 

3. Copies of these materials are attached to the Supplement. 

Rehabilitator’s Response 

Admitted in part, denied in part.  It is admitted that the Intervening Regulators 

attached material to their proposed Supplement, but any characterization of that 

material is denied.   By way of further response, the Rehabilitator incorporates her 

Response to Intervening Regulators’ Statement paragraph 2. 

Intervening Regulators’ Statement: 

4. The State Insurance Regulators submit that these materials demonstrate 

that the Rehabilitator is moving forward with the Plan and requiring policyholders 

to make elections which will be effective before this appeal is decided, such that a 

stay pending appeal continues to be necessary to prevent chaos and confusion in the 

event that the Plan is reversed on appeal. 

Rehabilitator’s Response 

Denied.  The materials attached to the proposed Supplement are not part of 

the record and the Application to Supplement is not verified, and thus no response 

is required from the Rehabilitator as to their meaning.  To the extent a response is 

required, the materials to which the Intervening Regulators refer are in writing and 

speak for themselves, and the Rehabilitator denies any characterization thereof.  

Moreover, the Intervening Regulators have not cited any authority through which 

this Court can make these materials part of the record, nor have they cited any factual 
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evidence demonstrating that “chaos” or “confusion” has arisen or will arise.  Even 

if the described acts have occurred and are considered part of the implementation of 

the Approved Plan, there is neither reason nor need to supplement the pending Stay 

Application or advise this Court of steps the Rehabilitator is taking to implement the 

Approved Plan, because no stay has been entered by this Court or the 

Commonwealth Court that would prohibit implementation of the Approved Plan. 

CONCLUSION

For these reasons, the Rehabilitator respectfully requests that the Application 

to Supplement be denied. 
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