
 

 

IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 

In Re: Senior Health Insurance 
Company of Pennsylvania in 
Rehabilitation  

 

: 
: 
: 

No. 1 SHP 2020 

REHABILITATOR’S POST-HEARING SUBMISSION 
SEEKING APPROVAL OF THE SECOND AMENDED PLAN OF 

REHABILITATION 
 
 
 
 
 
 
 
 

        
 
COZEN O’CONNOR 

       Michael J. Broadbent 
       Dexter R. Hamilton 
       Haryle Kaldis 
       1650 Market Street, Suite 2800 

Philadelphia, PA 19103 
 
TUCKER LAW GROUP 
Leslie Miller Greenspan 
Ten Penn Center 
1801 Market Street, Suite 2500 
Philadelphia, PA 19103 
 
Counsel for Jessica K. Altman, 
Insurance Commissioner of the 
Commonwealth of Pennsylvania, as 
Statutory Rehabilitator of SENIOR 
HEALTH INSURANCE COMPANY 
OF PENNSYLVANIA 

Dated:  June 14, 2021 

Received 6/14/2021 11:59:07 PM Commonwealth Court of Pennsylvania

Filed 6/14/2021 11:59:07 PM Commonwealth Court of Pennsylvania
1 SHP 2020



 

 

i 
 

TABLE OF CONTENTS 
Page 

I. REHABILITATOR’S PROPOSED FINDINGS OF FACT .................................. 1 

A. Preliminary Matters .......................................................................................... 1 

B. Background:  SHIP and its Current Business in Force .................................... 7 

C. SHIP’s Financial Condition ...........................................................................11 

D. Discriminatory Premium Rates and Their Impact on SHIP and Its 
Policyholders ..................................................................................................14 

E. Plan Preparation and the Rehabilitator’s Analyses ........................................17 

F. Plan Philosophy ..............................................................................................19 

G. The Plan’s Approach to Policy Modifications in the Form of Premium 
Rate Increases and Benefit Reductions. .........................................................20 

H. The Plan Options Offer Meaningful Choices ................................................28 

I. Efficacy of the Plan ........................................................................................31 

J. The Plan Compared to Liquidation ................................................................32 

K. Further Findings on Plan Approval ................................................................40 

II. REHABILITATOR’S PROPOSED CONCLUSIONS OF LAW ......................40 

A. Standard Governing Plan Approval ...............................................................40 

B. Plan Approval .................................................................................................45 

C. Rate Approvals ...............................................................................................51 

D. The Proposed Plan Satisfies Any Required Constitutional Comparison to 
Liquidation. ....................................................................................................54 

E. Other Conclusions of Law ..............................................................................57 

F. Conclusion ......................................................................................................58 

III. REHABILITATOR’S SUPPLEMENTAL BRIEFING ..................................588 

A. The Plan Should Be Approved. ....................................................................588 

 

 

APPENDIX A:  EXHIBITS ADMITTED AT SHIP HAERING ................ Attached 

 
 



 

 

i 
 

TABLE OF AUTHORITIES FOR CONCLUSIONS OF LAW 

 Page(s) 

Cases 

Balent v. City of Wilkes-Barre, 
669 A.2d 309 (Pa. 1995) ..................................................................................... 46 

Clairton City Sch. Dist. v. Mary, 
541 A.2d 849 (Pa. Commw. Ct. 1988) ......................................................... 55, 56 

Commonwealth v. Handley, 
213 A.3d 1030 (Pa. Super. Ct. 2019) .................................................................. 46 

Consedine v. Penn Treaty Network Am. Ins. Co., 
63 A.3d 368 (Pa. Commw. Ct. 2012) (“Penn Treaty”) ...............................passim 

Ferrelli v. Commonwealth, 
783 A.2d 891 (Pa. Commw. Ct. 2001) ............................................................... 54 

Foster v. Mut. Fire, Marine & Inland Ins. Co., 
614 A.2d 1086 (Pa. 1992) (“Mutual Fire II”) .............................................passim 

Franchise Tax Bd. v. Hyatt, 
538 U.S. 488 (2003) ...................................................................................... 53, 54 

Grode v. Mut. Fire, Marine & Inland Ins. Co., 
572 A.2d 798 (Pa. Commw. Ct. 1990) ............................................. 49, 50, 52, 55 

Koken v. Legion Ins. Co., 
831 A.2d 1196 (Pa. Commw. Ct. 2003) ................................................. 42, 44, 52 

Kremer v. Chem. Constr. Corp., 
456 U.S. 461 (1982) ............................................................................................ 53 

Matsushita Elec. Indus. Co. v. Epstein, 
516 U.S. 367 (1996) ............................................................................................ 53 

Moyer v. Phillips, 
341 A.2d 441 (Pa. 1975) ..................................................................................... 47 



 

 ii 
 

Muir v. Transp. Mut. Ins. Co., 
523 A.2d 1190 (Pa Commw. Ct. 1987) .............................................................. 42 

Neblett v. Carpenter, 
305 U.S. 297 (1938) .....................................................................................passim 

In re Penn Treaty Network Am. Ins. Co., 
119 A.3d 313 (Pa. 2015) ..................................................................................... 43 

Underwriters Nat’l Assurance Co. v. N. Carolina Life  
 & Accident & Health Ins. Guar. Ass’n, 

455 U.S. 691 (1982)  ........................................................................................... 51 

Vickodil v. Com., Ins. Dep’t, 
559 A.2d 1010 (Pa. Commw. Ct. 1989) ............................................................. 42 

Constitutions 

U.S. CONST. ART. I, §10, CL. 1 .................................................................................. 45 

U.S. CONST. ART. IV, § 1 .......................................................................................... 54 

U.S. CONST. AMEND. V, § 1 ...................................................................................... 47 

U.S. CONST. AMEND. XIV, § 1 ................................................................................. 47 

PA. CONST. ART. I, § 1 .............................................................................................. 46 

PA. CONST. ART. I, § 17 ............................................................................................ 45 

PA. CONST. ART. I, § 26 ............................................................................................ 46 

Statutes 

40 Pa. Cons. Stat. § 221.1 ........................................................................................ 50 

40 Pa. Cons. Stat. § 221.15 ...................................................................................... 40 

40 Pa. Cons. Stat. § 221.16 ...................................................................................... 42 

40 Pa. Cons. Stat. § 221.18 ...................................................................................... 49 

 



 

 

Jessica K. Altman, Insurance Commissioner of the Commonwealth of 

Pennsylvania, in her capacity as the Statutory Rehabilitator (“Rehabilitator”) of 

Senior Health Insurance Company of Pennsylvania (“SHIP”), hereby submits this 

Post-Hearing Submission Seeking Approval of the Second Amended Plan of 

Rehabilitation. 

I. 
REHABILITATOR’S PROPOSED FINDINGS OF FACT 

A. Preliminary Matters 

1. On January 29, 2020, this Court entered an Order of Rehabilitation 

granting the Insurance Commissioner’s Petition for Rehabilitation and placing 

Senior Health Insurance Company of Pennsylvania (“SHIP”) in rehabilitation on the 

ground that rehabilitation had been requested by and consented to SHIP’s board of 

directors and the trustees of the Senior Health Care Oversight Trust.  (“SHIP 

Rehabilitation Order;” see ¶ 1). 

2. The Court entered the SHIP Rehabilitation Order upon the application 

of the Insurance Commissioner seeking to place SHIP in rehabilitation.  (Id.) 

3. In the SHIP Rehabilitation Order, this Court appointed Insurance 

Commissioner Jessica K. Altman and her successors in office as Rehabilitator of 

SHIP, “invested with the full powers and authority of a rehabilitator as set forth in 

Section 516 of The Insurance Department Act of 1921, 40 P.S. § 221.16.”  (SHIP 

Rehabilitation Order at ¶ 2.) 
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4. This Court thus ordered the Rehabilitator to “rehabilitate the business 

of SHIP; to take possession of the assets of SHIP and to administer the SHIP estate 

in accordance with the orders of the Court.”  (SHIP Rehabilitation Order at ¶ 3.) 

5. In pursuit of these goals, the Rehabilitator appointed Patrick H. Cantilo, 

an expert in the rehabilitation of long-term care insurers, as Special Deputy 

Rehabilitator.  (Tr. 21:4-7.) 

6. Among other directives, the Court ordered the Rehabilitator to “prepare 

a plan of rehabilitation” for SHIP.  (SHIP Rehabilitation Order at ¶ 7.) 

7. The Rehabilitator proceeded to prepare a Plan of Rehabilitation, an 

Amended Plan of Rehabilitation, and a Second Amended Plan of Rehabilitation, 

which were filed on April 22, 2020; October 21, 2020; and May 3, 2021, 

respectively.   

8. The Court established a procedure pursuant to which the Rehabilitator 

provided adequate notice of these proceedings to all interested parties.  (See Case 

Management Order of June 12, 2020.) 

9. Pursuant to that procedure, the Rehabilitator provided all interested 

parties with adequate notice of the rehabilitation proceedings, the filings made 

therein, and the orders entered by this Court.  (See Ex. RP-31, Annual Report at 1 

(describing notice); see also Ex. RP-31, Annual Report at Notice and at Certificate 
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of Service (exemplar pages showing notice to parties on Master Service List and 

notice by website posting).) 

10. The Court conducted a hearing on the Second Amended Plan of 

Rehabilitation (“Second Amended Plan”) on May 15, 2021, through May 21, 2021 

(the “Plan Hearing”). 

11. The Court ordered that all parties who wished to participate in the 

hearing were required to appear in person and attend the proceedings in the 

Commonwealth Court. 

12. Like all Commonwealth Court proceedings, the Plan Hearing was 

“open to any member of the public” and in fact was attended by “counsel from all 

over the country.”  (Tr. 952:16-24.) 

13. In addition to the Rehabilitator, the following intervenors participated 

in the Plan Hearing: 

a) State Insurance Regulators of Maine, Massachusetts, and 

Washington (the “Intervening Regulators”); 

b) National Organization of Life and Health Guaranty Associations 

(“NOLGHA”); 

c) ACSIA Long Term Care, Inc.; Global Commission Funding 

LLC; LifeCare Health Insurance Plans, Inc.; Senior Commission 

Funding LLC; Senior Health Care Insurance Services, Ltd., LLP; 

and United Insurance Group Agency, Inc. (the “Intervening 

Agents and Brokers”); 
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d) Anthem, Inc.; Health Care Service Corporation; Horizon Health 

Care Services, Inc. d/b/a Horizon Blue Cross Blue Shield of New 

Jersey; and UnitedHealthcare Insurance Company (the 

“Intervening Health Insurers”); and 

e) James Lapinski, a policyholder and agent. 

14. During the Plan Hearing, the participating parties presented the 

following evidence: 

a) The Rehabilitator 

(1) Exhibits offered as Exhibit RP-1 through RP-56 and 

identified in Appendix A hereto.  (See Tr. 214:12-Tr. 

226:13 (introduction, identification, and admission of RP-

1 through RP-56).) 

(2) The oral testimony of Special Deputy Rehabilitator Patrick 

H. Cantilo (“Cantilo Testimony”), who was offered and 

admitted without objection from any other parties as a fact 

witness and as an expert in insurer insolvency matters, 

specifically as to long-term care insurers.  (Tr. 92:6-93:5; 

see also Exhibit RP-9, Cantilo CV.) 

(3) The oral testimony of an actuarial consultant to the 

Pennsylvania Insurance Department and the Rehabilitator, 

Marc Lambright (“Lambright Testimony”), testifying as a 

fact witness.  (See Tr. 353:21-25 (offer of Marc 

Lambright).) 

(4) The oral testimony of an actuarial consultant to the 

Rehabilitator, Vince Bodnar (“Bodnar Testimony”), who 

was offered and admitted without objection from any other 

parties as a fact witness, as an actuarial expert, and as an 

expert on long-term care insurance with respect to the 

matters identified by Mr. Bodnar, including long-term care 
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policies and long-term care insurance generally, 

financially troubled insurers, product development, long-

term care sales practices, the rate setting and approval 

process for insurers, and outcomes in liquidation.  (Tr. 

386:24-388:5; see also Tr. 378:4-386:21 (Bodnar 

Testimony describing experience and expertise); Exhibit 

RP-8 at Bodnar CV.) 

(5) Cross-examination. 

b) The Intervening Regulators 

(1) Exhibits offered as SIR-1 through SIR 7 and identified in 

Appendix A hereto.  (See Tr. 550:7-553:8 (introduction, 

identification, and admission of Exhibits SIR-1 through 

SIR-7).) 

(2) The oral testimony of Frank Edwards, a fact witness 

(“Edwards Testimony”).  (See Tr. 549:23-25 (offer of 

Frank Edwards); Tr. 541:5-12 (counsel affirming that 

Edwards was presented as a fact witness, not an expert).) 

(3) Cross-examination. 

c) NOLGHA 

(1) Exhibit N-1 identified in Appendix A hereto.  (See Tr. 

627:628:7 (introduction, identification, and admission of 

Exhibit N-1).) 

(2) The oral testimony of Peter Gallanis, a fact witness 

(“Gallanis Testimony”).  (See Tr. 598:22-24 (offer of Peter 

Gallanis); see also Tr. 739:7-9 and 752:2-4 (Gallanis 

Testimony affirming that he is not an expert).) 
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(3) The oral testimony of Matthew Morton, a fact witness 

(“Morton Testimony”).  (See Tr. 794:16-28 (offer of 

Matthew Morton).) 

(4) Cross-examination. 

d) The Intervening Agents and Brokers 

(1) The oral testimony of Daniel Schmedlen, a fact witness 

(“Schmedlen Testimony”).  (See Tr. 838:7-12 (offer of 

Daniel Schmedlen).) 

(2) Cross-examination. 

e) The Intervening Health Insurers 

(1) Exhibit H-1 identified in Appendix A hereto.  (See Tr. 

329:2-330:21 (introduction, identification, and admission 

of Exhibit H-1).) 

(2) Cross-examination. 

f) James Lapinski 

(1) Exhibits offered as Policyholder-1 through Policyholder-7 

and identified in Appendix A hereto.  (See Tr. 903:8-

905:20 (introduction, identification, and admission of 

Exhibits Policyholder-1 through Policyholder-3); 913:5-

914:6 (introduction, identification, and admission of 

Exhibit Policyholder-4); 917:11-23 (introduction, 

identification, and admission of Exhibit Policyholder-5); 

920:10-921:7 (introduction, identification, and admission 

of Exhibit Policyholder-6); and 927:4-12 (introduction, 

identification, and admission of Exhibit Policyholder-7).) 

(2) The oral testimony of James Lapinski, a fact witness, in 

the form of prepared statements (“Lapinski Testimony”).  
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(See Tr. 892:20 (offer of first statement); 962:11 (offer of 

second statement).) 

(3) The oral testimony of Rosemarie Knight, a fact witness, 

in the form of prepared statements (“Knight Testimony”).  

(See Tr. 932:2-4 (offer of first statement); 969:1 (offer of 

second statement).) 

(4) Cross-examination. 

15. The parties also were provided an opportunity to address any relevant 

legal issues in Pre-Hearing Submissions and Post-Hearing Submissions as ordered 

by the Court.  (See 2/25/21 Scheduling Order (Pre-Hearing Submissions) and 

5/24/21 Scheduling Order (Post-Hearing Submissions).) 

16. Based on the record evidence adduced at the Plan Hearing, the Court 

makes the following Findings of Fact in support of its approval of the Second 

Amended Plan of Rehabilitation. 

B. Background:  SHIP and its Current Business in Force 

17. The Rehabilitator and her team considered SHIP’s history and the scope 

of its current business in force in designing the Second Amended Plan.  (See 

generally Tr. 29:16-30 (Cantilo Testimony); Ex. RP-56, Second Amended Plan at 

81-83; Ex. RP-56, Slides Presented During Cantilo Testimony (“Cantilo Slides”) at 

2-5.) 

18. SHIP commenced business in 1887 as the Home Beneficial Society; 

over the course of existence, it included the American Travelers Insurance Company 
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and Conseco Senior Health Insurance Company.  (See Tr. 21:13-21 (Cantilo 

Testimony); Ex. RP-55, Second Amended Plan at 81-82; Ex. RP-56, Cantilo Slides 

at 3-4.) 

19. SHIP began writing long-term care insurance policies in the late 1970s 

and continued doing so until 2003, when it ceased writing new business and entered 

runoff.  (See Tr. 21:22-22:2 (Cantilo Testimony); Ex. RP-55, Second Amended Plan 

at 82; Ex. RP-56, Cantilo Slides at 3-4.) 

20. SHIP and its predecessors sold approximately 645,000 LTCI polices 

over many decades; now, fewer than 40,000 LTCI policies remain in force.  (Ex. 

RP-33, SHIP Policy and Product Overview; Ex. RP-55, Second Amended Plan at 

82; Ex. RP-56, Cantilo Slides at 3, 13.) 

21. SHIP’s long-term care insurance (“LTCI”) policies cover long-term 

care services, including confinement to nursing facilities and assisted living 

facilities, as well as home health care and adult day care for individuals who meet 

specified requirements.  (Ex. RP-55, Second Amended Plan at 83.) 

22. In October 2008, the entity now known as SHIP was transferred by its 

then-owner Conseco to the newly formed, nonprofit, Senior Health Care Oversight 

Trust.  (Tr. 22:2-16 (Cantilo Testimony); Ex. RP-55, Second Amended Plan at 81-

82; Ex. RP-56, Cantilo Slides at 5.) 
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23. As of the Plan Hearing, SHIP had approximately 85,000 policies in 

force.  (Tr. 28:19-24.)  Of those policies: 

a) Approximately 45,000 polices are in force which are not LTCI 

policies and are not material to the Second Amended Plan or the 

proposed rehabilitation of SHIP; those policies do not consume 

SHIP resources, either because they are reinsured or because 

claims under those policies are paid through a Trust which is and 

has been adequately funded.  (Tr. 27:23-28:14 (Cantilo 

Testimony); Ex. RP-24, Proforma Adjusted for Removal of 

Reinsurance Assumed Business; Ex. RP-35, SHIP Reinsurance 

as of October 1, 2020.) 

b) Approximately 40,000 policies—specifically, 39,143 policies as 

of May 17, 2021, with the total number of policies continuing to 

decrease daily—are in-force LTCI policies which are fully the 

liability of SHIP and which are the subject of the Second 

Amended Plan and proposed rehabilitation of SHIP.  (Tr. 27:23-

29:13 (Cantilo Testimony); Ex. RP-33, SHIP Policy and Product 

Overview; Ex. RP-56, Cantilo Slides at 13 (39,148 policies in 

force just prior to May 17, 2021).)  

24. The states which issued the greatest number of LTCI policies in force 

with SHIP are: 

a) Texas with 4,960 policies; 

b) Florida with 4,040 policies; 

c) Pennsylvania with 3,962 policies; 

d) California with 3,183 policies; and 

e) Illinois with 1,753 policies.  
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 (Exhibit RP-22, Policy Information as of December 31, 2020; Exhibit RP-56, 

Cantilo Slides at 12.) 

25. None of those states intervened in these proceedings. 

26. The average age of SHIP’s LTCI policyholders is 86, and those on 

claim average 89 years of age. (Tr. 31:23-25 (Cantilo Testimony); Ex. RP-56, 

Cantilo Slides at 83.) 

27. Only 53% of the remaining LTCI policyholders are paying premium. 

(Tr. 30:5-15 (Cantilo Testimony); Ex. RP-33, SHIP Policy and Product Overview; 

Ex. RP-56, Cantilo Slides at 14.) 

28. The remaining 47% of LTCI policyholders either:  

a) are on premium waiver, which means that under certain 

circumstances a policyholder continues to receive his or her full 

coverage while not paying premiums for a given period of time 

or for the remainder of the policyholders’ lifetime; or 

b) have previously taken a non-forfeiture option, which allows the 

policyholder to discontinue paying premiums while still 

receiving coverage equal to the premiums paid to the company 

by that policyholder less claims paid out by the company to that 

policyholder.   

(Tr. 30:5-33:2 (Cantilo Testimony); Ex. RP-33, SHIP Policy and Product Overview; 

Ex. RP-56, Cantilo Slides at 14.) 

29. About 13 % of SHIP’s LTC policyholders are on claim, and the trend 

line indicates that the number could rise in time to 33% of all policyholders. (Tr. 
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43:12-21; (Cantilo Testimony); Ex. RP-33, SHIP Policy and Product Overview; Ex. 

RP-56, Cantilo Slides at 21.) 

30. While the COVID-19 Pandemic has had some effects on SHIP’s 

operations and liabilities, in the aggregate those effects are not material either to 

SHIP’s financial condition or whether the proposed Plan should be approved.  (Tr. 

24:13-27:2 (Cantilo Testimony); Ex RP-56, Cantilo Slides at 7.) 

31. For these reasons and others addressed by the Rehabilitator during the 

Plan Hearing, it is clear that the volume of claims is now outpacing premiums 

collected by SHIP. (Tr. 41:19-43:11 (Cantilo Testimony); Ex. RP-33, SHIP Product 

and Policy Overview; Ex. RP-56, Cantilo Slides at 21; see Ex. RP-18, Benefits 

Analysis.) 

32. As a result, the Rehabilitator’s team has concluded based on a thorough 

analysis of the available evidence that SHIP would expect to pay another $ 3 billion 

in claims and collect $300 million in premiums in the absence of a rehabilitation 

plan. (Tr. 41:19-42:17 (Cantilo Testimony); Ex. 33, SHIP Product and Policy 

Overview; Ex. RP-56, Cantilo Slides at 20.) 

C. SHIP’s Financial Condition 

33. The Rehabilitator and her team considered SHIP’s financial condition 

in designing the Second Amended Plan.  (See generally Tr. 43:22 (Cantilo 

Testimony); Ex. RP-5, Cash Flow Projections; Ex. RP-11, Financials - Q3 2020; Ex. 
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RP-12, Financials YTD December 2020; Ex. RP-25, Q2 2020 Liability Cash Flow 

and Gross Premium Reserves Projections; Ex. RP-26, Q4 2020 Gross Premium 

Reserve Results and Analytics; Ex. RP-28, Rate Increase History; Ex. RP-31, SHIP 

Annual Report 2021; Ex. RP-36, SHIP Summary of Balance Sheet Changes; Ex. 

RP-37, Standard Claim File; Ex. RP-39, Standard Policy File; Ex. RP-40, Treasury 

Bond Historical Rates; Ex. RP-53, Rate Filing History Table and Spreadsheet; Ex. 

RP-54, Actuarial Memorandum December 31, 2011; Ex. RP-55, Second Amended 

Plan at 86-7; Ex. RP-56, Cantilo Slides at 23-30.) 

34. SHIP has approximately $1.4 billion in assets and $2.6 billion in present 

value of liabilities, producing a current deficit of around $1.2 billion. (Tr. 44:24-

46:10 (Cantilo Testimony); Ex. RP-31, SHIP Annual Report; Ex. RP-55, Second 

Amended Plan at 20, 87; Ex. 56, Cantilo Slides at 24.) 

35. The major causes of SHIP’s insolvency were erroneous actuarial 

assumptions, investment problems, operating costs, and inability to raise rates, all 

occurring over a long period of time following the transfer of control occurring in 

2008.  (Tr. 46:11-49:3 (Cantilo Testimony on general description of causes); 49:4-

17 (Cantilo Testimony on actuarial assumptions); 49:18-52:4 (Cantilo Testimony on 

investment problems); 52:5-53:10 (Cantilo Testimony on operating costs); 53:11-18 

(Cantilo Testimony introducing problems arising from inability to raise rates); Ex. 

RP-13, General Expense Analysis; Ex. RP-36, SHIP Summary of Balance Sheet 
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Changes; Ex. RP-37, Standard Claim File; Ex. RP-39, Standard Policy File; Ex. RP-

54, Actuarial Memorandum December 31, 2011; Ex. RP-55, Second Amended Plan 

at 86-87 (financial condition chart); Ex. RP-56, Cantilo Slides at 25-31 (same).) 

36. Among the most significant adverse changes in SHIP’s financial 

condition occurred in 2018 and 2019: 

a) In 2018, SHIP recognized a $374 million premium deficiency 

reserve, an additional $44 million in claims liabilities, and $176 

million in losses from the so-called Beechwood transaction, 

largely accounting for the drop to a nearly half-billion-dollar 

deficit.  (Tr. 66:2-67:14 (Cantilo Testimony); Ex. RP-55, Second 

Amended Plan at 157; (financial notes describing Beechwood); 

Ex. RP-56, Cantilo Slides at 54 (summarizing changes).) 

b) In 2019, revised actuarial assumptions added another $400 

million to the deficit. (Tr. 67:1-22 (Cantilo Testimony); Ex. RP-

56, Cantilo Slides at 55.) 

37. The Pennsylvania Insurance Department sought to understand—and 

potentially prevent—this worsening condition, and in some cases successfully 

addressed certain problems faced by SHIP, but eventually SHIP’s financial 

condition required SHIP to be placed in rehabilitation, as will be addressed later in 

these Findings of Fact.  (Tr. 65:4-76:12 (Cantilo Testimony describing Department 

efforts); Tr. 353:12-377:18 (Lambright Testimony regarding same); Ex. 56, Cantilo 

Slides at 52-55.) 
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D. Discriminatory Premium Rates and Their Impact on SHIP and Its 
Policyholders 

38. The Rehabilitator and her team considered and analyzed in close detail 

SHIP’s premium rates and the history of rate increases, concluding that one of the 

most significant causes of SHIP’s poor financial condition is a discriminatory 

premium rate structure in which certain similarly situated policyholders pay more 

than others for the same coverage, therefore effectively subsidizing certain 

underpaying policyholders.  (See generally Tr. 53:11-65:3 (Cantilo Testimony); Ex. 

RP-27, Rate Filing History; Ex. RP-28, Rate Increase History; Ex. RP-33, SHIP 

Policy and Product Overview; Ex. RP-50, Comparison of Rate Increase to Annual 

Premium and Annual Premium Including Unapproved Rate Increases; Ex. RP-51, 

Rate Filing History Table; Ex. RP-53, Rate Filing History Table and Spreadsheet; 

Ex. RP-55, Second Amended Plan at 88, 102-103, 105; Ex. RP-56, Cantilo Slides at 

32-51.) 

39. For many years prior to being placed in rehabilitation, SHIP was 

unsuccessful in getting approval for all of the requested rate increases even after it 

realized that its premium rates were too low, with wide differences among the states 

in terms of the rates approved.  (Tr. 56:5-61:4 (Cantilo Testimony); Ex. RP-27, Rate 

Filing History; Ex. RP-28, Rate Increase History; Ex. RP-33, SHIP Policy and 

Product Overview; Ex. RP-53, Rate Filing History Table and Spreadsheet; Ex. RP-

56, Cantilo Slides at 35-45.) 
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40. As a result, policyholders whose policies were issued in states that 

approve rate increase requests end up subsidizing policyholders whose policies were 

issued in states that approve comparatively fewer rate increases. (Tr. 59:20-65:3 

(Cantilo Testimony); Ex. RP-27, Rate Filing History; Ex. RP-28, Rate Increase 

History; Ex. RP-53, Rate Filing History Table and Spreadsheet; Ex. RP-56, Cantilo 

Slides at 47-50.) 

41. Thus, as the Rehabilitator’s evidence showed, SHIP’s long-term care 

insurance premium rate structure has become unfairly discriminatory and 

inequitable in that similarly-situated policyholders with substantially similar 

coverage pay substantially different premium rates.  (Tr. 60:1-7; 61:19-62:5 (Cantilo 

Testimony).) 

42. The Rehabilitator’s evidence established that this unfairly 

discriminatory premium rate structure is due at least in part to different states having 

approved different levels of rate increases in response to SHIP’s rate increase 

applications. (Tr. 59:20-65:3 (Cantilo Testimony); Ex. RP-27, Rate Filing History; 

Ex. RP-28, Rate Increase History; Ex. RP-53, Rate Filing History Table and 

Spreadsheet; Ex. RP-55, Second Amended Plan at 88; Ex. RP-56, Cantilo Slides 47-

50.) 

43. The Proposed Rehabilitation Plan is designed to remedy this unfairly 

discriminatory premium rate structure prospectively and put policyholders on a level 
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playing field, as explained in the Second Amended Plan. (Tr. 171:16-173:3 (Cantilo 

Testimony); Ex. RP-27, Rate Filing History; Ex. RP-28, Rate Increase History; Ex. 

RP-53, Rate Filing History Table and Spreadsheet; Ex. RP-55, Second Amended 

Plan at 102.) 

44. No party offered any factual evidence contravening the Rehabilitator’s 

evidence supporting the existence and causes of the unfairly discriminatory premium 

rate structure or its impact on the financial condition of SHIP. 

45. No party offered any expert testimony contravening the Rehabilitator’s 

expert testimony supporting the existence and causes of the unfairly discriminatory 

premium rate structure or its impact on the financial condition of SHIP. 

46. No party offered any factual or expert testimony contravening or 

undermining the Rehabilitator’s conclusion that the Plan does and should correct 

these inequitable and discriminatory rate structures. 

47. No party offered any factual or expert testimony suggesting that 

policyholders have a right to pay insufficient premiums or have a right to subsidies 

from other policies—or, as was described at the hearing, the right to “Cadillac 

policies at VW rates.”  (Tr. 172:5-12 (Cantilo Testimony); see also Ex. RP-28, Rate 

Increase History; Ex. RP-53, Rate Filing History Table and Spreadsheet; Ex. RP-56, 

Cantilo Slides at 46-51.) 
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48. The Rehabilitator has offered expert and factual testimony supporting 

the proposition that the If Knew Premium contemplated by the Plan would comply 

with the statutory and regulatory requirements of Maine, Massachusetts and 

Washington. (Tr. 334:2-13 (Cantilo Testimony).) 

49. The Intervening Regulators have not offered any evidence contravening 

the Rehabilitator’s contention that the If Knew Premium contemplated by the Plan 

would comply with the statutory and regulatory requirements of Maine, 

Massachusetts and Washington. 

E. Plan Preparation and the Rehabilitator’s Analyses 

50. In preparing her proposed plan to rehabilitate SHIP, the Rehabilitator 

relied on the combined expertise and input of an extensive team, including, but not 

limited to: 

a) Special Deputy Rehabilitator Patrick H. Cantilo, an expert in the 

rehabilitation of long-term care insurers and in insolvency 

matters generally (Tr. 21:1-7 (Cantilo Testimony); 395:11-396:2 

(Bodnar Testimony)); 

b) actuarial experts including Vince Bodnar and other actuarial 

analysts at Oliver Wyman (Tr. 20:13-25 (Cantilo Testimony); 

395:11-396:2 (Bodnar Testimony));  

c) Robert L. Robinson, who was appointed as Chief Rehabilitation 

Officer of SHIP and who served as Chief Rehabilitation Officer 

and Chief Liquidation Officer for the entities involved in the 

Penn Treaty matters (Tr. 52:5-53:11 (Cantilo Testimony); 

395:11-396:2 (Bodnar Testimony)); 
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d) Experienced Pennsylvania Insurance Department legal counsel 

and staff (Tr. 76:13-24 (Cantilo Testimony); 395:11-396:2 

(Bodnar Testimony)) as well as outside counsel; and 

e) SHIP technical staff. (Tr. 113:18 (Cantilo Testimony).) 

51. In preparing her proposed plan to rehabilitate SHIP, the Rehabilitator 

also sought and considered the input of various potentially-interested stakeholders, 

both before filing the Petition for Rehabilitation and during these rehabilitation 

proceedings, including, but not limited to: 

a) The state insurance regulators of other states and attorneys and 

staff at the National Association of Insurance Commissioners 

(Tr. 143:21-145:17 (Cantilo Testimony)); and  

b) Interested parties who submitted formal comments, as well as 

interested parties who submitted informal comments—including 

numerous policyholders supportive of the Plan—both through 

the process established in this Court and through other channels. 

(Tr. 145:17-147:1 (Cantilo Testimony).) 

(See also Exhibit RP-56, Cantilo Slides at 88-90.) 

52. In preparing her proposed plan to rehabilitate SHIP, the Rehabilitator’s 

team prepared extensive and significant analyses of SHIP, its policyholders, the 

long-term care markets, and other matters relevant to SHIP’s condition and its 

prospects for rehabilitation.  (Tr. 147:14-149:5 (Cantilo Testimony).) 

53. During these proceedings, the Rehabilitator made key data and 

information available to the parties and to non-party state regulators through a data 

site.  (Ex. RP-32, SHIP Data Site Table of Contents.) 
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54. The data presented on that site included, among others: 

a) Actuarial files relating to assumptions and analyses (Tr. 148:6 

(Cantilo Testimony); see, e.g., Ex. RP-1 and RP-2 (actuarial 

assumption summaries); Ex. RP-16 and RP-17 (actuarial and 

assumption reports); Ex. RP-52, History of Actuarial 

Assumptions); 

b) A seriatim actuarial file for every policy at issue (Tr. 148:6-10 

(Cantilo Testimony); Ex. RP-29, Seriatim File with Covered 

Liabilities and Premium Information); and 

c) Tailored reports related to the plan (Tr. 148:11-19; see, e.g., Ex. 

RP-30, Seriatim Phase I Option Results). 

(See also Ex. 32, SHIP Data Site Table of Contents.) 

55. In addition to the SHIP Data Site, the parties were given an opportunity 

to request information from the Rehabilitator and were directed by this Court to 

bring any concerns to the Court if some or all of the requested information was not 

received; no party raised such a concern prior to the hearing. 

F. Plan Philosophy 

56. The Rehabilitator adopted core principles to guide the development and 

implementation of any plan to rehabilitate SHIP.  (Ex. 55, Second Amended Plan at 

102; see also Ex. RP-56, Cantilo Slides at 117 (“Rationale for the Plan”).) 

57. The Plan offers policyholders meaningful choices that would not be 

available in liquidation. (Tr. 99:22-107:19 (Cantilo Testimony on plan options); 

113:2-124:11 (same).) 
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58. The Plan seeks to solve rate inequities and eliminate premium 

subsidization through a variety of means, including, but not limited to, the use of an 

If Knew premium calculation decided on a seriatim basis and a differential premium 

for policies on waiver to fairly spread the impact of the rehabilitation.  (Tr. 105:20-

4; 112:2-9; 19:13-121:15 (Cantilo Testimony).) 

59. The Plan seeks to substantially reduce or eliminate the funding deficit 

and to be flexible in doing so.  (Tr. 90:22-91:17 (Cantilo Testimony); 98:5-99:21 

(Cantilo Testimony); Ex. RP-20, Phase I Rehabilitation Plan Funding Gap Exhibits; 

Ex. RP-21, Phase I Rehabilitation Plan Results as of 6/30/2020; Ex. RP-56, Cantilo 

Slides at 113-115.) 

60. The Plan is designed to satisfy any necessary tests for comparing the 

Plan to liquidation.  (Tr. 180:11-185:12 (Cantilo Testimony).) 

G. The Plan’s Approach to Policy Modifications in the Form of Premium 
Rate Increases and Benefit Reductions. 

61. As noted, the Rehabilitator and her team considered and analyzed the 

ways in which the Plan could offer policyholders meaningful choices that would not 

be available in liquidation. (Tr. 99:22-107:19 (Cantilo Testimony on plan options); 

113:2-124:11 (same).) 

62. The Rehabilitator and her team developed a model for creating 

policyholder options that prioritized the benefits to which policyholders assign the 

most value, relying on the knowledge, skill, and expertise of team members’ industry 
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experience and experience in liquidation matters.  (Tr. 113:18-116:18 (Cantilo 

Testimony).) 

63. The Rehabilitator and her team relied on, among others, the experience 

and expertise of Mr. Bodnar, an actuary with experience—and qualified as an expert 

—in the premium rate increase filing process, product development, and consumer 

choices, including knowledge and experience acquired during and about the Penn 

Treaty liquidation.  (Tr. 379:1-10; 380:10-17; 381:19-382:4; 383:17-384:5; 385:16-

386:2; 387:18-388:5; 393:19-394:21 (Bodnar Testimony on areas of expertise and 

role in developing the plan).) 

64. The options available under the Second Amended Plan were created 

through proposed premium rate increases or benefit reductions.  (Tr. 97:20-22 

(Cantilo Testimony).) 

65. The options may be summarized as follows: 

a) Option 1:  Policyholder elects to keep current premium and 

downgrades his or her benefits to what that premium can support 

at an If Knew level.  (Tr. 113:11-17 (Cantilo Testimony)); 

b) Options 2 and 2A:  Policyholder elects affordable basic policy 

provisions with the key components of long-term care and a 

premium calculated at an If Knew level.  (Tr. 114:11-115:17 

(Cantilo Testimony)); 

c) Option 3:  Policyholder pays no additional premium but receives 

up to 2.5 years of benefits, an enhanced reduced paid-up or non-

forfeiture option (Tr. 129:-10-20 (Cantilo Testimony)); and  
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d) Option 4: Policyholder elects to keep current benefits and thus 

agrees to a premium increase to the corresponding If Knew level. 

(Tr. 117:19-23 (Cantilo Testimony).) 

66. Thus, other than the reduced-paid up (non-forfeiture) option, the Plan 

options in Phase I were determined using an “If Knew” premium methodology.  (Tr. 

54:1-4 (Cantilo Testimony); Ex. RP-56, Cantilo Slides at 65.) 

67. The If Knew premium methodology determines the premium a 

company would charge if it had known at issuance what it knows today with respect 

to how the liability would evolve over time.  (Tr. 54:8-17 (Cantilo Testimony); 

399:19-402:3 (Bodnar Testimony); Ex. RP-56, Cantilo Slides at 65.) 

68. If Knew premiums assume a 60% lifetime loss ratio from inception to 

the current point, which forms one measure of whether the benefits are reasonable 

in relation to the premiums being charged, a key requirement for setting rates under 

various states’ laws. (Tr. 54:18-55:6 (Cantilo Testimony); 402:25-19 (Bodnar 

Testimony); Ex. RP-56, Cantilo Slides at 65.) 

69. The Rehabilitator presented uncontroverted evidence from her actuarial 

team that the If Knew premium methodology employed in the Plan is and would be 

“actuarially justified,” a term commonly used in regulatory premium rate filings to 

mean that the benefits are reasonable in relation to premiums.  (Tr. 403:20-404:20 

(Bodnar testimony); Ex. RP-56, Cantilo Slides at 65.) 
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70. As of the Plan hearing, 38% of policyholders were already paying If 

Knew premiums, meaning that those policyholders may but are not required to make 

an election in Phase One and thus will not face any mandatory premium rate 

increases or benefit reductions in Phase One.  (Tr. 110:11; 125:17-23; Ex. RP-29, 

Seriatim File with Covered Liabilities and Premium Information; Ex. RP-56, Cantilo 

Slides at 66.) 

71. Some variation of the Plan’s If Knew Premium methodology is widely 

used among insurance regulators. (Tr. 56:7-10; 107:20-108:20 (Cantilo Testimony); 

404:6-25 (Bodnar Testimony); 408:3-18 (Bodnar Testimony); Ex. RP-56, Cantilo 

Slides at 65.) 

72. The Plan’s If Knew Premiums do not seek to recoup past underpricing 

because the Rehabilitator and her team determined it would be unfair. (Tr. 105:20-

106:4; 108:7-14 (Cantilo Testimony); 404:6-11 (Bodnar Testimony).) 

73. By calculating If Knew premium on a seriatim basis, the Plan can 

accurately and effectively eliminate subsidies prospectively such that no 

policyholders are compelled to subsidize any other policyholders inequitably going 

forward. (Tr. 109:21-110:4 (Cantilo Testimony); see also Ex. RP-39, Standard 

Policy File (allowing comparison of current and If Knew premiums across 

policyholders).) 
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74. The Rehabilitator offered testimony that, based on the extensive 

experience that members of her team have, the rates proposed in Phase I satisfy state 

statutory and regulatory requirements on premium rates.  (Tr. 459:19-460:2 (Bodnar 

Testimony).) 

75. Under the Plan, unless a state elects to opt-out, the Rehabilitator will 

approve the If Knew premium rates calculated under the Plan’s methodology on a 

seriatim basis.  (Ex. RP-15 (Issue State Rate Approval), Ex. RP-55, Second 

Amended Plan at 107.) 

76. The current Plan identifies the premium rate methodology, and the 

Rehabilitator’s actuarial team has prepared actuarial and assumption reports 

supporting that methodology. (Ex. RP-16 (Actuarial Report) and Ex. RP-17 

(Assumption Report); Ex. RP-55, Second Amended Plan at 10 (describing If Knew 

methodology).) 

77. The If Knew premium methodology is described and defined in Oliver 

Wyman’s Actuarial Report submitted to the Rehabilitator and submitted to this 

Court in support of the Plan.  (Ex. RP-16, Actuarial Report at Section 5.3.1.1.) 

78. The actuarial assumptions used by the Rehabilitator in preparing the 

Plan—and that will be used by the Rehabilitator in implementing the Plan—are 

described in Section 7 of Oliver Wyman’s Actuarial Report submitted to the 
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Rehabilitator and submitted to this Court in support of the Plan.  (Ex. RP-16 

(Actuarial Report) and Ex. RP-17 (Assumption Report).) 

79. As part of the implementation of the Plan, the Rehabilitator’s actuarial 

team can and will prepare and submit to the Rehabilitator for her approval a 

traditional actuarial memorandum of the type that would be submitted with a 

standard rate increase filing in the ordinary course, such that the Rehabilitator—

herself an insurance regulator with experience in reviewing rate increase 

applications—would approve the proposed rates using the If Knew methodology she 

proposes in the Plan.  (Tr. 458:9-18; 460:5-20 (Bodnar Testimony).) 

80. The actuarial assumptions used by the Rehabilitator and her team were 

based on an actuarial study of SHIP’s own claims experience data over more than 

ten years, a period which the Rehabilitator’s actuarial experts determined was 

sufficiently-credible for establishing actuarial assumptions.  (Ex. RP-16 (Actuarial 

Report) and Ex. RP-17 (Assumption Report).)  

81. If a state opts-out, the Rehabilitator will not set the premium rates for 

that state, and that state’s insurance regulator will be responsible for reviewing and 

approving the proposed premium rates associated with policies issued in that state. 

(Ex. RP-15, Issue State Rate Approval; Ex. RP-55, Second Amended Plan at 107.) 

82. A state which opts-out will receive a rate-increase application on a 

seriatim basis that also demonstrates that the rate increases requested satisfy the 
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required 60% lifetime loss ratio in the aggregate.  (Tr. 456:6-24 (Bodnar Testimony); 

Ex. RP-15, Issue State Rate Approval; Ex. RP-55, Second Amended Plan at 107.) 

83. If a state opts-out but its insurance regulator timely approves the rates 

requested by the Rehabilitator in a rate-increase application, that state nevertheless 

will be treated as if it had not opted-out.  (Ex. RP-15, Issue State Rate Approval; Ex. 

RP-55, Second Amended Plan at 107.) 

84. If a state opts-out and its insurance regulator does not timely approve 

the rates requested by the Rehabilitator in a rate-increase application, the policies 

issued in that state may face a benefit modification to align the policies with If Knew 

premium methodology and to eliminate the possibility that opt-out state policies are 

being subsidized by the other policyholders.  (Ex. RP-15, Issue State Rate Approval; 

Ex. RP-55, Second Amended Plan at 17.) 

85. Even where rates are approved only by the regulator of the state of 

issue, some policyholders would have their rates set by regulators outside of their 

state of residence; for example: 

a) If Maine, Massachusetts, and Washington opt-out, the 

Intervening Regulators would be approving rates for 207 

residents of states other than Maine, Massachusetts, and 

Washington—including some residents of Pennsylvania.  (Tr. 

157:13-158:9 (Cantilo Testimony); Ex. RP-29, Seriatim File; Ex. 

RP-56, Cantilo Slides at 97.); and 
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b) The rates for 191 residents of those three states would be set by 

the regulators of other states and not by the Intervening 

Regulators because the policies were issued in other states—

including in Pennsylvania.  (Tr.  158:10-18 (Cantilo Testimony); 

Ex. RP-29, Seriatim File; Ex. RP-56, Cantilo Slides at 98.) 

86. The issue-state rate approval section of the Plan preserves the ability 

for each state to set the premium rates for policies issued in its jurisdiction. (Tr. 

159:22-160:19 (Cantilo Testimony); Ex. RP-15, Issue State Rate Approval; Ex. RP-

55, Second Amended Plan at 107; Ex. RP-56, Cantilo Slides at 99-100.) 

87. No evidence has been offered that the Intervening Regulators or any 

other party or person would suffer any harm as a result of the Rehabilitator setting 

premium rates for long-term care insurance policies issued in those states. 

88. No evidence or expert testimony has been offered by the Intervening 

Regulators that the issue-state rate approval provisions of the Plan would not cure 

entirely any harm they might sustain because under the Plan the Rehabilitator will 

set premium rate increases for SHIP’s long-term care insurance policies issued in 

their states. 

89. On the record before the Court, the Court does not find that the 

Intervening Regulators would suffer any harm as a result of the Rehabilitator setting 

premium rates for long-term care insurance policies issued in those states. 
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90. The factual record is uncontroverted that, through the Plan’s opt-out 

provisions, individual state insurance regulators may choose to set the rates for 

policies issued in their states.  (Tr. 159:22-160:19 (Cantilo Testimony); Ex. RP-15, 

Issue State Rate Approval; Ex. RP-55, Second Amended Plan at 107; Ex. RP-56, 

Cantilo Slides at 99-100.) 

91. Thus, even if it could be shown that the Intervening Regulators would 

suffer any harm as a result of the Rehabilitator setting premium rates for long-term 

care insurance policies issued in those states, the Court finds that any such harm is 

avoided entirely by the Plan’s opt-out provisions in its issue-state rate approval 

section. (Tr. 159:22-160:19 (Cantilo Testimony); Ex. RP-15, Issue State Rate 

Approval; Ex. RP-55, Second Amended Plan at 107; Ex. RP-56, Cantilo Slides at 

99-100.) 

H. The Plan Options Offer Meaningful Choices. 

92. Under the Plan each policyholder will have at least one option to retain 

as much long-term care coverage as they would in liquidation.  (Tr. 184:12-15,  

186:17-21 (Cantilo Testimony); Ex. RP-47 (Maximum Policy Value (“MPV”) 

analysis showing 100% of policyholders can purchase policy with maximum policy 

value that matches current policy, thus matching or exceeding liquidation maximum 

policy value); Ex. 56, Cantilo Slides at 109, 110.) 
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93. The Rehabilitator has adduced evidence that the proposed 

Rehabilitation Plan offers policyholders meaningful choices to modify their long-

term care insurance policies. (Tr. 186:23-189:1 (Cantilo Testimony).) 

94. The Rehabilitator has offered expert and factual testimony supporting 

the proposition that policyholders are best positioned to decide what is best for 

themselves, because each policyholder has subjective circumstances differing from 

case to case.  (Tr. 186:23-187:4 (Cantilo Testimony).) 

95. The Rehabilitator has offered expert and factual testimony supporting 

the proposition that the Plan offers policyholders options that would not be available 

in liquidation. (Tr. 186:23-189:1, 350:4-22 (Cantilo Testimony).) 

96. The Rehabilitator has offered expert and factual testimony supporting 

the proposition that Option 3—known as the reduced paid-up or non-forfeiture 

option—as offered under the Plan is substantially more generous than that offered 

in the Penn Treaty liquidation by the guaranty associations. (Tr. 336:8-20 (Cantilo 

Testimony).) 

97. The Rehabilitator has offered uncontroverted expert and factual 

testimony supporting the proposition that LTCI has no cash value, that many 

insurance regulators are opposed to cash-out options for policyholders, and that the 

Plan’s Option 3 is better for policyholders than cash-out options.  (Tr. 189:2-22 

(Cantilo Testimony).) 
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98. The Rehabilitator has offered expert and factual testimony supporting 

the proposition that in the Penn Treaty liquidation the guaranty associations did not 

offer policyholders an option comparable to those within Option 2 under the Plan.  

(Tr. 336:21-337:7 (Cantilo Testimony).) 

99. No party has adduced evidence or expert testimony contravening the 

Rehabilitator’s contention that the Proposed Rehabilitation Plan offers policyholders 

meaningful choices to modify their long-term care insurance policies. 

100. The Rehabilitator has offered expert and factual testimony supporting 

the proposition that the Plan elections must be permanent in order to help with 

SHIP’s deficit and the unfairly discriminatory premium rate structure. (Tr. 348:13-

349:12 (Cantilo Testimony).) 

101. The Rehabilitator demonstrated that the rehabilitation team will employ 

a robust process, including through guidance to policyholders and an election 

response audit, to ensure that the Rehabilitator has accurately and completely 

captured policyholder elections.  (Tr. 139:5-18 (Cantilo Testimony); Ex. RP-3, 

Additional Information about SHIP and the Rehabilitation Plan; Ex. RP-14, 

Illustrative Policyholder Guidance Page; Ex. RP-34, SHIP Rehabilitation Election 

Response Audit Process; Ex. RP-48 and Ex. RP-49 (illustrations and guidance); Ex. 

RP-55, Second Amended Plan at 68-80 (illustrations).) 
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102. No party has adduced evidence or expert testimony contravening the 

Rehabilitator’s contention that none of SHIP’s policyholders are giving up any 

absolute rights to guaranty association benefits by making an election under the Plan.  

(Tr. 349:13-350:3 (Cantilo Testimony).) 

103. No party adduced evidence or expert testimony showing that the Plan 

substantially increased the risk of loss to policyholders, creditors, or the public. 

104. The Rehabilitator concluded, based on her expertise and the expertise 

of her team members, that the Plan should be implemented and that further attempts 

to rehabilitate SHIP would not be futile.  (Tr. 90:2-21 (Cantilo Testimony).) 

I. Efficacy of the Plan 

105. The Rehabilitator and her team considered whether a rehabilitation plan 

could be implemented and what impact it would have on SHIP, its policyholders, 

and other stakeholders, including by examination of existing precedent regarding the 

rehabilitation and liquidation of long-term care insurers in Pennsylvania.  (Tr. 89:7-

90:1 (Cantilo Testimony); Ex. RP-19, Phase I Rehabilitation Plan Funding Gap 

Exhibits; Ex. RP-20, Phase I Rehabilitation Plan Funding Gap Exhibits; Ex. RP-56, 

Cantilo Slides at 113-115.) 

106. The Rehabilitator has offered expert and factual testimony supporting 

the proposition that Phase One of the Plan is reasonably anticipated to reduce SHIP’s 

deficit materially, and could even eliminate the deficit altogether. (Tr. 189:23-



 

 
 32 
 

193:10 (Cantilo Testimony); Ex. RP-20, Phase I Rehabilitation Plan Funding Gap 

Exhibits; Ex. RP-56, Cantilo Slides at 113-115.) 

107. The Rehabilitator has offered uncontroverted expert and factual 

testimony supporting the proposition that even if the Plan does not eliminate SHIP’s 

deficit and SHIP eventually has to be liquidated, the effects of Phase One would be 

to reduce the deficit materially and improve or resolve the unfairly discriminatory 

premium rate structure prospectively. (Tr. 189:23-193:10 (Cantilo Testimony); Ex. 

RP-20, Phase I Rehabilitation Plan Funding Gap Exhibits; Ex. RP-56, Cantilo Slides 

at 113-115.) 

108. The Rehabilitator considered the options available in the event Phase 

One does not eliminate the deficit entirely, concluded that all outcomes under Phase 

One will be good for SHIP, and the Plan thus adopts a flexible approach to later 

phases.  (Tr. 98:16-99:21; 185:20-186:5 (Cantilo Testimony); Ex. RP-20, Phase I 

Rehabilitation Plan Funding Gap Exhibits; Ex. RP-56, Cantilo Slides at 113-115.) 

J. The Plan Compared to Liquidation 

109. In choosing to rehabilitate SHIP, the Rehabilitator and her team 

considered how the Plan would compare to liquidation, including by examining the 

law of Pennsylvania on this issue, and whether a rehabilitation or immediate 

liquidation was preferable.  (Tr. 77:25-78:7; 171:1-173 (Cantilo Testimony); see 

also Ex. RP-6 and Ex. RP-7, Comparison of Rehabilitation to Liquidation; Ex. RP-
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43 (Net Present Value Analysis); Ex. RP-44 (Present Value/Premiums); Ex. RP-45 

(MPV/Premiums); Ex. RP-46 (MPV/Present Value Premiums); Ex. RP-47 (MPV 

Analysis); Ex. RP-48 (Policyholder Guidance: Basic Policy and Enhanced RPU 

preferable to most valuable Net Present Value option); Ex. RP-49 (Policyholder 

Guidance: Basic Policy preferable to most valuable Net Present Value option); Ex. 

RP-56, Cantilo Slides at 101-111.) 

110. The Rehabilitator has offered expert and factual testimony supporting 

the proposition that policyholders would fare at least as well under the Plan as in 

liquidation. (Tr. 171:1-15 (Cantilo Testimony); Ex. RP-43 (Net Present Value 

Analysis); Ex. RP-44 (Present Value/Premiums); Ex. RP-45 (MPV/Premiums); Ex. 

RP-46 (MPV/Present Value Premiums); Ex. RP-47 (MPV Analysis); Ex. RP-48 

(Policyholder Guidance: Basic Policy and Enhanced RPU preferable to most 

valuable Net Present Value option); Ex. RP-49 (Policyholder Guidance: Basic 

Policy preferable to most valuable Net Present Value option); Ex. RP-56, Cantilo 

Slides at 101-111.) 

111. The Plan illustrations reflect projections of liquidation premiums that 

are based on the Penn Treaty experience. (Tr. 131:6-9 (Cantilo Testimony); Ex. RP-

48 and Ex. RP-49 (illustrations and guidance); Ex. RP-55, Second Amended Plan at 

68-80 (illustrations); Ex. RP-56, Cantilo Slides at 77.)  
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112. In addition, the If Knew premium methodology is consistent with the 

premium methodology used by the guaranty associations in the Penn Treaty 

liquidation.  (Tr. 54:8-55:14 (Cantilo Testimony); Ex. RP-56, Cantilo Slides at 65.) 

113. The Rehabilitator demonstrated that comparing the Plan to liquidation 

requires consideration of the outcomes in Penn Treaty, the only similar LTCI 

insolvency experience that exists today, and that she and her team in fact made that 

comparison in considering the Plan.  (Tr. 108:21-109:11 (Cantilo Testimony); 445:6-

446:16 (Bodnar Testimony).)  

114. The Rehabilitator has analyzed the comparison between rehabilitation 

and liquidation with respect to the value of policies offered to policyholders using 

five different methodologies, all of which support the contention that all or the vast 

majority of policyholders do at least as well under the Plan as they would in 

liquidation. (Tr. 180:16-185:12 (Cantilo Testimony); Ex. RP-43 (Net Present Value 

Analysis); Ex. RP-44 (Present Value/Premiums); Ex. RP-45 (MPV/Premiums); Ex. 

RP-46 (MPV/Present Value Premiums); Ex. RP-47 (MPV Analysis); Ex. RP-48 

(Policyholder Guidance: Basic Policy and Enhanced RPU preferable to most 

valuable Net Present Value option); Ex. RP-49 (Policyholder Guidance: Basic 

Policy preferable to most valuable Net Present Value option); Ex. RP-56, Cantilo 

Slides at 104-110.) 
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115. The Rehabilitator has offered expert and factual testimony supporting 

the proposition that the use of present value of future benefits and expenses less 

present value of future premiums is appropriate for evaluating the impact of Plan 

options on SHIP’s financial condition. (Tr. 272:180-273:19; 345:12-346:16 (Cantilo 

Testimony); 437:13-438:1 (Bodnar Testimony).) 

116. The Rehabilitator has offered expert and factual testimony supporting 

the proposition that the use of present value of future benefits and expenses less 

present value of future premiums would not be the best way to understand the 

relative value of Plan options for individual policyholders. (Tr. 272:180-274:21; 

345:12-346:16 (Cantilo Testimony).) 

117. The Rehabilitator has offered expert and factual testimony supporting 

the proposition that a rational policyholder would not rely solely on the present value 

analysis advocated by the Intervening Regulators in selecting the best Plan option. 

(Tr. 346:17-347:25 (Cantilo Testimony).) 

118. The Rehabilitator and her team considered policyholder preferences in 

understanding how a policyholder might decide which option presents the best value, 

including by speaking to policyholders, none of whom asked about or appeared to 

rely upon the present value analysis advocated by the Intervening Regulators.  (Tr. 

347:1-348:12 (Cantilo Testimony).) 
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119. The Rehabilitator has offered expert and factual testimony supporting 

the proposition that the present value analysis relied upon by the Intervening 

Regulators is not data presented to a policyholder at the time of issuance or at the 

time of a rate increase in the ordinary course.  (Tr. 437:13-438:9 (Bodnar 

Testimony).) 

120. The Rehabilitator has offered expert and factual testimony supporting 

the proposition that, in some cases, the Intervening Regulators’ present value 

analysis would not match the best option based on an individual policyholders’ 

values and preferences.  (Tr. 175:3-179:7 (Cantilo Testimony); 438:10-19 (Bodnar 

Testimony); Ex. RP-48 (Policyholder Guidance: Basic Policy and Enhanced RPU 

preferable to most valuable Net Present Value option); Ex. RP-49 (Policyholder 

Guidance: Basic Policy preferable to most valuable Net Present Value option); Ex. 

56, Cantilo Slides at 102-103.) 

121. The Rehabilitator has offered expert and factual testimony supporting 

the proposition that, even without taking Phase Two into account, the Plan in Phase 

One will produce substantial benefits. (Tr. 185:20-186:13 (Cantilo Testimony).) 

122. The Intervening Regulators have not offered any evidence contravening 

the Rehabilitator’s contention that, even without taking Phase Two into account, the 

Plan in Phase One will produce substantial benefits to SHIP and its policyholders.    
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123. The Intervening Regulators have offered only the testimony of Frank 

Edwards and the documents to which he refers for the proposition that policyholders 

would do better in liquidation. (Tr. 540:14-541:12 (description of Edwards 

Testimony by the Intervening Regulators’ counsel).) 

124. Mr. Edwards’s testimony only addresses one of the five measures 

analyzed by the Rehabilitator with respect to this comparison; that based on the 

present value of future benefits and expenses less the present value of future 

premiums, or what was sometimes called “net present value”. (Tr. 555:1-587:8 

(Edwards Testimony); compare Ex. SIR-5-1 through SIR-5-6 (Edwards exhibits 

discussing only his net present value analysis), with Ex. RP-43 through Ex. RP-47 

(numerous rehabilitation to liquidation comparisons considered by Rehabilitator), 

Ex. RP-48 and Ex. RP-49 (policyholder guidance and analysis showing policy 

options preferable to policy option with greatest net present value) and Ex. 56, 

Cantilo Slides at 110 (numerous analyses and comparison points).) 

125. Mr. Edwards was unfamiliar with the requirements of Neblett v. 

Carpenter, 305 U.S. 297, 305 (1938), and had “no idea” what they might be.  (Tr. 

589:12-590:23 (Edwards Testimony).) 

126. Mr. Edwards testified that he determined whether policyholders are 

better or worse off under the Plan by comparing the results in each case of 

subtracting from the present value of future benefits and expenses the present value 
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of future premiums. (Tr. 555:1-587:8 (Edwards Testimony); compare Ex. SIR 1-7 

(discussing only present value analysis), with Ex. RP-43 through Ex. RP-47 

(numerous rehabilitation to liquidation comparisons offered by the Rehabilitator), 

Ex. RP-48 and Ex. RP-49 (policyholder guidance and analysis showing policy 

options preferable to policy option with greatest net present value) and Ex. 56, 

Cantilo Slides at 110 (numerous analysis and comparison points).) 

127. The Rehabilitator has offered testimony and evidence demonstrating 

that the results of Mr. Edwards’ analysis can be misleading in suggesting that 

liquidation would be better for policyholders. (Tr. 176:1-181:3 (Cantilo Testimony); 

Ex. RP-56, Cantilo Slides at 102-103.) 

128. Mr. Edwards’s testimony and exhibits do not address the other four 

measures analyzed by the Rehabilitator: a) the present value of future benefits and 

expenses divided by annual premium; b) the Maximum Policy Value divided by 

annual premium; c) the net Maximum Policy Value after subtracting projected 

premiums; and d) the Maximum Policy Value.  (Tr. 555:1-587:8 (Edwards 

Testimony); compare Ex. SIR 1-7 (discussing only present value analysis), with Ex. 

RP-43 through Ex. RP-47 (numerous rehabilitation to liquidation comparisons), Ex. 

RP-48 and Ex. RP-49 (policyholder guidance and analysis showing policy options 

preferable to policy option with greatest net present value) and Ex. 56, Cantilo Slides 

at 110 (numerous analysis and comparison points).) 
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129. The Intervening Regulators have not offered any evidence contravening 

the Rehabilitator’s contentions described herein that Exs. RP-43 through RP-49, as 

shown on Ex. RP-56 (Cantilo Slides 101 to 111) and the testimony of Messrs. 

Cantilo and Bodnar cited herein demonstrate that, at least in Phase One of the 

Proposed Rehabilitation Plan all or the vast majority of SHIP long-term care 

policyholders would fare at least as well under the Plan as they would in liquidation.   

130. The Intervening Regulators have not offered any evidence contravening 

the Rehabilitator’s contention described herein that, as demonstrated by Ex. RP-47 

(MPV analysis), Ex. RP-56 (Cantilo Slides at 109), and the testimony of Messrs. 

Cantilo and Bodnar cited herein, at least in Phase One of the Proposed Rehabilitation 

Plan all of SHIP long-term care policyholders would have at least one option under 

the Plan that would enable them to fare at least as well under the Plan as they would 

in liquidation. 

131. The Intervening Regulators have not offered any evidence contravening 

the Rehabilitator’s contention, as demonstrated in Ex. RP-56 (Cantilo Slides at 111), 

that the Proposed Rehabilitation Plan offers long-term care policyholders a number 

of advantages over liquidation. (Tr. 186:23-187:189:1 (Cantilo Testimony).) 

132.  The Rehabilitator has offered expert and factual testimony supporting 

the proposition that the Plan offers policyholders options that would not be available 

in liquidation. (Tr. 187:11-188:5; 250:19-251:17 (Cantilo Testimony).)  
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133. The Intervening Regulators have not offered any evidence contravening 

the Rehabilitator’s contention described and cited herein that the Plan offers 

policyholders options that would not be available in liquidation. 

K. Further Findings on Plan Approval 

134. The Intervening Regulators have not offered any expert testimony 

regarding their contention that the proposed rehabilitation plan should not be 

approved. 

135. The Intervening Regulators have not offered any evidence or expert 

testimony contravening the Rehabilitator’s contention that the Proposed 

Rehabilitation Plan would prospectively redress SHIP’s inadequate and unfairly 

discriminatory long-term care insurance premium rates. 

II. 
REHABILITATOR’S PROPOSED CONCLUSIONS OF LAW 

A. Standard Governing Plan Approval 

1. If the Pennsylvania Insurance Commissioner concludes that a domestic 

insurer satisfies the requirements for rehabilitation, he or she may petition the Court 

for an order appointing the Commissioner as Rehabilitator and thus authorizing him 

or her to rehabilitate that insurer.  40 Pa. Cons. Stat. § 221.15(a). 

2. Once appointed, the Rehabilitator is granted broad discretion to “take 

such action as [s]he deems necessary or expedient to correct the condition or 
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conditions which constituted the ground or grounds . . . for the order of the [C]ourt 

to rehabilitate [SHIP].”  40 Pa. Cons. Stat. § 221.16(b). 

3. “This mandate explicitly defers all actions to the skill of the Rehabilitator 

and implicitly recognizes her expertise in these matters.”  Foster v. Mut. Fire, Marine 

& Inland Ins. Co., 614 A.2d 1086, 1091 (Pa. 1992) (“Mutual Fire II”), cert denied.   

4. As part of that deferential grant of authority, 40 Pa. Cons. Stat. § 221.16 

specifically authorizes the Rehabilitator to prepare a plan of rehabilitation, although 

she is not required to do so.   

5. This Court sits in a supervisory role over the Rehabilitator’s activities 

during the rehabilitation of an insolvent insurer.  See Mutual Fire II, 614 A.2d at 

1091 (citing 40 Pa. Cons. Stat. § 221.4(a) (Insurance Act granting authority to this 

Court) and 42 Pa. Cons. Stat. § 761(a)(3) (insurance matters in original jurisdiction 

of this Court)). 

6. Here, in the exercise of its supervisory authority, this Court directed the 

Rehabilitator to prepare such a plan, which the Rehabilitator did in the form of a 

Plan of Rehabilitation, Amended Plan of Rehabilitation, and the operative Second 

Amended Plan of Rehabilitation.  (See SHIP Order of Rehabilitation, p. 3, ¶ 7; p. 5, 

¶ 16.) 
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7. The proposed rehabilitation Plan is subject to the Commonwealth 

Court’s approval upon application by the Rehabilitator and “after such notice and 

hearing as the court may prescribe.”  40 Pa. Cons. Stat. § 221.16. 

8. 40 Pa. Cons. Stat. § 221.16 is silent on the requirements of any 

rehabilitation plan, and the Court finds that there is no statutory standard in 

Pennsylvania for the approval of a rehabilitation plan. 

9. The statutory scheme says only that any plan proposed by the 

Rehabilitator is subject to this Court’s approval following such “notice and hearing” 

as this Court shall prescribe. 40 Pa. Cons. Stat. § 221.16 

10. In fact, Pennsylvania law gives the Rehabilitator great flexibility in 

exercising her discretion when fashioning a rehabilitation plan.  See Koken v. Legion 

Ins. Co., 831 A.2d 1196, 1231 (Pa. Commw. Ct. 2003) (“Legion”) (“The legislature 

conferred broad discretion upon [the] [R]ehabilitator to devise a [rehabilitation] 

plan.”); Vickodil v. Com., Ins. Dep’t, 559 A.2d 1010, 1013 (Pa. Commw. Ct. 1989) 

(as Rehabilitator, the Pennsylvania Insurance Commissioner has broad discretion to 

structure a plan of rehabilitation.” (citation omitted)); Muir v. Transp. Mut. Ins. Co., 

523 A.2d 1190, 1192 (Pa Commw. Ct. 1987) (“[T]he General Assembly has given 

broad discretion to the Commissioner, as Rehabilitator, to structure a plan of 

rehabilitation for an insurer.”). 
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11. As a rule, deference must be given to the Rehabilitator’s conclusions in 

developing the Plan.  See Mutual Fire II, 614 A.2d at 1091-92 (“Th[e statutory] 

mandate explicitly defers all actions to the skill of the Rehabilitator and implicitly 

recognizes her expertise in these matters. . . . [I]t is not the function of the [C]ourt[] 

to reassess the determinations of fact and public policy made by the Rehabilitator.”); 

In re Penn Treaty Network Am. Ins. Co., 119 A.3d 313, 322 (Pa. 2015) (citing Mutual 

Fire II deferential standard of review for actions taken by Commissioner as receiver 

during insolvency proceedings). 

12. The Supreme Court has recognized that “great deference in favor of the 

Insurance Commissioner and the resulting narrow scope of review for the courts are 

in recognition of the expertise of the administrative agency or individual officer 

assigned the task of regulating a given industry.”  Mutual Fire II, 614 A.2d at 1093. 

13. Put differently, in reviewing the Plan, this Court exercises “its judicial 

discretion . . . in an area dedicated to the expertise of a given administrative agency,” 

and may act only to prevent an abuse of discretion by the rehabilitator.”  Mutual Fire 

II, 614 A.2d at 1092. 

14. The Supreme Court of Pennsylvania has defined the standard of review 

for rehabilitation plans as follows: 

It has been established as an elementary principle of law that courts will 

not review the actions of governmental bodies or administrative 
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tribunals involving acts of discretion in the absence of bad faith, fraud, 

capricious action or abuse of power. . . .  

 

Mutual Fire II, 614 A.2d at 1091-92 (quotation marks omitted). 
 

15. The Rehabilitator “must be afforded that freedom of action in the over-

all management of the company which will permit him to knowledgeably evaluate, 

plan, devise, and implement a program which in his best judgment and in keeping 

with his expertise in the field of insurance will accomplish the objective of the 

proceeding.”  Mutual Fire II, 614 A.2d at 1093 

16. Thus, this Court should approve the Plan unless it finds that the 

Rehabilitator abused her discretion.  See Mutual Fire II, 614 A.2d at 1091-92 (“[T]he 

involvement of the judicial process is limited to the safeguarding of the [P]lan from 

any potential abuse of the Rehabilitator’s discretion”).   

17. In reviewing the Plan, this Court does not substitute its own views—or 

the views of any other party, for that matter—for the “opinion and judgment” of the 

Rehabilitator.   Mutual Fire II, 614 A.2d at 1091-92. 

18. Public policy dictates rehabilitating an insurer if at all possible.  

Consedine v. Penn Treaty Network Am. Ins. Co., 63 A.3d 368, 440 (Pa. Commw. Ct. 

2012), as amended (2013) (“Penn Treaty”) (recognizing liquidation as a remedy of 

last resort); Legion, 831 A.2d at 1230 (same); Mutual Fire II, 614 A.2d at 1094 
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(affirming Commonwealth Court’s view that rehabilitation is preferable to 

liquidation). 

B. Plan Approval  

19. The Second Amended Plan of Rehabilitation is approved subject to any 

modifications made by this Court. 

20. The Court has considered the arguments and evidence presented by the 

parties and determined that the witnesses presented on behalf of the Rehabilitator 

were credible. 

21. The Court finds that the Plan as approved does not constitute an abuse 

of the Rehabilitator’s discretion. 

22. The Plan does not violate any provision of the United States 

Constitution or the Pennsylvania Constitution. 

23. The Plan also satisfies the constitutional requirements of Neblett v. 

Carpenter, 305 U.S. 297 (1938), to the extent they are applied in Pennsylvania 

because, under the Plan, policyholders would fare no worse than they would in a 

liquidation. 

24. To the extent that the Plan constitutes an impairment of policyholders’ 

contractual rights, “such impairment is not a per se violation of law” that requires 

disapproving the Plan.  Mutual Fire II, 614 A.2d at 1095; see also U.S. CONST. ART. 

I, §10, cl. 1; PA. CONST. ART. I, § 17.   
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25. To the extent that the Plan could constitute an impairment of 

policyholders’ contractual rights, this Court follows and applies the analysis set forth 

in Mutual Fire II by the Supreme Court of Pennsylvania.  See Mutual Fire II, 614 

A.2d at 1095 n.4 (citing Energy Reserves Group, Inc. v. Kansas Power & Light, 459 

U.S. 400, 403 (1983) and observing that Pennsylvania constitutional requirements 

mirror the requirements of the United States Constitution). 

26. To the extent that the Plan does constitute a substantial impairment of 

policyholders’ contractual rights, the Rehabilitator has acted for the legitimate and 

significant public purpose of rehabilitating SHIP as contemplated by Article V, and 

the adjustment of contract rights envisioned by the Plan is reasonable and of a nature 

appropriate to that public purpose.  See Mutual Fire II, 614 A.2d at 1095 n.4 (citing 

Energy Reserves Group, Inc. v. Kansas Power & Light, 459 U.S. 400, 403 (1983) 

and observing that Pennsylvania constitutional requirements mirror the requirements 

of the United States Constitution). 

27. For the same reasons, the proposed Plan would not result in the taking 

of policyholders’ property without due process even if it deprived those 

policyholders of any property without compensation.  See Balent v. City of Wilkes-

Barre, 669 A.2d 309, 314–15 (Pa. 1995) (addressing the federal constitution); see 

also Commonwealth v. Handley, 213 A.3d 1030, 1038 (Pa. Super. Ct. 2019) 
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(addressing Pennsylvania’s constitution on same issue); see also U.S. CONST. 

AMENDS. V, XIV, § 1; PA. CONST. ART. I, § 1. 

28. Similarly, to the extent there is any discrimination amongst 

policyholders, the proposed Plan does not unconstitutionally discriminate amongst 

the company’s policyholders to the detriment of these policyholders.  See Moyer v. 

Phillips, 341 A.2d 441, 443 (Pa. 1975) (Pennsylvania may exercise reasonably its 

police power to discriminate where it has a “fair and substantial relation to the object” 

of the action); see also U.S. CONST. AMEND. XIV, § 1, and PA. CONST. ART. I, §§ 1, 

26.   

29. The Intervening Regulators have cited statutes authorizing regulatory 

officials in those states to review premium rates for policies issued in those states, 

but they have identified no authority prohibiting the Rehabilitator from reviewing 

premium rates for policies issued in their states. 

30. The Court accepts the Rehabilitator’s conclusion that remedying the 

unfairly discriminatory premium rate structure is a proper objective of the 

rehabilitation plan.  (See Findings of Fact ¶ 40 (citing Tr. 171:16-173:3; Ex. RP-55, 

Second Amended Plan at 102).) 

31. No party has offered any authority contravening the Rehabilitator’s 

contention that remedying the unfairly discriminatory premium rate structure that 
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exists today and that in part caused SHIP’s financial condition is a proper objective 

of the rehabilitation plan. 

32. The Court accepts the Rehabilitator’s contention that reducing SHIP’s 

deficit or Funding Gap is a proper objective of the rehabilitation Plan, even if there 

is no assurance that the Plan will completely eliminate the deficit or Funding Gap.  

(See Findings of Fact ¶¶ 99-101 (citing Tr. 98:16-99:21; 185:20-186:5; Tr. 189:23-

193:10 (Cantilo Testimony); Ex. RP-56, Cantilo Slides at 113-115.) 

33. This Court accepts the Rehabilitator’s conclusion that attempts to 

rehabilitate SHIP would not be futile.  (See Findings of Fact ¶ 97 (citing Tr. 90:2-21 

(Cantilo Testimony).) 

34. Pennsylvania law does not set forth a requirement of “feasibility” upon 

the filing of a rehabilitation Plan, nor does any applicable authority provide that a 

plan should not be approved on an objection of “feasibility” by a purportedly-

interested party. 

35. As a rule, “[s]o long as the rehabilitation properly conserves and 

equitably administers ‘the assets of the involved [insurer] in the interest of investors, 

the public and others, (with) the main purpose being the public good’ the plan . . . is 

appropriate.”  See Mutual Fire II, 614 A.2d at 1094 (quoting 2A COUCH ON 

INSURANCE 2d § 22.10).  Accordingly, although feasibility is not defined in any 

Pennsylvania statute, if any such requirement applied, at most it could be fairly 
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interpreted to mean properly conserving and equitably administering the assets of the 

involved insurer, as the Rehabilitator has proposed to do. 

36. Moreover, if the Rehabilitator determines it is necessary, or if the Court 

so requires, feasibility is to be determined by way of consultation between the 

Rehabilitator and the rehabilitation court as the rehabilitation progresses.  See Grode 

v. Mut. Fire, Marine & Inland Ins. Co., 572 A.2d 798, 801-03 (Pa. Commw. Ct. 

1990) (feasibility determined after approval in consultation with the Court as 

needed); Mutual Fire II, 614 A.2d at 1090 (describing multiple feasibility reports). 

37. To the extent “feasibility” must be established prior to plan approval, it 

means only that the Rehabilitator has not abused her discretion in concluding that 

the proposed rehabilitation would not “substantially increase the risk of loss to 

creditors, policy and certificate holders, or the public,” or that the proposed 

rehabilitation “would be futile”—i.e., would “serve no useful purpose.”  See 40 Pa. 

Cons. Stat. § 221.18 (standards for petition for liquidation); Penn Treaty, 63 A.3d at 

447 (defining futility required to succeed on petition for liquidation).   

38. The Court concludes that the Plan is a feasible means of achieving 

legitimate rehabilitation objections. 

39. The Court concludes that the Plan is fair and equitable. 

40. No party has offered any authority contravening the Rehabilitator’s 

contention that reducing SHIP’s deficit or Funding Gap is a proper objective of the 
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rehabilitation plan even if there is no assurance that the Plan will completely 

eliminate the deficit or Funding Gap.  See also Mutual Fire II, 614 A.2d at 1094 

(“The rehabilitation, in order to be legitimate, does not have to restore the company 

to its exact original condition.”). 

41. The Court agrees with the Rehabilitator’s contention that offering 

policyholders meaningful choices to modify their long-term care insurance policies 

is a proper objective of the rehabilitation plan.  (See Findings of Fact ¶¶ 54, 87 (citing 

Tr. 99:22-107:19 (Cantilo Testimony on plan options); 113:2-124:11 (same).) 

42. No party has offered any authority contravening the Rehabilitator’s 

contention that offering policyholders meaningful choices to modify their long-term 

care insurance policies is a proper objective of the rehabilitation plan.  See also 

Mutual Fire II (Rehabilitation plan should meet “‘legislatively stated purpose (of) 

‘the protection of the interest of insureds, creditors and the public generally....’ and 

the ‘equitable apportionment of any unavoidable loss’ through inter alia, ‘improved 

methods for rehabilitating insurers....’ Section 501 of the Act, 40 P.S. § 221.1.’”) 

(quoting Grode v. Mut. Fire, Marine & Inland Ins. Co., 572 A.2d 798 (Pa. Commw. 

Ct. 1990));  Penn Treaty, 63 A.3d at 460 (unlike in liquidation, policyholders benefit 

in rehabilitation because they “have a voice” and may be offered choices with respect 

to the policy options available).   

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000262&cite=PS40S221.1&originatingDoc=I2f3f4bd1350b11d98b61a35269fc5f88&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)
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43. The Court concludes that the Rehabilitator did not abuse her discretion 

in finding that the Proposed Rehabilitation Plan is on the whole materially better for 

policyholders than liquidation.  See Penn Treaty, 63 A.3d at 460 (unlike in 

liquidation, policyholders benefit in rehabilitation because they “have a voice” and 

may be offered choices with respect to the policy options available).   

44. The Court concludes that the Rehabilitator did not abuse her discretion 

in proposing that the Rehabilitation Plan retains flexibility as to the details of Phase 

Two of the rehabilitation.  See also Mutual Fire II, 614 A.2d at 1094 (rehabilitation 

benefits include “flexibility.”) 

C. Rate Approvals 

45. The Court concludes that the Rehabilitator has not abused her discretion 

in proposing a rehabilitation plan under which she would set the premium rates for 

long-term care insurance policies issued in other states. Cf. Underwriters Nat’l 

Assurance Co. v. N. Carolina Life &  Accident & Health Ins. Guar. Ass’n, 455 U.S. 

691, 696-697 (1982) (Supreme Court observing that, to further the goals of 

rehabilitation, “the [r]ehabilitator proposed that the [r]ehabilitation [c]ourt reform the 

[Indiana insurer’s] policies to require increased premiums and reduced benefits[, 

which the rehabilitation court ultimately did].”) 

46. The Court concludes that the Intervening Regulators have offered no 

authority for the proposition that only they can modify the premium rates charged 
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for long-term care insurance policies issued in their states, thus waiving any 

objection to those modifications, even if the Intervening Regulators could establish 

an interest allowing them to object to those modifications. 

47. The Court concludes that the Intervening Regulators have not argued 

or offered authority for the proposition that the Rehabilitator cannot modify policies 

in rehabilitation—but even if they had, the Court would conclude that the 

Intervening Regulators were wrong on that point.  See, e.g., Penn Treaty, 63 A.3d at 

450 (noting that “modification to policy designs” are “authorized in a formal 

rehabilitation”); see also Legion, 831 A.2d at 1241–42 (“Article V authorizes 

reformation . . . [of contracts through a rehabilitation plan] . . . .”); Grode, 572 A.2d 

at 805 (“The Act and caselaw implicitly recognize that contractual terms are not 

sacrosanct when an insurance company is insolvent.”). 

48. The Court finds that even if any other state could suffer any harm 

because under the Plan the Rehabilitator would set the premium rates for long-term 

care insurance policies issued in other states, such harm is cured entirely by the opt-

out provisions of the Plan’s issue-state rate approval section under which regulators 

in other states retain the ability to approve, modify, or reject the Rehabilitator’s 

proposed premium rate increases.  (See Findings of Facts ¶¶ 84, 85.) 

49. The Court finds that the scenario occurring here, in which varying rate 

approvals across the states means that premiums paid on some policies are 
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“subsidizing underpriced policies,” creates rate inequities which are “unfair to all 

policyholders.”  Penn Treaty, 63 A.3d at 460. 

50. The Court finds that modifying the policies to remove such unfair 

subsidies is, standing alone, a legitimate goal of a rehabilitation.  See Penn Treaty, 

63 A.3d at 460 (observing benefit from restructuring “even if, ultimately, a 

rehabilitation fails”). 

51. The Court finds that, in a rehabilitation, other state insurance regulators 

cannot lawfully require policyholders whose policies were issued in Pennsylvania 

or other states to subsidize policyholders whose policies were issued in their states. 

52. This Court finds that it has exclusive in rem jurisdiction over SHIP 

pursuant to the statutory scheme for the rehabilitation and liquidation of insolvent 

insurers. 

53. This Court finds that the rate approval process proposed by the 

Rehabilitator qualifies for recognition in every state once approved by this Court, 

giving it preclusive effect nationwide.  See, e.g., Matsushita Elec. Indus. Co. v. 

Epstein, 516 U.S. 367, 373 (1996); Kremer v. Chem. Constr. Corp., 456 U.S. 461, 

485 (1982).   

54. Although not necessary for approval of the Plan, the Court also finds 

that the Plan comports with the requirements of the Full Faith and Credit Clause of 

the United States Constitution, which does not require Pennsylvania to substitute the 
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law of other states for its own, and thus also comports with any relevant principles 

of comity.  See U.S. CONST. ART. IV, § 1; Franchise Tax Bd. v. Hyatt, 538 U.S. 488, 

496 (2003); Ferrelli v. Commonwealth, 783 A.2d 891, 894 (Pa. Commw. Ct. 2001) 

(“‘[T]he Full Faith and Credit Clause does not require a state to subordinate public 

policy within its borders to the laws of another state . . . .’” (citation omitted)). 

D. The Proposed Plan Satisfies Any Required Constitutional Comparison 
to Liquidation. 

55. In Neblett v. Carpenter, the Supreme Court of the United States held that 

from a constitutional perspective, in rehabilitation, an insurer’s policyholders are 

entitled to no less favorable treatment “as that which would result from the sale 

of the assets and pro-rata distribution in solution of all resulting claims for the 

breach of outstanding policies.” Neblett v. Carpenter, 305 U.S. 297, 305 (1938).   

56. In other words, policyholders must be no worse off in rehabilitation 

than in liquidation.  If the insurer’s policyholders are receiving the same or better 

treatment than what they would have received in liquidation, they are unable to 

establish any injury or resulting harm from a rehabilitation plan as a matter of law.  

Carpenter, 305 U.S. at 305; see also Penn Treaty, 63 A.3d at 452-53. 

57. Carpenter did not announce any mechanical or mathematical test for 

constitutional compliance. 

58. Indeed, as this Court has previously held, Carpenter “did not establish 

the broad principle that a rehabilitation plan is per se invalid unless every 
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policyholder will fare as well in rehabilitation as in liquidation.”  Penn Treaty, 63 

A.3d at 453. 

59. There is no specific test prescribed by Pennsylvania law for whether a 

Rehabilitation Plan satisfies the requirements announced by the Supreme Court in 

Carpenter or otherwise satisfies constitutional requirements.  Cf. Penn Treaty, 63 

A.3d at 452-53 (“There is no statutory provision or case law precedent that requires 

this Court to grant a liquidation petition unless it can be established that every single 

policyholder will fare at least as well in rehabilitation as in liquidation.”). 

60. Moreover, this Court must consider that the Pennsylvania statutes grant 

greater discretion in rehabilitation than in liquidation:  “The lack of express direction 

governing rehabilitations where it is otherwise given in liquidation proceedings 

compels the conclusion that the Insurance Commissioner, as Rehabilitator, is given 

broader discretion to structure a rehabilitation plan than is given to her as statutory 

liquidator.”  Grode v. Mut. Fire, Marine & Inland Ins. Co., 572 A.2d 798, 804-05 

(Pa. Commw. Ct. 1990). 

61. These principles of broad discretion and authority are incorporated into 

SHIP’s policies, all of which made their way through regulatory approval across the 

country.  See Clairton City Sch. Dist. v. Mary, 541 A.2d 849, 851 (Pa. Commw. Ct. 

1988) (“Insurance contracts are presumed to have been made with reference to 

substantive law, including applicable statutes in force, and such laws enter into and 
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form a part of the contractual obligation as if actually incorporated into the contract.” 

(citing First Nat’l Bank of Pennsylvania v.  Flanagan, 515 Pa. 263 (1987) and Neel 

v. Williams, 45 A.2d 375 (Pa. Super. Ct. 1946)). 

62. The Court concludes that, with respect to the rehabilitation of SHIP and 

the long-term care insurance policies at issue, the Rehabilitator designed a Plan that 

satisfies the requirements of Carpenter by offering policyholders meaningful 

choices that include at least one option to retain as much long-term care coverage as 

they would have in liquidation, and in some cases more.  (See Findings of Fact ¶ 86 

(citing Tr. 184:12-15 (Cantilo Testimony); 186:17-21; Ex. RP-47 (100% of 

policyholders can purchase policy with maximum policy value that matches current 

policy, thus matching or exceeding liquidation maximum policy value); Ex. 56, 

Cantilo Slides at 109, 110.) 

63. The Court finds that no authority has been offered for the proposition 

that compliance with the requirements announced in Carpenter should be 

determined solely by comparing the net present value (i.e., the present value of future 

benefits less present value of future premiums) of the potential results of 

rehabilitation to the potential results in liquidation. 

64. Thus, the Court finds that the evidence adduced by the Rehabilitator 

establishes that the Plan reasonably meets the requirements announced by the 
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Supreme Court in Neblett v. Carpenter, 305 U.S. 297, 305 (1938) and any related 

constitutional requirements under Pennsylvania law. 

E. Other Conclusions of Law 

65. The Court finds that it properly entered a directed verdict against the 

Intervening Regulators for the reasons argued by counsel for the Rehabilitator.  (See 

Tr. 981:4-995:21 (Rehabilitator’s application for directed verdict and argument on 

that application by counsel for the Rehabilitator and the Intervening Regulators); Tr. 

995:22-996:1 (Court granting application for directed verdict).) 

66. To the extent not addressed herein, the Court has considered the 

arguments of the Intervening Regulators and concluded that they did not offer any 

evidence of an abuse of discretion by the Rehabilitator such that the Plan should be 

disapproved or modified before approval. 

67. The Court has further concluded that the Intervening Regulators have 

not established any interest such that they should remain involved in the 

implementation of the Plan, and they are hereby dismissed from these proceedings 

as an intervenor, without prejudice to their right to later seek intervention by 

establishing an interest under Pa. R.A.P. 3775.  
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F. Conclusion 

68. Thus, for the reasons set forth herein, and with any modifications 

ordered by this Court, the Second Amended Plan is approved, and the Rehabilitator 

may immediately begin to implement that Plan. 

III. 
REHABILITATOR’S SUPPLEMENTAL BRIEFING 

A. The Plan Should Be Approved. 

In support of her request that this Court approve the Plan, the Rehabilitator 

relies primarily on her Conclusions of Law to address the legal questions at issue.  

To the extent necessary, the Rehabilitator hereby incorporates her Pre-Hearing 

Memorandum submitted on April 5, 2021; her Pre-Hearing Rebuttal Memorandum 

submitted on April 19, 2021; and her Pre-Hearing Supplemental Filing submitted on 

May 3, 2021.  The Rehabilitator further incorporates her response to Application for 

Reconsideration filed by Maine, Massachusetts, and Washington as though fully set 

forth herein. 

The Rehabilitator will address the contentions of the parties in her responsive 

Post-Hearing memoranda to be submitted on June 28, 2021.1 

 
 

                                                 
1 The Rehabilitator’s Findings of Fact and Conclusions of Law are proposed subject to this Court’s 
Order dated June 11, 2021, continuing the time to submit post-hearing filings on Section VI.N of 
the Plan, and further subject to any other Order of this Court with regard to Section VI.N of the 
Plan, including but not limited to approval of any settlement agreement with the Intervening 
Agents and Brokers. 
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APPENDIX A: EXHIBITS ADMITTED AT SHIP HEARING 

Rehabilitator’s Exhibits 

RP-1 Actuarial Assumption Summary 2021-01-11 

RP-2 Actuarial Assumption Summary 2021-01-22 

RP-3 Additional Information about SHIP and the Rehabilitation Plan 

RP-4 Amended SHIP Rehabilitation Plan filed 2021-10-21 

RP-5 Cash Flow Projections 

RP-6 Comparison of Rehabilitation to Liquidation 

RP-7 Comparison of Rehabilitation to Liquidation Summary 

RP-8 Curricula Vitae for Oliver Wyman Actuaries 

RP-9 Curriculum Vitae for Special Deputy Rehabilitator Patrick Cantilo 

RP-10 Exemplar Agency and Assignment Documents 

RP-11 Financials - Q3 2020 

RP-12 Financials YTD December 2020 

RP-13 General Expenses Analysis 

RP-14 Illustrative Policyholder Guidance Page 

RP-15 Issue-State Rate Approval 

RP-16 Oliver Wyman Actuarial Report dated 2021-01-26 

RP-17 Oliver Wyman Assumption Report dated 2021-01-26 

RP-18 Phase I Rehabilitation Plan Cumulative Excess Benefits Analysis dated 2021-03-24

RP-19 Phase I Rehabilitation Plan Funding Gap Exhibits (as of 6/30/2020) dated 2021-03-
02 

RP-20 Phase I Rehabilitation Plan Funding Gap Exhibits (as of 6/30/2020) dated 2021-04-
02 
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RP-21 Phase I Rehabilitation Plan Results as of 6/30/2020 

RP-22 Policy Information as of December 31, 2020 

RP-23 Probability Weighted Scenario Results 

RP-24 Proforma Adjusted for Removal of Reinsurance Assumed Business 

RP-25 Q2 2020 Liability Cash Flow and Gross Premium Reserves Projections 

RP-26 Q4 2020 Gross Premium Reserve Results and Analytics

RP-27 Rate Filing History 

RP-28 Rate Increase History 

RP-29 Seriatim File with Covered Liabilities and Premium Information 

RP-30 Seriatim Phase I Option Results 

RP-31 SHIP Annual Report 2021 

RP-32 SHIP Date Site Table of Contents 

RP-33 SHIP Policy and Product Overview 

RP-34 SHIP Rehabilitation Election Response Audit Process 

RP-35 SHIP Reinsurance as of October 1, 2020 

RP-36 SHIP Summary of Balance Sheet Changes 

RP-37 Standard Claim File 

RP-38 Standard Files Data Layout 

RP-39 Standard Policy File 

RP-40 Treasury Bond Historical Rates 

RP-41 [EXHIBIT INTENTIONALLY OMITTED] 

RP-42 [EXHIBIT INTENTIONALLY OMITTED] 

RP-43 Policies with equal/greater [PV benefits] - [PV premium] under the Rehabilitation 
Plan (Phase I) relative to Liquidation 
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RP-44 Policies with equal/greater [PV benefits]/[premium] under the Rehabilitation Plan 
(Phase I) relative to Liquidation 

RP-45 Policies with equal/greater [MPV]/[premium] under the Rehabilitation Plan (Phase 
I) relative to Liquidation 

RP-46 Policies with equal/greater [MPV] - [PV premium] under the Rehabilitation Plan 
(Phase I) relative to Liquidation 

RP-47 Policies with equal/greater MPV under the Rehabilitation Plan (Phase I) relative to 
Liquidation 

RP-48 Additional Policyholder Guidance and Analysis (Basic Policy or Enhanced RPU) 

RP-49 Additional Policyholder Guidance and Analysis (Basic Policy) 

RP-50 Comparison of Rate Increase to Annual Premium and Annual Premium Including 
Unapproved Rate Increases 

RP-51 Rate Filing History Table 

RP-52 History of Actuarial Assumptions 

RP-53 Rate Filing History Table and Spreadsheet 

RP-54 Actuarial Memorandum December 31, 2011 

RP-55 Second Amended Plan 

RP-56 Slides Presented During Cantilo Testimony 

Health Insurers’ Exhibits 

H-1 Exemplar SHIP Long-Term Care Policies 

NOLGHA’s Exhibits 
N-1 NOLGHA Suggestions Overview Document 
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James Lapinski’s Exhibits 
Policyholder-1 Society of Actuaries Study Excerpt  

Policyholder-2 Fairfax County, The Golden Gazette, Article Excerpt 

Policyholder-3 The Long-Term Care COVID Tracker 

Policyholder-4 Senior Health Insurance Company and Rehabilitation Balance Sheet 

Policyholder-5 Funding Gap Document 

Policyholder-6 Document Concerning Page 86 of October Plan 

Policyholder-7 Penn Treaty Jurisdictional Statement in Support of Notice of Appeal 

Intervening Regulators’ Exhibits 

SIR-1 Oliver Wyman 11/20/20 Phase I Rehabilitation Plan Results as of 6/30/2020 
with a Summary of Rehabilitation Plan Results (Phase I) (RP-21) 

SIR-2 Excerpt of Oliver Wyman 1/26/21 Actuarial Report (RP-16 excerpt) 

SIR-3 Oliver Wyman 3/2/21 Phase I Rehabilitation Plan Funding Gap Exhibits as 
of 6/30/2020 with Phase I Funding Gap Reduction by Plan Option and 
Phase One Funding Gap Reduction by Election Rate Scenario (RP-19) 

SIR-4 SHIP 12/31/20 Income Statement and Balance Sheet (RP-12) 

SIR-5-1 Impacts of Liquidation on Policyholders and Guaranty Associations 

SIR-5-2 Policyholder Comparison for Each Phase One Option versus Liquidation 

SIR-5-3 Effect of Phase One Scenarios on Funding Gap 

SIR-5-4 Best Interest Scenario Calculation 

SIR-5-5 Rehabilitation versus Liquidation Calculations Reflecting “Best Interest” 
Scenario in Phase Two Premium Increases 

SIR-5-6 Rehabilitator’s Calculation of Plan Benefits (Option 2) versus 
Rehabilitator’s Calculation of Guaranty Association Benefits 

SIR-6 3/12/21 Letter from Eric A. Smith to Michael J. Broadbent 

SIR-7 3/30/21 Letter from Michael J. Broadbent to J. David Leslie and Eric Smith 
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https://www.shipltc.com/court-documents. 

/s/Michael J. Broadbent 


	Memorandum of Law Filed (2).pdf
	I.  Rehabilitator’s Proposed Findings of Fact
	A. Preliminary Matters
	1. On January 29, 2020, this Court entered an Order of Rehabilitation granting the Insurance Commissioner’s Petition for Rehabilitation and placing Senior Health Insurance Company of Pennsylvania (“SHIP”) in rehabilitation on the ground that rehabilit...
	2. The Court entered the SHIP Rehabilitation Order upon the application of the Insurance Commissioner seeking to place SHIP in rehabilitation.  (Id.)
	3. In the SHIP Rehabilitation Order, this Court appointed Insurance Commissioner Jessica K. Altman and her successors in office as Rehabilitator of SHIP, “invested with the full powers and authority of a rehabilitator as set forth in Section 516 of Th...
	4. This Court thus ordered the Rehabilitator to “rehabilitate the business of SHIP; to take possession of the assets of SHIP and to administer the SHIP estate in accordance with the orders of the Court.”  (SHIP Rehabilitation Order at  3.)
	5. In pursuit of these goals, the Rehabilitator appointed Patrick H. Cantilo, an expert in the rehabilitation of long-term care insurers, as Special Deputy Rehabilitator.  (Tr. 21:4-7.)
	6. Among other directives, the Court ordered the Rehabilitator to “prepare a plan of rehabilitation” for SHIP.  (SHIP Rehabilitation Order at  7.)
	7. The Rehabilitator proceeded to prepare a Plan of Rehabilitation, an Amended Plan of Rehabilitation, and a Second Amended Plan of Rehabilitation, which were filed on April 22, 2020; October 21, 2020; and May 3, 2021, respectively.
	8. The Court established a procedure pursuant to which the Rehabilitator provided adequate notice of these proceedings to all interested parties.  (See Case Management Order of June 12, 2020.)
	9. Pursuant to that procedure, the Rehabilitator provided all interested parties with adequate notice of the rehabilitation proceedings, the filings made therein, and the orders entered by this Court.  (See Ex. RP-31, Annual Report at 1 (describing no...
	10. The Court conducted a hearing on the Second Amended Plan of Rehabilitation (“Second Amended Plan”) on May 15, 2021, through May 21, 2021 (the “Plan Hearing”).
	11. The Court ordered that all parties who wished to participate in the hearing were required to appear in person and attend the proceedings in the Commonwealth Court.
	12. Like all Commonwealth Court proceedings, the Plan Hearing was “open to any member of the public” and in fact was attended by “counsel from all over the country.”  (Tr. 952:16-24.)
	13. In addition to the Rehabilitator, the following intervenors participated in the Plan Hearing:
	a) State Insurance Regulators of Maine, Massachusetts, and Washington (the “Intervening Regulators”);
	b) National Organization of Life and Health Guaranty Associations (“NOLGHA”);
	c) ACSIA Long Term Care, Inc.; Global Commission Funding LLC; LifeCare Health Insurance Plans, Inc.; Senior Commission Funding LLC; Senior Health Care Insurance Services, Ltd., LLP; and United Insurance Group Agency, Inc. (the “Intervening Agents and ...
	d) Anthem, Inc.; Health Care Service Corporation; Horizon Health Care Services, Inc. d/b/a Horizon Blue Cross Blue Shield of New Jersey; and UnitedHealthcare Insurance Company (the “Intervening Health Insurers”); and
	e) James Lapinski, a policyholder and agent.

	14. During the Plan Hearing, the participating parties presented the following evidence:
	a) The Rehabilitator
	(1) Exhibits offered as Exhibit RP-1 through RP-56 and identified in Appendix A hereto.  (See Tr. 214:12-Tr. 226:13 (introduction, identification, and admission of RP-1 through RP-56).)
	(2) The oral testimony of Special Deputy Rehabilitator Patrick H. Cantilo (“Cantilo Testimony”), who was offered and admitted without objection from any other parties as a fact witness and as an expert in insurer insolvency matters, specifically as to...
	(3) The oral testimony of an actuarial consultant to the Pennsylvania Insurance Department and the Rehabilitator, Marc Lambright (“Lambright Testimony”), testifying as a fact witness.  (See Tr. 353:21-25 (offer of Marc Lambright).)
	(4) The oral testimony of an actuarial consultant to the Rehabilitator, Vince Bodnar (“Bodnar Testimony”), who was offered and admitted without objection from any other parties as a fact witness, as an actuarial expert, and as an expert on long-term c...
	(5) Cross-examination.

	b) The Intervening Regulators
	(1) Exhibits offered as SIR-1 through SIR 7 and identified in Appendix A hereto.  (See Tr. 550:7-553:8 (introduction, identification, and admission of Exhibits SIR-1 through SIR-7).)
	(2) The oral testimony of Frank Edwards, a fact witness (“Edwards Testimony”).  (See Tr. 549:23-25 (offer of Frank Edwards); Tr. 541:5-12 (counsel affirming that Edwards was presented as a fact witness, not an expert).)
	(3) Cross-examination.

	c) NOLGHA
	(1) Exhibit N-1 identified in Appendix A hereto.  (See Tr. 627:628:7 (introduction, identification, and admission of Exhibit N-1).)
	(2) The oral testimony of Peter Gallanis, a fact witness (“Gallanis Testimony”).  (See Tr. 598:22-24 (offer of Peter Gallanis); see also Tr. 739:7-9 and 752:2-4 (Gallanis Testimony affirming that he is not an expert).)
	(3) The oral testimony of Matthew Morton, a fact witness (“Morton Testimony”).  (See Tr. 794:16-28 (offer of Matthew Morton).)
	(4) Cross-examination.

	d) The Intervening Agents and Brokers
	(1) The oral testimony of Daniel Schmedlen, a fact witness (“Schmedlen Testimony”).  (See Tr. 838:7-12 (offer of Daniel Schmedlen).)
	(2) Cross-examination.

	e) The Intervening Health Insurers
	(1) Exhibit H-1 identified in Appendix A hereto.  (See Tr. 329:2-330:21 (introduction, identification, and admission of Exhibit H-1).)
	(2) Cross-examination.

	f) James Lapinski
	(1) Exhibits offered as Policyholder-1 through Policyholder-7 and identified in Appendix A hereto.  (See Tr. 903:8-905:20 (introduction, identification, and admission of Exhibits Policyholder-1 through Policyholder-3); 913:5-914:6 (introduction, ident...
	(2) The oral testimony of James Lapinski, a fact witness, in the form of prepared statements (“Lapinski Testimony”).  (See Tr. 892:20 (offer of first statement); 962:11 (offer of second statement).)
	(3) The oral testimony of Rosemarie Knight, a fact witness, in the form of prepared statements (“Knight Testimony”).  (See Tr. 932:2-4 (offer of first statement); 969:1 (offer of second statement).)
	(4) Cross-examination.


	15. The parties also were provided an opportunity to address any relevant legal issues in Pre-Hearing Submissions and Post-Hearing Submissions as ordered by the Court.  (See 2/25/21 Scheduling Order (Pre-Hearing Submissions) and 5/24/21 Scheduling Ord...
	16. Based on the record evidence adduced at the Plan Hearing, the Court makes the following Findings of Fact in support of its approval of the Second Amended Plan of Rehabilitation.

	B. Background:  SHIP and its Current Business in Force
	17. The Rehabilitator and her team considered SHIP’s history and the scope of its current business in force in designing the Second Amended Plan.  (See generally Tr. 29:16-30 (Cantilo Testimony); Ex. RP-56, Second Amended Plan at 81-83; Ex. RP-56, Sli...
	18. SHIP commenced business in 1887 as the Home Beneficial Society; over the course of existence, it included the American Travelers Insurance Company and Conseco Senior Health Insurance Company.  (See Tr. 21:13-21 (Cantilo Testimony); Ex. RP-55, Seco...
	19. SHIP began writing long-term care insurance policies in the late 1970s and continued doing so until 2003, when it ceased writing new business and entered runoff.  (See Tr. 21:22-22:2 (Cantilo Testimony); Ex. RP-55, Second Amended Plan at 82; Ex. R...
	20. SHIP and its predecessors sold approximately 645,000 LTCI polices over many decades; now, fewer than 40,000 LTCI policies remain in force.  (Ex. RP-33, SHIP Policy and Product Overview; Ex. RP-55, Second Amended Plan at 82; Ex. RP-56, Cantilo Slid...
	21. SHIP’s long-term care insurance (“LTCI”) policies cover long-term care services, including confinement to nursing facilities and assisted living facilities, as well as home health care and adult day care for individuals who meet specified requirem...
	22. In October 2008, the entity now known as SHIP was transferred by its then-owner Conseco to the newly formed, nonprofit, Senior Health Care Oversight Trust.  (Tr. 22:2-16 (Cantilo Testimony); Ex. RP-55, Second Amended Plan at 81-82; Ex. RP-56, Cant...
	23. As of the Plan Hearing, SHIP had approximately 85,000 policies in force.  (Tr. 28:19-24.)  Of those policies:
	a) Approximately 45,000 polices are in force which are not LTCI policies and are not material to the Second Amended Plan or the proposed rehabilitation of SHIP; those policies do not consume SHIP resources, either because they are reinsured or because...
	b) Approximately 40,000 policies—specifically, 39,143 policies as of May 17, 2021, with the total number of policies continuing to decrease daily—are in-force LTCI policies which are fully the liability of SHIP and which are the subject of the Second ...

	24. The states which issued the greatest number of LTCI policies in force with SHIP are:
	a) Texas with 4,960 policies;
	b) Florida with 4,040 policies;
	c) Pennsylvania with 3,962 policies;
	d) California with 3,183 policies; and
	e) Illinois with 1,753 policies.
	(Exhibit RP-22, Policy Information as of December 31, 2020; Exhibit RP-56, Cantilo Slides at 12.)

	25. None of those states intervened in these proceedings.
	26. The average age of SHIP’s LTCI policyholders is 86, and those on claim average 89 years of age. (Tr. 31:23-25 (Cantilo Testimony); Ex. RP-56, Cantilo Slides at 83.)
	27. Only 53% of the remaining LTCI policyholders are paying premium. (Tr. 30:5-15 (Cantilo Testimony); Ex. RP-33, SHIP Policy and Product Overview; Ex. RP-56, Cantilo Slides at 14.)
	28. The remaining 47% of LTCI policyholders either:
	a) are on premium waiver, which means that under certain circumstances a policyholder continues to receive his or her full coverage while not paying premiums for a given period of time or for the remainder of the policyholders’ lifetime; or
	b) have previously taken a non-forfeiture option, which allows the policyholder to discontinue paying premiums while still receiving coverage equal to the premiums paid to the company by that policyholder less claims paid out by the company to that po...
	(Tr. 30:5-33:2 (Cantilo Testimony); Ex. RP-33, SHIP Policy and Product Overview; Ex. RP-56, Cantilo Slides at 14.)

	29. About 13 % of SHIP’s LTC policyholders are on claim, and the trend line indicates that the number could rise in time to 33% of all policyholders. (Tr. 43:12-21; (Cantilo Testimony); Ex. RP-33, SHIP Policy and Product Overview; Ex. RP-56, Cantilo S...
	30. While the COVID-19 Pandemic has had some effects on SHIP’s operations and liabilities, in the aggregate those effects are not material either to SHIP’s financial condition or whether the proposed Plan should be approved.  (Tr. 24:13-27:2 (Cantilo ...
	31. For these reasons and others addressed by the Rehabilitator during the Plan Hearing, it is clear that the volume of claims is now outpacing premiums collected by SHIP. (Tr. 41:19-43:11 (Cantilo Testimony); Ex. RP-33, SHIP Product and Policy Overvi...
	32. As a result, the Rehabilitator’s team has concluded based on a thorough analysis of the available evidence that SHIP would expect to pay another $ 3 billion in claims and collect $300 million in premiums in the absence of a rehabilitation plan. (T...

	C. SHIP’s Financial Condition
	33. The Rehabilitator and her team considered SHIP’s financial condition in designing the Second Amended Plan.  (See generally Tr. 43:22 (Cantilo Testimony); Ex. RP-5, Cash Flow Projections; Ex. RP-11, Financials - Q3 2020; Ex. RP-12, Financials YTD D...
	34. SHIP has approximately $1.4 billion in assets and $2.6 billion in present value of liabilities, producing a current deficit of around $1.2 billion. (Tr. 44:24-46:10 (Cantilo Testimony); Ex. RP-31, SHIP Annual Report; Ex. RP-55, Second Amended Plan...
	35. The major causes of SHIP’s insolvency were erroneous actuarial assumptions, investment problems, operating costs, and inability to raise rates, all occurring over a long period of time following the transfer of control occurring in 2008.  (Tr. 46:...
	36. Among the most significant adverse changes in SHIP’s financial condition occurred in 2018 and 2019:
	a) In 2018, SHIP recognized a $374 million premium deficiency reserve, an additional $44 million in claims liabilities, and $176 million in losses from the so-called Beechwood transaction, largely accounting for the drop to a nearly half-billion-dolla...
	b) In 2019, revised actuarial assumptions added another $400 million to the deficit. (Tr. 67:1-22 (Cantilo Testimony); Ex. RP-56, Cantilo Slides at 55.)

	37. The Pennsylvania Insurance Department sought to understand—and potentially prevent—this worsening condition, and in some cases successfully addressed certain problems faced by SHIP, but eventually SHIP’s financial condition required SHIP to be pla...

	D. Discriminatory Premium Rates and Their Impact on SHIP and Its Policyholders
	38. The Rehabilitator and her team considered and analyzed in close detail SHIP’s premium rates and the history of rate increases, concluding that one of the most significant causes of SHIP’s poor financial condition is a discriminatory premium rate s...
	39. For many years prior to being placed in rehabilitation, SHIP was unsuccessful in getting approval for all of the requested rate increases even after it realized that its premium rates were too low, with wide differences among the states in terms o...
	40. As a result, policyholders whose policies were issued in states that approve rate increase requests end up subsidizing policyholders whose policies were issued in states that approve comparatively fewer rate increases. (Tr. 59:20-65:3 (Cantilo Tes...
	41. Thus, as the Rehabilitator’s evidence showed, SHIP’s long-term care insurance premium rate structure has become unfairly discriminatory and inequitable in that similarly-situated policyholders with substantially similar coverage pay substantially ...
	42. The Rehabilitator’s evidence established that this unfairly discriminatory premium rate structure is due at least in part to different states having approved different levels of rate increases in response to SHIP’s rate increase applications. (Tr....
	43. The Proposed Rehabilitation Plan is designed to remedy this unfairly discriminatory premium rate structure prospectively and put policyholders on a level playing field, as explained in the Second Amended Plan. (Tr. 171:16-173:3 (Cantilo Testimony)...
	44. No party offered any factual evidence contravening the Rehabilitator’s evidence supporting the existence and causes of the unfairly discriminatory premium rate structure or its impact on the financial condition of SHIP.
	45. No party offered any expert testimony contravening the Rehabilitator’s expert testimony supporting the existence and causes of the unfairly discriminatory premium rate structure or its impact on the financial condition of SHIP.
	46. No party offered any factual or expert testimony contravening or undermining the Rehabilitator’s conclusion that the Plan does and should correct these inequitable and discriminatory rate structures.
	47. No party offered any factual or expert testimony suggesting that policyholders have a right to pay insufficient premiums or have a right to subsidies from other policies—or, as was described at the hearing, the right to “Cadillac policies at VW ra...
	48. The Rehabilitator has offered expert and factual testimony supporting the proposition that the If Knew Premium contemplated by the Plan would comply with the statutory and regulatory requirements of Maine, Massachusetts and Washington. (Tr. 334:2-...
	49. The Intervening Regulators have not offered any evidence contravening the Rehabilitator’s contention that the If Knew Premium contemplated by the Plan would comply with the statutory and regulatory requirements of Maine, Massachusetts and Washington.

	E. Plan Preparation and the Rehabilitator’s Analyses
	50. In preparing her proposed plan to rehabilitate SHIP, the Rehabilitator relied on the combined expertise and input of an extensive team, including, but not limited to:
	a) Special Deputy Rehabilitator Patrick H. Cantilo, an expert in the rehabilitation of long-term care insurers and in insolvency matters generally (Tr. 21:1-7 (Cantilo Testimony); 395:11-396:2 (Bodnar Testimony));
	b) actuarial experts including Vince Bodnar and other actuarial analysts at Oliver Wyman (Tr. 20:13-25 (Cantilo Testimony); 395:11-396:2 (Bodnar Testimony));
	c) Robert L. Robinson, who was appointed as Chief Rehabilitation Officer of SHIP and who served as Chief Rehabilitation Officer and Chief Liquidation Officer for the entities involved in the Penn Treaty matters (Tr. 52:5-53:11 (Cantilo Testimony); 395...
	d) Experienced Pennsylvania Insurance Department legal counsel and staff (Tr. 76:13-24 (Cantilo Testimony); 395:11-396:2 (Bodnar Testimony)) as well as outside counsel; and
	e) SHIP technical staff. (Tr. 113:18 (Cantilo Testimony).)

	51. In preparing her proposed plan to rehabilitate SHIP, the Rehabilitator also sought and considered the input of various potentially-interested stakeholders, both before filing the Petition for Rehabilitation and during these rehabilitation proceedi...
	a) The state insurance regulators of other states and attorneys and staff at the National Association of Insurance Commissioners (Tr. 143:21-145:17 (Cantilo Testimony)); and
	b) Interested parties who submitted formal comments, as well as interested parties who submitted informal comments—including numerous policyholders supportive of the Plan—both through the process established in this Court and through other channels. (...

	52. In preparing her proposed plan to rehabilitate SHIP, the Rehabilitator’s team prepared extensive and significant analyses of SHIP, its policyholders, the long-term care markets, and other matters relevant to SHIP’s condition and its prospects for ...
	53. During these proceedings, the Rehabilitator made key data and information available to the parties and to non-party state regulators through a data site.  (Ex. RP-32, SHIP Data Site Table of Contents.)
	54. The data presented on that site included, among others:
	a) Actuarial files relating to assumptions and analyses (Tr. 148:6 (Cantilo Testimony); see, e.g., Ex. RP-1 and RP-2 (actuarial assumption summaries); Ex. RP-16 and RP-17 (actuarial and assumption reports); Ex. RP-52, History of Actuarial Assumptions);
	b) A seriatim actuarial file for every policy at issue (Tr. 148:6-10 (Cantilo Testimony); Ex. RP-29, Seriatim File with Covered Liabilities and Premium Information); and
	c) Tailored reports related to the plan (Tr. 148:11-19; see, e.g., Ex. RP-30, Seriatim Phase I Option Results).

	55. In addition to the SHIP Data Site, the parties were given an opportunity to request information from the Rehabilitator and were directed by this Court to bring any concerns to the Court if some or all of the requested information was not received;...

	F. Plan Philosophy
	56. The Rehabilitator adopted core principles to guide the development and implementation of any plan to rehabilitate SHIP.  (Ex. 55, Second Amended Plan at 102; see also Ex. RP-56, Cantilo Slides at 117 (“Rationale for the Plan”).)
	57. The Plan offers policyholders meaningful choices that would not be available in liquidation. (Tr. 99:22-107:19 (Cantilo Testimony on plan options); 113:2-124:11 (same).)
	58. The Plan seeks to solve rate inequities and eliminate premium subsidization through a variety of means, including, but not limited to, the use of an If Knew premium calculation decided on a seriatim basis and a differential premium for policies on...
	59. The Plan seeks to substantially reduce or eliminate the funding deficit and to be flexible in doing so.  (Tr. 90:22-91:17 (Cantilo Testimony); 98:5-99:21 (Cantilo Testimony); Ex. RP-20, Phase I Rehabilitation Plan Funding Gap Exhibits; Ex. RP-21, ...
	60. The Plan is designed to satisfy any necessary tests for comparing the Plan to liquidation.  (Tr. 180:11-185:12 (Cantilo Testimony).)

	G. The Plan’s Approach to Policy Modifications in the Form of Premium Rate Increases and Benefit Reductions.
	61. As noted, the Rehabilitator and her team considered and analyzed the ways in which the Plan could offer policyholders meaningful choices that would not be available in liquidation. (Tr. 99:22-107:19 (Cantilo Testimony on plan options); 113:2-124:1...
	62. The Rehabilitator and her team developed a model for creating policyholder options that prioritized the benefits to which policyholders assign the most value, relying on the knowledge, skill, and expertise of team members’ industry experience and ...
	63. The Rehabilitator and her team relied on, among others, the experience and expertise of Mr. Bodnar, an actuary with experience—and qualified as an expert —in the premium rate increase filing process, product development, and consumer choices, incl...
	64. The options available under the Second Amended Plan were created through proposed premium rate increases or benefit reductions.  (Tr. 97:20-22 (Cantilo Testimony).)
	65. The options may be summarized as follows:
	a) Option 1:  Policyholder elects to keep current premium and downgrades his or her benefits to what that premium can support at an If Knew level.  (Tr. 113:11-17 (Cantilo Testimony));
	b) Options 2 and 2A:  Policyholder elects affordable basic policy provisions with the key components of long-term care and a premium calculated at an If Knew level.  (Tr. 114:11-115:17 (Cantilo Testimony));
	c) Option 3:  Policyholder pays no additional premium but receives up to 2.5 years of benefits, an enhanced reduced paid-up or non-forfeiture option (Tr. 129:-10-20 (Cantilo Testimony)); and
	d) Option 4: Policyholder elects to keep current benefits and thus agrees to a premium increase to the corresponding If Knew level. (Tr. 117:19-23 (Cantilo Testimony).)

	66. Thus, other than the reduced-paid up (non-forfeiture) option, the Plan options in Phase I were determined using an “If Knew” premium methodology.  (Tr. 54:1-4 (Cantilo Testimony); Ex. RP-56, Cantilo Slides at 65.)
	67. The If Knew premium methodology determines the premium a company would charge if it had known at issuance what it knows today with respect to how the liability would evolve over time.  (Tr. 54:8-17 (Cantilo Testimony); 399:19-402:3 (Bodnar Testimo...
	68. If Knew premiums assume a 60% lifetime loss ratio from inception to the current point, which forms one measure of whether the benefits are reasonable in relation to the premiums being charged, a key requirement for setting rates under various stat...
	69. The Rehabilitator presented uncontroverted evidence from her actuarial team that the If Knew premium methodology employed in the Plan is and would be “actuarially justified,” a term commonly used in regulatory premium rate filings to mean that the...
	70. As of the Plan hearing, 38% of policyholders were already paying If Knew premiums, meaning that those policyholders may but are not required to make an election in Phase One and thus will not face any mandatory premium rate increases or benefit re...
	71. Some variation of the Plan’s If Knew Premium methodology is widely used among insurance regulators. (Tr. 56:7-10; 107:20-108:20 (Cantilo Testimony); 404:6-25 (Bodnar Testimony); 408:3-18 (Bodnar Testimony); Ex. RP-56, Cantilo Slides at 65.)
	72. The Plan’s If Knew Premiums do not seek to recoup past underpricing because the Rehabilitator and her team determined it would be unfair. (Tr. 105:20-106:4; 108:7-14 (Cantilo Testimony); 404:6-11 (Bodnar Testimony).)
	73. By calculating If Knew premium on a seriatim basis, the Plan can accurately and effectively eliminate subsidies prospectively such that no policyholders are compelled to subsidize any other policyholders inequitably going forward. (Tr. 109:21-110:...
	74. The Rehabilitator offered testimony that, based on the extensive experience that members of her team have, the rates proposed in Phase I satisfy state statutory and regulatory requirements on premium rates.  (Tr. 459:19-460:2 (Bodnar Testimony).)
	75. Under the Plan, unless a state elects to opt-out, the Rehabilitator will approve the If Knew premium rates calculated under the Plan’s methodology on a seriatim basis.  (Ex. RP-15 (Issue State Rate Approval), Ex. RP-55, Second Amended Plan at 107.)
	76. The current Plan identifies the premium rate methodology, and the Rehabilitator’s actuarial team has prepared actuarial and assumption reports supporting that methodology. (Ex. RP-16 (Actuarial Report) and Ex. RP-17 (Assumption Report); Ex. RP-55,...
	77. The If Knew premium methodology is described and defined in Oliver Wyman’s Actuarial Report submitted to the Rehabilitator and submitted to this Court in support of the Plan.  (Ex. RP-16, Actuarial Report at Section 5.3.1.1.)
	78. The actuarial assumptions used by the Rehabilitator in preparing the Plan—and that will be used by the Rehabilitator in implementing the Plan—are described in Section 7 of Oliver Wyman’s Actuarial Report submitted to the Rehabilitator and submitte...
	79. As part of the implementation of the Plan, the Rehabilitator’s actuarial team can and will prepare and submit to the Rehabilitator for her approval a traditional actuarial memorandum of the type that would be submitted with a standard rate increas...
	80. The actuarial assumptions used by the Rehabilitator and her team were based on an actuarial study of SHIP’s own claims experience data over more than ten years, a period which the Rehabilitator’s actuarial experts determined was sufficiently-credi...
	81. If a state opts-out, the Rehabilitator will not set the premium rates for that state, and that state’s insurance regulator will be responsible for reviewing and approving the proposed premium rates associated with policies issued in that state. (E...
	82. A state which opts-out will receive a rate-increase application on a seriatim basis that also demonstrates that the rate increases requested satisfy the required 60% lifetime loss ratio in the aggregate.  (Tr. 456:6-24 (Bodnar Testimony); Ex. RP-1...
	83. If a state opts-out but its insurance regulator timely approves the rates requested by the Rehabilitator in a rate-increase application, that state nevertheless will be treated as if it had not opted-out.  (Ex. RP-15, Issue State Rate Approval; Ex...
	84. If a state opts-out and its insurance regulator does not timely approve the rates requested by the Rehabilitator in a rate-increase application, the policies issued in that state may face a benefit modification to align the policies with If Knew p...
	85. Even where rates are approved only by the regulator of the state of issue, some policyholders would have their rates set by regulators outside of their state of residence; for example:
	a) If Maine, Massachusetts, and Washington opt-out, the Intervening Regulators would be approving rates for 207 residents of states other than Maine, Massachusetts, and Washington—including some residents of Pennsylvania.  (Tr. 157:13-158:9 (Cantilo T...
	b) The rates for 191 residents of those three states would be set by the regulators of other states and not by the Intervening Regulators because the policies were issued in other states—including in Pennsylvania.  (Tr.  158:10-18 (Cantilo Testimony);...

	86. The issue-state rate approval section of the Plan preserves the ability for each state to set the premium rates for policies issued in its jurisdiction. (Tr. 159:22-160:19 (Cantilo Testimony); Ex. RP-15, Issue State Rate Approval; Ex. RP-55, Secon...
	87. No evidence has been offered that the Intervening Regulators or any other party or person would suffer any harm as a result of the Rehabilitator setting premium rates for long-term care insurance policies issued in those states.
	88. No evidence or expert testimony has been offered by the Intervening Regulators that the issue-state rate approval provisions of the Plan would not cure entirely any harm they might sustain because under the Plan the Rehabilitator will set premium ...
	89. On the record before the Court, the Court does not find that the Intervening Regulators would suffer any harm as a result of the Rehabilitator setting premium rates for long-term care insurance policies issued in those states.
	90. The factual record is uncontroverted that, through the Plan’s opt-out provisions, individual state insurance regulators may choose to set the rates for policies issued in their states.  (Tr. 159:22-160:19 (Cantilo Testimony); Ex. RP-15, Issue Stat...
	91. Thus, even if it could be shown that the Intervening Regulators would suffer any harm as a result of the Rehabilitator setting premium rates for long-term care insurance policies issued in those states, the Court finds that any such harm is avoide...

	H. The Plan Options Offer Meaningful Choices.
	92. Under the Plan each policyholder will have at least one option to retain as much long-term care coverage as they would in liquidation.  (Tr. 184:12-15,  186:17-21 (Cantilo Testimony); Ex. RP-47 (Maximum Policy Value (“MPV”) analysis showing 100% o...
	93. The Rehabilitator has adduced evidence that the proposed Rehabilitation Plan offers policyholders meaningful choices to modify their long-term care insurance policies. (Tr. 186:23-189:1 (Cantilo Testimony).)
	94. The Rehabilitator has offered expert and factual testimony supporting the proposition that policyholders are best positioned to decide what is best for themselves, because each policyholder has subjective circumstances differing from case to case....
	95. The Rehabilitator has offered expert and factual testimony supporting the proposition that the Plan offers policyholders options that would not be available in liquidation. (Tr. 186:23-189:1, 350:4-22 (Cantilo Testimony).)
	96. The Rehabilitator has offered expert and factual testimony supporting the proposition that Option 3—known as the reduced paid-up or non-forfeiture option—as offered under the Plan is substantially more generous than that offered in the Penn Treaty...
	97. The Rehabilitator has offered uncontroverted expert and factual testimony supporting the proposition that LTCI has no cash value, that many insurance regulators are opposed to cash-out options for policyholders, and that the Plan’s Option 3 is bet...
	98. The Rehabilitator has offered expert and factual testimony supporting the proposition that in the Penn Treaty liquidation the guaranty associations did not offer policyholders an option comparable to those within Option 2 under the Plan.  (Tr. 336...
	99. No party has adduced evidence or expert testimony contravening the Rehabilitator’s contention that the Proposed Rehabilitation Plan offers policyholders meaningful choices to modify their long-term care insurance policies.
	100. The Rehabilitator has offered expert and factual testimony supporting the proposition that the Plan elections must be permanent in order to help with SHIP’s deficit and the unfairly discriminatory premium rate structure. (Tr. 348:13-349:12 (Canti...
	101. The Rehabilitator demonstrated that the rehabilitation team will employ a robust process, including through guidance to policyholders and an election response audit, to ensure that the Rehabilitator has accurately and completely captured policyho...
	102. No party has adduced evidence or expert testimony contravening the Rehabilitator’s contention that none of SHIP’s policyholders are giving up any absolute rights to guaranty association benefits by making an election under the Plan.  (Tr. 349:13-...
	103. No party adduced evidence or expert testimony showing that the Plan substantially increased the risk of loss to policyholders, creditors, or the public.
	104. The Rehabilitator concluded, based on her expertise and the expertise of her team members, that the Plan should be implemented and that further attempts to rehabilitate SHIP would not be futile.  (Tr. 90:2-21 (Cantilo Testimony).)

	I. Efficacy of the Plan
	105. The Rehabilitator and her team considered whether a rehabilitation plan could be implemented and what impact it would have on SHIP, its policyholders, and other stakeholders, including by examination of existing precedent regarding the rehabilita...
	106. The Rehabilitator has offered expert and factual testimony supporting the proposition that Phase One of the Plan is reasonably anticipated to reduce SHIP’s deficit materially, and could even eliminate the deficit altogether. (Tr. 189:23-193:10 (C...
	107. The Rehabilitator has offered uncontroverted expert and factual testimony supporting the proposition that even if the Plan does not eliminate SHIP’s deficit and SHIP eventually has to be liquidated, the effects of Phase One would be to reduce the...
	108. The Rehabilitator considered the options available in the event Phase One does not eliminate the deficit entirely, concluded that all outcomes under Phase One will be good for SHIP, and the Plan thus adopts a flexible approach to later phases.  (...

	J. The Plan Compared to Liquidation
	109. In choosing to rehabilitate SHIP, the Rehabilitator and her team considered how the Plan would compare to liquidation, including by examining the law of Pennsylvania on this issue, and whether a rehabilitation or immediate liquidation was prefera...
	110. The Rehabilitator has offered expert and factual testimony supporting the proposition that policyholders would fare at least as well under the Plan as in liquidation. (Tr. 171:1-15 (Cantilo Testimony); Ex. RP-43 (Net Present Value Analysis); Ex. ...
	111. The Plan illustrations reflect projections of liquidation premiums that are based on the Penn Treaty experience. (Tr. 131:6-9 (Cantilo Testimony); Ex. RP-48 and Ex. RP-49 (illustrations and guidance); Ex. RP-55, Second Amended Plan at 68-80 (illu...
	112. In addition, the If Knew premium methodology is consistent with the premium methodology used by the guaranty associations in the Penn Treaty liquidation.  (Tr. 54:8-55:14 (Cantilo Testimony); Ex. RP-56, Cantilo Slides at 65.)
	113. The Rehabilitator demonstrated that comparing the Plan to liquidation requires consideration of the outcomes in Penn Treaty, the only similar LTCI insolvency experience that exists today, and that she and her team in fact made that comparison in ...
	114. The Rehabilitator has analyzed the comparison between rehabilitation and liquidation with respect to the value of policies offered to policyholders using five different methodologies, all of which support the contention that all or the vast major...
	115. The Rehabilitator has offered expert and factual testimony supporting the proposition that the use of present value of future benefits and expenses less present value of future premiums is appropriate for evaluating the impact of Plan options on ...
	116. The Rehabilitator has offered expert and factual testimony supporting the proposition that the use of present value of future benefits and expenses less present value of future premiums would not be the best way to understand the relative value o...
	117. The Rehabilitator has offered expert and factual testimony supporting the proposition that a rational policyholder would not rely solely on the present value analysis advocated by the Intervening Regulators in selecting the best Plan option. (Tr....
	118. The Rehabilitator and her team considered policyholder preferences in understanding how a policyholder might decide which option presents the best value, including by speaking to policyholders, none of whom asked about or appeared to rely upon th...
	119. The Rehabilitator has offered expert and factual testimony supporting the proposition that the present value analysis relied upon by the Intervening Regulators is not data presented to a policyholder at the time of issuance or at the time of a ra...
	120. The Rehabilitator has offered expert and factual testimony supporting the proposition that, in some cases, the Intervening Regulators’ present value analysis would not match the best option based on an individual policyholders’ values and prefere...
	121. The Rehabilitator has offered expert and factual testimony supporting the proposition that, even without taking Phase Two into account, the Plan in Phase One will produce substantial benefits. (Tr. 185:20-186:13 (Cantilo Testimony).)
	122. The Intervening Regulators have not offered any evidence contravening the Rehabilitator’s contention that, even without taking Phase Two into account, the Plan in Phase One will produce substantial benefits to SHIP and its policyholders.
	123. The Intervening Regulators have offered only the testimony of Frank Edwards and the documents to which he refers for the proposition that policyholders would do better in liquidation. (Tr. 540:14-541:12 (description of Edwards Testimony by the In...
	124. Mr. Edwards’s testimony only addresses one of the five measures analyzed by the Rehabilitator with respect to this comparison; that based on the present value of future benefits and expenses less the present value of future premiums, or what was ...
	125. Mr. Edwards was unfamiliar with the requirements of Neblett v. Carpenter, 305 U.S. 297, 305 (1938), and had “no idea” what they might be.  (Tr. 589:12-590:23 (Edwards Testimony).)
	126. Mr. Edwards testified that he determined whether policyholders are better or worse off under the Plan by comparing the results in each case of subtracting from the present value of future benefits and expenses the present value of future premiums...
	127. The Rehabilitator has offered testimony and evidence demonstrating that the results of Mr. Edwards’ analysis can be misleading in suggesting that liquidation would be better for policyholders. (Tr. 176:1-181:3 (Cantilo Testimony); Ex. RP-56, Cant...
	128. Mr. Edwards’s testimony and exhibits do not address the other four measures analyzed by the Rehabilitator: a) the present value of future benefits and expenses divided by annual premium; b) the Maximum Policy Value divided by annual premium; c) t...
	129. The Intervening Regulators have not offered any evidence contravening the Rehabilitator’s contentions described herein that Exs. RP-43 through RP-49, as shown on Ex. RP-56 (Cantilo Slides 101 to 111) and the testimony of Messrs. Cantilo and Bodna...
	130. The Intervening Regulators have not offered any evidence contravening the Rehabilitator’s contention described herein that, as demonstrated by Ex. RP-47 (MPV analysis), Ex. RP-56 (Cantilo Slides at 109), and the testimony of Messrs. Cantilo and B...
	131. The Intervening Regulators have not offered any evidence contravening the Rehabilitator’s contention, as demonstrated in Ex. RP-56 (Cantilo Slides at 111), that the Proposed Rehabilitation Plan offers long-term care policyholders a number of adva...
	132.  The Rehabilitator has offered expert and factual testimony supporting the proposition that the Plan offers policyholders options that would not be available in liquidation. (Tr. 187:11-188:5; 250:19-251:17 (Cantilo Testimony).)
	133. The Intervening Regulators have not offered any evidence contravening the Rehabilitator’s contention described and cited herein that the Plan offers policyholders options that would not be available in liquidation.

	K. Further Findings on Plan Approval
	134. The Intervening Regulators have not offered any expert testimony regarding their contention that the proposed rehabilitation plan should not be approved.
	135. The Intervening Regulators have not offered any evidence or expert testimony contravening the Rehabilitator’s contention that the Proposed Rehabilitation Plan would prospectively redress SHIP’s inadequate and unfairly discriminatory long-term car...


	II.  REHABILITATOR’S PROPOSED conclusions of law
	A. Standard Governing Plan Approval
	1. If the Pennsylvania Insurance Commissioner concludes that a domestic insurer satisfies the requirements for rehabilitation, he or she may petition the Court for an order appointing the Commissioner as Rehabilitator and thus authorizing him or her t...
	2. Once appointed, the Rehabilitator is granted broad discretion to “take such action as [s]he deems necessary or expedient to correct the condition or conditions which constituted the ground or grounds . . . for the order of the [C]ourt to rehabilita...
	3. “This mandate explicitly defers all actions to the skill of the Rehabilitator and implicitly recognizes her expertise in these matters.”  Foster v. Mut. Fire, Marine & Inland Ins. Co., 614 A.2d 1086, 1091 (Pa. 1992) (“Mutual Fire II”), cert denied.
	4. As part of that deferential grant of authority, 40 Pa. Cons. Stat. § 221.16 specifically authorizes the Rehabilitator to prepare a plan of rehabilitation, although she is not required to do so.
	5. This Court sits in a supervisory role over the Rehabilitator’s activities during the rehabilitation of an insolvent insurer.  See Mutual Fire II, 614 A.2d at 1091 (citing 40 Pa. Cons. Stat. § 221.4(a) (Insurance Act granting authority to this Court...
	6. Here, in the exercise of its supervisory authority, this Court directed the Rehabilitator to prepare such a plan, which the Rehabilitator did in the form of a Plan of Rehabilitation, Amended Plan of Rehabilitation, and the operative Second Amended ...
	7. The proposed rehabilitation Plan is subject to the Commonwealth Court’s approval upon application by the Rehabilitator and “after such notice and hearing as the court may prescribe.”  40 Pa. Cons. Stat. § 221.16.
	8. 40 Pa. Cons. Stat. § 221.16 is silent on the requirements of any rehabilitation plan, and the Court finds that there is no statutory standard in Pennsylvania for the approval of a rehabilitation plan.
	9. The statutory scheme says only that any plan proposed by the Rehabilitator is subject to this Court’s approval following such “notice and hearing” as this Court shall prescribe. 40 Pa. Cons. Stat. § 221.16
	10. In fact, Pennsylvania law gives the Rehabilitator great flexibility in exercising her discretion when fashioning a rehabilitation plan.  See Koken v. Legion Ins. Co., 831 A.2d 1196, 1231 (Pa. Commw. Ct. 2003) (“Legion”) (“The legislature conferred...
	11. As a rule, deference must be given to the Rehabilitator’s conclusions in developing the Plan.  See Mutual Fire II, 614 A.2d at 1091-92 (“Th[e statutory] mandate explicitly defers all actions to the skill of the Rehabilitator and implicitly recogni...
	12. The Supreme Court has recognized that “great deference in favor of the Insurance Commissioner and the resulting narrow scope of review for the courts are in recognition of the expertise of the administrative agency or individual officer assigned t...
	13. Put differently, in reviewing the Plan, this Court exercises “its judicial discretion . . . in an area dedicated to the expertise of a given administrative agency,” and may act only to prevent an abuse of discretion by the rehabilitator.”  Mutual ...
	14. The Supreme Court of Pennsylvania has defined the standard of review for rehabilitation plans as follows:
	15. The Rehabilitator “must be afforded that freedom of action in the over-all management of the company which will permit him to knowledgeably evaluate, plan, devise, and implement a program which in his best judgment and in keeping with his expertis...
	16. Thus, this Court should approve the Plan unless it finds that the Rehabilitator abused her discretion.  See Mutual Fire II, 614 A.2d at 1091-92 (“[T]he involvement of the judicial process is limited to the safeguarding of the [P]lan from any poten...
	17. In reviewing the Plan, this Court does not substitute its own views—or the views of any other party, for that matter—for the “opinion and judgment” of the Rehabilitator.   Mutual Fire II, 614 A.2d at 1091-92.
	18. Public policy dictates rehabilitating an insurer if at all possible.  Consedine v. Penn Treaty Network Am. Ins. Co., 63 A.3d 368, 440 (Pa. Commw. Ct. 2012), as amended (2013) (“Penn Treaty”) (recognizing liquidation as a remedy of last resort); Le...

	B. Plan Approval
	19. The Second Amended Plan of Rehabilitation is approved subject to any modifications made by this Court.
	20. The Court has considered the arguments and evidence presented by the parties and determined that the witnesses presented on behalf of the Rehabilitator were credible.
	21. The Court finds that the Plan as approved does not constitute an abuse of the Rehabilitator’s discretion.
	22. The Plan does not violate any provision of the United States Constitution or the Pennsylvania Constitution.
	23. The Plan also satisfies the constitutional requirements of Neblett v. Carpenter, 305 U.S. 297 (1938), to the extent they are applied in Pennsylvania because, under the Plan, policyholders would fare no worse than they would in a liquidation.
	24. To the extent that the Plan constitutes an impairment of policyholders’ contractual rights, “such impairment is not a per se violation of law” that requires disapproving the Plan.  Mutual Fire II, 614 A.2d at 1095; see also U.S. Const. art. I, §10...
	25. To the extent that the Plan could constitute an impairment of policyholders’ contractual rights, this Court follows and applies the analysis set forth in Mutual Fire II by the Supreme Court of Pennsylvania.  See Mutual Fire II, 614 A.2d at 1095 n....
	26. To the extent that the Plan does constitute a substantial impairment of policyholders’ contractual rights, the Rehabilitator has acted for the legitimate and significant public purpose of rehabilitating SHIP as contemplated by Article V, and the a...
	27. For the same reasons, the proposed Plan would not result in the taking of policyholders’ property without due process even if it deprived those policyholders of any property without compensation.  See Balent v. City of Wilkes-Barre, 669 A.2d 309, ...
	28. Similarly, to the extent there is any discrimination amongst policyholders, the proposed Plan does not unconstitutionally discriminate amongst the company’s policyholders to the detriment of these policyholders.  See Moyer v. Phillips, 341 A.2d 44...
	29. The Intervening Regulators have cited statutes authorizing regulatory officials in those states to review premium rates for policies issued in those states, but they have identified no authority prohibiting the Rehabilitator from reviewing premium...
	30. The Court accepts the Rehabilitator’s conclusion that remedying the unfairly discriminatory premium rate structure is a proper objective of the rehabilitation plan.  (See Findings of Fact  40 (citing Tr. 171:16-173:3; Ex. RP-55, Second Amended Pl...
	31. No party has offered any authority contravening the Rehabilitator’s contention that remedying the unfairly discriminatory premium rate structure that exists today and that in part caused SHIP’s financial condition is a proper objective of the reha...
	32. The Court accepts the Rehabilitator’s contention that reducing SHIP’s deficit or Funding Gap is a proper objective of the rehabilitation Plan, even if there is no assurance that the Plan will completely eliminate the deficit or Funding Gap.  (See ...
	33. This Court accepts the Rehabilitator’s conclusion that attempts to rehabilitate SHIP would not be futile.  (See Findings of Fact  97 (citing Tr. 90:2-21 (Cantilo Testimony).)
	34. Pennsylvania law does not set forth a requirement of “feasibility” upon the filing of a rehabilitation Plan, nor does any applicable authority provide that a plan should not be approved on an objection of “feasibility” by a purportedly-interested ...
	35. As a rule, “[s]o long as the rehabilitation properly conserves and equitably administers ‘the assets of the involved [insurer] in the interest of investors, the public and others, (with) the main purpose being the public good’ the plan . . . is ap...
	36. Moreover, if the Rehabilitator determines it is necessary, or if the Court so requires, feasibility is to be determined by way of consultation between the Rehabilitator and the rehabilitation court as the rehabilitation progresses.  See Grode v. M...
	37. To the extent “feasibility” must be established prior to plan approval, it means only that the Rehabilitator has not abused her discretion in concluding that the proposed rehabilitation would not “substantially increase the risk of loss to credito...
	38. The Court concludes that the Plan is a feasible means of achieving legitimate rehabilitation objections.
	39. The Court concludes that the Plan is fair and equitable.
	40. No party has offered any authority contravening the Rehabilitator’s contention that reducing SHIP’s deficit or Funding Gap is a proper objective of the rehabilitation plan even if there is no assurance that the Plan will completely eliminate the d...
	41. The Court agrees with the Rehabilitator’s contention that offering policyholders meaningful choices to modify their long-term care insurance policies is a proper objective of the rehabilitation plan.  (See Findings of Fact  54, 87 (citing Tr. 99...
	42. No party has offered any authority contravening the Rehabilitator’s contention that offering policyholders meaningful choices to modify their long-term care insurance policies is a proper objective of the rehabilitation plan.  See also Mutual Fire...
	43. The Court concludes that the Rehabilitator did not abuse her discretion in finding that the Proposed Rehabilitation Plan is on the whole materially better for policyholders than liquidation.  See Penn Treaty, 63 A.3d at 460 (unlike in liquidation,...
	44. The Court concludes that the Rehabilitator did not abuse her discretion in proposing that the Rehabilitation Plan retains flexibility as to the details of Phase Two of the rehabilitation.  See also Mutual Fire II, 614 A.2d at 1094 (rehabilitation ...

	C. Rate Approvals
	45. The Court concludes that the Rehabilitator has not abused her discretion in proposing a rehabilitation plan under which she would set the premium rates for long-term care insurance policies issued in other states. Cf. Underwriters Nat’l Assurance ...
	46. The Court concludes that the Intervening Regulators have offered no authority for the proposition that only they can modify the premium rates charged for long-term care insurance policies issued in their states, thus waiving any objection to those...
	47. The Court concludes that the Intervening Regulators have not argued or offered authority for the proposition that the Rehabilitator cannot modify policies in rehabilitation—but even if they had, the Court would conclude that the Intervening Regula...
	48. The Court finds that even if any other state could suffer any harm because under the Plan the Rehabilitator would set the premium rates for long-term care insurance policies issued in other states, such harm is cured entirely by the opt-out provis...
	49. The Court finds that the scenario occurring here, in which varying rate approvals across the states means that premiums paid on some policies are “subsidizing underpriced policies,” creates rate inequities which are “unfair to all policyholders.” ...
	50. The Court finds that modifying the policies to remove such unfair subsidies is, standing alone, a legitimate goal of a rehabilitation.  See Penn Treaty, 63 A.3d at 460 (observing benefit from restructuring “even if, ultimately, a rehabilitation fa...
	51. The Court finds that, in a rehabilitation, other state insurance regulators cannot lawfully require policyholders whose policies were issued in Pennsylvania or other states to subsidize policyholders whose policies were issued in their states.
	52. This Court finds that it has exclusive in rem jurisdiction over SHIP pursuant to the statutory scheme for the rehabilitation and liquidation of insolvent insurers.
	53. This Court finds that the rate approval process proposed by the Rehabilitator qualifies for recognition in every state once approved by this Court, giving it preclusive effect nationwide.  See, e.g., Matsushita Elec. Indus. Co. v. Epstein, 516 U.S...
	54. Although not necessary for approval of the Plan, the Court also finds that the Plan comports with the requirements of the Full Faith and Credit Clause of the United States Constitution, which does not require Pennsylvania to substitute the law of ...

	D. The Proposed Plan Satisfies Any Required Constitutional Comparison to Liquidation.
	55. In Neblett v. Carpenter, the Supreme Court of the United States held that from a constitutional perspective, in rehabilitation, an insurer’s policyholders are entitled to no less favorable treatment “as that which would result from the sale of the...
	56. In other words, policyholders must be no worse off in rehabilitation than in liquidation.  If the insurer’s policyholders are receiving the same or better treatment than what they would have received in liquidation, they are unable to establish an...
	57. Carpenter did not announce any mechanical or mathematical test for constitutional compliance.
	58. Indeed, as this Court has previously held, Carpenter “did not establish the broad principle that a rehabilitation plan is per se invalid unless every policyholder will fare as well in rehabilitation as in liquidation.”  Penn Treaty, 63 A.3d at 453.
	59. There is no specific test prescribed by Pennsylvania law for whether a Rehabilitation Plan satisfies the requirements announced by the Supreme Court in Carpenter or otherwise satisfies constitutional requirements.  Cf. Penn Treaty, 63 A.3d at 452-...
	60. Moreover, this Court must consider that the Pennsylvania statutes grant greater discretion in rehabilitation than in liquidation:  “The lack of express direction governing rehabilitations where it is otherwise given in liquidation proceedings comp...
	61. These principles of broad discretion and authority are incorporated into SHIP’s policies, all of which made their way through regulatory approval across the country.  See Clairton City Sch. Dist. v. Mary, 541 A.2d 849, 851 (Pa. Commw. Ct. 1988) (“...
	62. The Court concludes that, with respect to the rehabilitation of SHIP and the long-term care insurance policies at issue, the Rehabilitator designed a Plan that satisfies the requirements of Carpenter by offering policyholders meaningful choices th...
	63. The Court finds that no authority has been offered for the proposition that compliance with the requirements announced in Carpenter should be determined solely by comparing the net present value (i.e., the present value of future benefits less pre...
	64. Thus, the Court finds that the evidence adduced by the Rehabilitator establishes that the Plan reasonably meets the requirements announced by the Supreme Court in Neblett v. Carpenter, 305 U.S. 297, 305 (1938) and any related constitutional requir...

	E. Other Conclusions of Law
	65. The Court finds that it properly entered a directed verdict against the Intervening Regulators for the reasons argued by counsel for the Rehabilitator.  (See Tr. 981:4-995:21 (Rehabilitator’s application for directed verdict and argument on that a...
	66. To the extent not addressed herein, the Court has considered the arguments of the Intervening Regulators and concluded that they did not offer any evidence of an abuse of discretion by the Rehabilitator such that the Plan should be disapproved or ...
	67. The Court has further concluded that the Intervening Regulators have not established any interest such that they should remain involved in the implementation of the Plan, and they are hereby dismissed from these proceedings as an intervenor, witho...

	F. Conclusion
	68. Thus, for the reasons set forth herein, and with any modifications ordered by this Court, the Second Amended Plan is approved, and the Rehabilitator may immediately begin to implement that Plan.
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