
1 
 

IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 
In Re: Senior Health Insurance 
Company of Pennsylvania 
(in Rehabilitation)                

: 
: 
: 

 
 
No. 1 SHP 2020 

 
 

REPLY OF THE MAINE ACTING SUPERINTENDENT OF 
INSURANCE AND THE WASHINGTON INSURANCE 

COMMISSIONER TO RULE TO SHOW CAUSE  
 

The Maine Acting Superintendent of Insurance and the Washington 

Insurance Commissioner submit this reply to address three points arising from the 

Rehabilitator’s Reply to the Regulators’ Answer to the Rule to Show Cause. 

1. The Rehabilitator essentially contends that the Commonwealth Court 

has universal jurisdiction over anything concerning SHIP based on the Order of 

Rehabilitation and in rem jurisdiction.  Reply at 4-5.  This overstates both the reach 

of the Rehabilitation Order (which does not enjoin litigation, provided a temporary 

stay only as to litigation in Pennsylvania, and directs the Rehabilitator to seek 

relief concerning litigation in other states from the courts in those states, Exhibit 1, 

pp. 18-19, ¶¶ 12, 13) and of in rem jurisdiction.  In rem jurisdiction merely 

provides authority over SHIP’s assets in Pennsylvania and over the distribution of 

those assets.  See Riehle v. Margolies, 279 U.S. 218, 223-224 (1929); Hanson v. 

Denckla, 357 U.S. 235, 246 (1958).  As recognized by the limited stay provision in 

the Rehabilitation Order, in rem jurisdiction does not provide authority over in 

personam actions against SHIP.  The rights of the company and its creditors may 
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be determined in other states because that “does not deal directly with any of the 

property.”  Riehle, 279 U.S. at 224.  See Morris v. Jones, 329 U.S. 545, 549 (1947) 

(liquidation of a claim is in personam).1 

Administrative proceedings concerning SHIP’s rates and policy terms and 

communications with policyholders in a particular state are in personam 

proceedings concerning SHIP’s compliance with the laws of that state.  By failing 

to recognize that in personam actions can proceed, the Rehabilitator’s argument 

would prevent any regulatory or contract action against SHIP in any state.  It seeks 

precisely the effect that the Court carefully avoided through the limited stay 

provisions of the Order of Rehabilitation. 

2. The Rehabilitator’s simply assumes that the Court can now address 

his contention that the Approval Order barred the administrative proceedings based 

on principles of full faith and credit and preclusion.  Reply at 3, 7, 9.  This 

disregards the preclusive effects of the administrative proceedings themselves and 

the doctrine of administrative finality, see Regulators’ Answer at 21-25, as well as 

the limitations on a court’s ability to determine the extraterritorial effects of its 

orders and the Rehabilitator’s waiver.   

 
1 The Rehabilitator’s reliance on 42 P.S. § 761 is misplaced.  That statute provides the 
Commonwealth Court with original and exclusive jurisdiction over proceedings under Article V.  
It dictates where a delinquency proceeding may be filed.  It says nothing about the extent of the 
Court’s in rem jurisdiction.  
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The question of the effect of the Approval Order in other states is a matter to 

be raised and determined in the proceedings in the other states (ultimately subject 

to review by the United States Supreme Court).  See Thomas v. Washington Gas 

Light Co., 448 U.S. 261, 270 (1980) (plurality opinion).  In Thomas, the plurality 

held that, “in effect, by virtue of the full faith and credit obligations of the several 

States, a State is permitted to determine the extraterritorial effect of its judgment; 

but it only may do so indirectly by prescribing the effect of its judgments within 

the State.”  Id. (emphasis added).  “To vest the power of determining the 

extraterritorial effect of a State’s own laws and judgments in the State itself risks 

the very kind of parochial entrenchment on the interests of other States that it was 

the purpose of the Full Faith and Credit Clause and other provisions of Art. IV of 

the Constitution to prevent.”  Id. at 272.  See Hare v. Starr Commonwealth Corp., 

813 N.W.2d 752, 759-760 (Mich. Ct. App. 2011); Archer Western Contractors, 

Ltd. v. Benise-Dowling & Assocs., Inc., 33 So.3d 1216, 1219 (Ala. 2009).  Thus, 

contrary to the Rehabilitator’s argument (Reply at 16), full faith and credit does not 

deprive the second state of jurisdiction.  See V.L. v. E.L., 577 U.S. 404, 407 (2016) 

(noting that second state may inquire into the jurisdiction of the first state’s court 

as well as apply the first state’s preclusion rules).  The effect of the Approval 

Order in other states is a matter to be determined by those other states when the 

issue is raised.   
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Here, however, the Rehabilitator waived SHIP’s alleged full faith and 

credit/preclusion defense by failing to appear and raise it in the administrative 

proceedings.  Res judicata and collateral estoppel are affirmative defenses which, if 

not raised by a party, are ordinarily waived under both Maine and Washington law.  

See Petcu v. State, 86 P.3d 1234, 1252 (Wash. Ct. App. 2004) (“Even when the 

doctrine clearly applies, a failure to plead and prove collateral estoppel constitutes 

a waiver of the defense.”); Conary v. Perkins, 464 A.2d 972, 975-76 (Me. 1983).2   

Full faith and credit does not authorize this Court to determine how the 

Approval Order applies in other states, nor to disregard the Rehabilitator’s waiver 

of the issue in those proceedings, to retroactively authorize the Rehabilitator to 

disregard the administrative proceedings in Maine and Washington.3  

3. The Rehabilitator contends that Maine and Washington had no 

jurisdiction over the persons subject to their administrative orders.  Reply at 10.  

However, the administrative proceedings concerned SHIP, a regulated insurer 

doing business in Maine and Washington.  They do not require personal 

 
2 Pennsylvania law is to the same effect.  See Hopewell Estates, Inc. v. Kent, 646 A.2d 1192, 
1194 (Pa. Super. Ct. 1994) (“Res judicata and collateral estoppel are affirmative defenses which 
must be pleaded in an answer as new matter.  Pa.R.C.P. 1030.  A defense not so raised is waived.  
Pa.R.C.P. 1032.”). 
 
3 The Court could issue rulings concerning application of any anti-suit injunction it issued as to 
parties before it.  See Baker ex rel. Thomas v. General Motors Corp., 522 U.S. 222, 236 (1998).  
However, the Court did not issue any anti-suit injunction.  The Plan provides that the 
Rehabilitator need not seek review of rates from other states.  It thus purports to exempt SHIP 
from rate review, but it does not (and the Court did not) enjoin other states from seeking to 
enforce their laws.   
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jurisdiction over the Rehabilitator or Special Deputy Rehabilitator charged with 

managing SHIP’s business, just as jurisdiction over a solvent insurer does not 

require personal jurisdiction over the officers and directors who run the business.4  

The suggestion that SHIP was somehow not given appropriate notice of the 

proceeding (Reply at 10) lacks basis.  The Maine and Washington insurance 

statutes authorize notice by mail.  See 24-A M.R.S. § 230 (incorporating 5 M.R.S. 

§ 9052(1)(A)); R.C.W. 48.04.010(1)(b).  Notice by mail is constitutionally 

adequate.  See Milford Twp. Bd. of Sup’rs v. Dep’t of Environmental Resources, 

644 A.2d 217, 219 (Pa. Commw. Ct. 1994).  SHIP (and its Rehabilitator) had 

adequate and proper notice.  See Ex. 25 (Rehabilitator’s counsel’s letter to Maine 

expressly declining to participate); Exhibit 27 (certificate of service of Washington 

order).  In the context of a regulated entity doing business in a jurisdiction, no 

more is required. 

CONCLUSION 

 For the reasons set forth above and in the Regulators’ previous filings, the 

Court should dismiss the RTSC proceeding.  

  

 

4 The Rehabilitator’s suggestion (Reply at 4, 10) that the State Insurance Regulators’ conceded at 
page 50 of their appellate brief that jurisdiction cannot be exercised over SHIP disregards the 
argument actually made:  that the Rehabilitator only has statutory authority to manage the 
insurer’s business.  See Appellate Brief at 50-51 (citing Pennsylvania statutes and cases).    
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July 26, 2022    Respectfully submitted, 

 
By:  Steve Harvey Law LLC, 

 
/s/ Stephen G. Harvey   
Stephen G. Harvey 
steve@steveharveylaw.com  
1880 John F. Kennedy Blvd. 
Suite 1715 
Philadelphia, PA 19103 
Tel. 215-438-6600 
 
Attorneys for the Maine Acting 
Superintendent of Insurance and the 
Washington Insurance Commissioner  

 
Of Counsel: 
J. David Leslie (pro hac vice) 
dleslie@verrill-law.com 
Eric A. Smith (pro hac vice) 
easmith@verrill-law.com 
Verrill Dana LLP 
One Federal Street 
Boston, MA 02110 
Tel. 617-951-1131 
Tel. 617-951-1127 
 
Counsel to the Maine Acting Superintendent of  
Insurance and the Washington Insurance 
Commissioner and Washington Special 
Assistant Attorneys General 
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PROOF OF SERVICE 

I hereby certify that on this day I caused the foregoing document to be served 

by electronic delivery to the Rehabilitator's counsel and the Special Deputy 

Rehabilitator at the below addresses. 

Cozen O'Connor 
shipcomments@cozen.com 
rehabilitation@shipltc.com  

Patrick Cantilo 
servic e@,cb-firm. com 

A copy of the foregoing was also served by electronic transmission via PacFile 

and was served upon the email addresses shown on the master service list available 

as of the date of filing, and upon the persons admitted as intervenors, with address 

by U.S. mail on: 

James F. Lapinski 
P.O. Box 291395 

Port Orange, FL 32129 

Georgianna Parisi 
257 Regency Ridge Drive 

Dayton, OH 45459 

Dated: July 26, 2022 /s/ Stephen G. Harvey 
Stephen G. Harvey 


