
 

 

IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 
 
In Re: Senior Health Insurance 
Company of Pennsylvania (in 
Rehabilitation)  

: 

: 

: 

 

No. 1 SHP 2020 

 

 
STATE INSURANCE REGULATORS’ 

APPLICATION FOR EXPEDITED RULING ON 
APPLICATION FOR STAY PENDING APPEAL  

 
Pursuant to Pa. R.A.P. 123 and 1732(a), the Intervenors Superintendent of 

Insurance of the State of Maine, Commissioner of Insurance of the Commonwealth 

of Massachusetts, and Insurance Commissioner of the State of Washington (“State 

Insurance Regulators”), request that the Court expedite its consideration and ruling 

on the State Insurance Regulators’ Application for Stay Pending Appeal (the 

“Application for Stay”) of the Orders approving the Second Amended Plan of 

Rehabilitation (“Plan”) for Senior Health Insurance Company of Pennsylvania 

(“SHIP”).  As reasons therefor, the State Insurance Regulators state as follows: 

1. On September 21, 2021, the State Insurance Regulators appealed from 

the Court’s August 24, 2021 Order granting the application of the Insurance 

Commissioner of the Commonwealth of Pennsylvania as Rehabilitator 

(“Rehabilitator”) of SHIP for approval of the Plan, as well as the May 21, 2021 

ruling granting the Rehabilitator’s motion in the nature of a directed verdict 
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regarding issue state rate approval and the August 25, 2021 Order denying 

reconsideration. 

2. On October 1, 2021, the State Insurance Regulators filed their 

Application for Stay with the Court pursuant Pa. R.A.P. 123 and 1732(a).   

3. On October 15, 2021, the Rehabilitator filed her Answer and Brief in 

Opposition to the Intervenor State Insurance Regulators’ Application for Stay 

Pending Appeal.  That same day, the Intervenor Health Insurers filed their 

Response to the Intervening Regulators’ Application for Stay Pending Appeal. 

4. An expedited ruling on the Application for Stay is necessary because 

the Rehabilitator has set a November 15, 2021 deadline for state insurance 

regulators to “opt-out” of the Plan.  The imminence of an approximate 

November 15, 2021 “opt-out” deadline was noted in the State Insurance 

Regulators’ Application (see pages 4, 29-30 and Exhibit A to the Application).   

The Rehabilitator has firmly set the November 15, 2021 deadline in a letter 

received by counsel after the Application was filed.  See the Special Deputy 

Rehabilitator’s letter dated September 30, 2021 attached as Exhibit 1 hereto. 

5. In the absence of a stay, state insurance regulators around the country 

will be required to make an “opt-out” decision on or before November 15, 2021.  

This places regulators in the position of either implicitly acquiescing to what the 

State Insurance Regulators maintain is the Plan’s usurpation of state regulatory 
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authority or “opting-out” and then either approving the Rehabilitator’s rate 

submission or placing policyholders in their state in a worse position than 

policyholders in other states.1 

6. The imminence of the November 15, 2021 deadline requires the State 

Insurance Regulators to make this request for expedited ruling.  In the event that 

the Court were to deny the Application for Stay, the State Insurance Regulators 

intend to apply to the Supreme Court for a stay pending appeal pursuant to Pa. 

R.A.P 1732.  To allow any reasonable opportunity for the Supreme Court to make 

a decision on the application for stay in advance of the November 15, 2021 

deadline, the State Insurance Regulators will need to file the application with the 

Supreme Court on or about November 5, 2021.  The State Insurance Regulators 

will want to advise the Supreme Court of the Court’s reasons for denying a stay (if 

it were to do so) in accordance with Pa. R.A.P. 1732(b).    

7. The absence of a ruling on the Application for Stay as the 

November 15, 2021 “opt-out” deadline approaches effectively constitutes a denial 

of the Application for Stay as to state regulators.  In such circumstances, the State 

Insurance Regulators would need to consider applying to the Supreme Court for a 

 

1 A stay pending appeal is also necessary because of the harm to policyholders that 
will result from the implementation of the policyholder election process.  However, 
the Rehabilitator has advised that the policyholder election packages will be mailed 
around year-end, so they do not implicate this application for expedited ruling.  
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stay on the ground that the trial court had failed to afford the relief which the 

applicant requested under Pa. R.A.P. 1732(b).  The State Insurance Regulators 

would strongly prefer, however, to determine how to proceed based on a ruling of 

the Court regarding the Application for Stay. 

Conclusion 

For the above reasons, the State Insurance Regulators request that the Court 

expedite its ruling on their Application for Stay Pending Appeal. 

November 2, 2021   Respectfully submitted, 

By:  Steve Harvey Law LLC, 
 

/s/ Stephen G. Harvey  
Stephen G. Harvey 
steve@steveharveylaw.com  
1880 John F. Kennedy Blvd. 
Suite 1715 
Philadelphia, PA 19103 
Tel. 215-438-6600 
 
Attorneys for the Maine Superintendent of 
Insurance, the Massachusetts Commissioner 
of Insurance, and the Washington Insurance 
Commissioner  

 
Of Counsel: 
 
J. David Leslie 
dleslie@rackemann.com  
Eric A. Smith 
esmith@rackemann.com  
Rackemann, Sawyer & Brewster P.C. 
160 Federal Street 
Boston, MA 02110-1700 
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4846-0640-9212.v8 

Tel. 617-951-1131 
Tel. 617-951-1127 
(appearing pro hac vice) 
 
Counsel to the Maine Superintendent of Insurance, the Massachusetts 
Commissioner of Insurance, and the Washington Insurance Commissioner 
and Massachusetts Special Assistant Attorneys General and 
Washington Special Assistant Attorneys General 
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Senior Health Insurance Company of Pennsylvania (In Rehabilitation) 

 550 Congressional Boulevard, Suite 200, Carmel, IN 46032  

 

 

 

 

September 30, 2021 

 

Via U.S. Mail and Email 

 

 

 

 

 

 

 

 

 

Opt-Out Election Notice for Senior Health Insurance Company of Pennsylvania (In Rehabilitation) - 

Deadline: November 15, 2021 

 

 

Dear Commissioner: 

 

This communication provides important information on a decision available to each state’s 

Commissioner (or chief insurance regulator) affecting holders of long-term care insurance policies 

issued in their states by Senior Health Insurance Company of Pennsylvania (“SHIP”) or its predecessors.  

 

Background 

 

As you are already aware, SHIP was placed in statutory rehabilitation on January 29, 2020, at the 

request of the Pennsylvania Insurance Commissioner, Jessica K. Altman (the “Commissioner”).  On that 

day she appointed me Special Deputy Rehabilitator of SHIP.  On April 22, 2020, the Commissioner as 

Rehabilitator filed a proposed Rehabilitation Plan with the Commonwealth Court of Pennsylvania 

(“Court”). Subsequently, on October 21, 2020, the Rehabilitator filed a proposed Amended 

Rehabilitation Plan and on May 3, 2021, she filed a proposed Second Amended Rehabilitation Plan 

(“Second Amended Plan”). A hearing on the Second Amended Plan was conducted by the Court the 

week of May 17, 2021.  On August 25, 2021, the Court filed her Memorandum Opinion and Order 

approving the Plan.  In accordance with its Order, an Approved Rehabilitation Plan (the “Approved 
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Plan” or “Plan”) was filed with the Court on September 24, 2021.  The Order approving the Plan and 

the Approved Plan can be found on the SHIP website (“Website”), www.shipltc.com/court-documents. 

 

Issue-State Rate Approvals Introduction 

 

The Approved Plan contains a section providing a rate approval alternative for states that object to the 

Rehabilitator and the Court modifying premium rates for SHIP long-term care insurance policies issued 

in those states, and which elect to make their own determinations as to such rate modification 

themselves. A state electing this alternative will be considered an Opt-out State. The process and 

additional information for the issue-state rate approval is provided in more detail in the Approved Plan 

beginning on page 108.  While this notice summarizes some aspects of that provision, the Plan and 

especially that section, must be read in its entirety to understand its requirements and 

consequences.  In addition, we provide after this letter some frequently asked questions and their 

answers. 

The Opt-out deadline is November 15, 2021. 

As described in that section of the Plan, the Rehabilitator has undertaken the development of a model 

that allows her to address each policy individually in a seriatim fashion. Most, if not all, material 

policyholder calculations under the Plan (including premium rate and benefit adjustments) are 

performed individually for each long-term care policy. This is a key component of the Plan’s mechanism 

for eliminating discriminatory or inequitable premium rates and policyholder subsidization 

prospectively. In determining whether or not to “opt out” a state should carefully consider its ability to 

address the circumstances of each policy individually, as does the Rehabilitator under the Plan.  As 

explained in the Plan, setting rates in cohorts or groups could work to the disadvantage of some 

policyholders. 

 

Process to Opt-Out of the Plan 

 

Every state in which there are long-term care insurance policies in force issued by SHIP or its 

predecessors has the opportunity to opt out of the rate approval provision of the Plan.  States may, but 

are not required to, affirmatively opt into the Plan. States that wish to opt out of the Plan must make 

an Opt-out Election as described below.  

www.shipltc.com/court-documents
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The Opt-out Election must be signed and sworn by the Commissioner, Director, Superintendent, or 

other senior insurance regulatory official of the state. The communication must contain the following 

statement, also found on the attached Opt-out Form: 

On behalf of the State [or Commonwealth] of [X], and in the exercise of my authority as 

[X’s] senior insurance regulatory official I hereby elect to withdraw from the premium rate 

increase approval provisions of the Rehabilitation Plan for Senior Health Insurance 

Company of Pennsylvania (SHIP) all of the in force long-term care insurance policies 

currently held by SHIP and first issued by SHIP or its predecessors in [X]. I have read the 

Plan and understand the consequences of this election. 

As noted, November 15, 2021, is the Opt-out Deadline. All original signed and sworn Opt-out Elections 

must be received by the Rehabilitator at the following address by the Opt-out Deadline. 

Senior Health Insurance Company of Pennsylvania (In Rehabilitation) 

Attn: Administrator of State Opt-out Elections 

550 Congressional Boulevard, Suite 200, Carmel, IN 46032 

 

Alternatively, the Opt-out Election will be effective if an electronic form of the Opt-out Election is 

received by the Rehabilitator via email at  (or via facsimile at 

) on or before the Opt-out Deadline. The physical original signed and sworn Opt-out Election must 

be received by the Rehabilitator no later than ten days after the Opt-out Deadline, i.e., by November 

25, 2021. Every state that does not communicate to the Rehabilitator a proper election to opt out by 

the Opt-out Deadline will be deemed to have opted into the Plan. The Rehabilitator will not assert 

that submitting an Opt-out Election in accordance with the Plan constitutes an appearance in the 

Rehabilitation proceeding or submission to the Court’s jurisdiction. 

The Rehabilitator will acknowledge every Opt-out Election in writing. An Opt-out Election sent in 

advance of the Opt-out Deadline may be canceled by the Opt-out State in a communication sent in the 

same manner as the Opt-out Election, received by the Rehabilitator no later than the Opt-out Deadline.   

It must contain the following language: 

On behalf of State [or Commonwealth] of  [X], and in the exercise of my authority as [X]’s  

senior insurance regulatory official, having first elected by communication dated [Opt-out 

Election date] to withdraw from  the premium rate increase approval provisions of the 

Rehabilitation Plan for Senior Health Insurance Company of Pennsylvania (SHIP) as to all 

of the in force long-term care insurance policies currently held by SHIP and first issued by 

SHIP or its predecessors in [X], I hereby revoke the Opt-out Election.  Accordingly, I request 
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that all of the SHIP long-term care insurance policies issued in [X] be included in the 

premium rate increase approval provisions of SHIP’s Rehabilitation Plan.  I have read the 

Plan and understand the consequences of this revocation. 

After the Opt-out Deadline, Opt-out Elections may only be revoked with the Rehabilitator’s written 

consent. Generally, such consent will be provided unless the revocation will have an adverse effect on 

the Plan or opt-in policyholders.  

After receiving an Opt-out Election, the Rehabilitator will file a premium rate application in the Opt-out 

state for all of the Opt-out Policies on an if knew premium basis (defined and explained in the Approved 

Plan).  However, no rate increases will be sought for policyholders on premium waiver or, in Phase One, 

for those whose premium is at or above if knew premium. 

If a state submits (and the Rehabilitator acknowledges) an Opt-out Election, and that state 

subsequently and timely approves the rate increases requested by the Rehabilitator in full for all Opt-

out Policies, the state will be treated as if it had not opted out of the Plan.  It will be deemed to be an 

Opt-in State, and its policyholders will be included in the Plan just as those whose policies were issued 

in states that did not opt out (Opt-in States). 

 

Policyholder Data Available to Assist in Making Your Decision 

 

A file of policyholder data has been prepared to assist in your decision about participation in the Plan’s 

premium rate modification provisions. This policyholder file provides liabilities, premium, and 

Rehabilitation Plan coverage options information for individual policies in each state. Access to this file 

is available on the  SHIP Rehabilitation Plan secure data site. 

 

Please note that this policyholder file contains data as of July 31, 2021. This is the data the Rehabilitator 

will use in implementing the Plan.  If you previously requested and reviewed policyholder files for your 

state as of June 30, 2021, or an earlier date, the July 31, 2021, policyholder file is intended to replace 

those earlier files. 

 

Access to the SHIP Rehabilitation Plan Secure Data Site 

 

In February 2021, information was provided to you regarding the creation of a SHIP Rehabilitation Plan 

secure data site. If you do not already have access to this site, please send an email requesting access 

to  and access will be granted.  As the chief insurance regulator in your state, 
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you are authorized to have access to the secure data site which is being provided as a regulator-to-

regulator confidential communication under the auspices of applicable NAIC confidentiality provisions. 

Please do not hesitate to contact us if you have any questions about these confidentiality provisions or 

about obtaining access to the secure data site. 

 

Updated Information 

 

SHIP’s website will continue to be updated regularly with Court documents and related rehabilitation 

materials. You are encouraged to visit the website regularly for updated information. 

The Rehabilitator, the Court, and other interested parties are aware that the effect of this Amended 

Plan may be substantial for some policyholders and creditors. Every reasonable effort has been made 

to design a plan that is consistent with the best interests of policyholders, consistent with applicable 

law, and in compliance with the orders of the Court.  

We strongly encourage you to contact us if you have any questions about these matters.  You can reach 

me at  and Robert L. Robinson, SHIP’s chief rehabilitation officer, at 

 and   

Thank you for your patience and cooperation during the rehabilitation process. 

 

 

Sincerely yours, 

 

 

Patrick H. Cantilo 

Special Deputy Rehabilitator 

 

Enclosures 
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Frequently Asked Questions about Issue-State Rate Approval Alternative (“Opt-Out Election”) 

 

Q1.   What does opting out of the rate approval provisions of the Approved Plan mean for my 

policyholders? 

If a state opts-out of the rate setting provisions of the Approved Plan, policyholders with SHIP 

long-term care insurance policies issued in that state will not be eligible to participate in the rate 

approval and certain other provisions of the Plan.  Premium rates will be set by the Opt-out state 

and the Rehabilitator will adjust benefits accordingly to avoid requiring other policyholders to 

subsidize Opt-out policyholders.  In other respects, those policies will be administered under the 

Plan.  Opt-out policyholders will not have the same options as opt-in policyholders.  In particular, 

they will not be able to select the basic policy endorsement, enhanced basic policy endorsement, 

or enhanced NFO.  As explained in the Plan, under some circumstances Opt-out policyholders 

may end up paying a higher premium than they would have if the state had not opted out.  Note 

also that, if after opting out a state approves in full the Rehabilitator’s requested premium rate 

increases, the policies issued in that state will be treated as if the state had never opted out.  See 

Q11, below. 

Q2.  How does a state opt-out of the Plan? 

 

To opt out, the chief insurance regulator of a state must make an Opt-out Election using the 

attached form entitled “State Opt-out Election Form” or its own form containing the requisite 

provision, which will be signed and sworn by the chief insurance regulatory official of the state. 

The form must be mailed to the following address:  

 

Senior Health Insurance Company of Pennsylvania (In Rehabilitation) 

Attn: Administrator of State Opt-out Elections 

 550 Congressional Boulevard, Suite 200, Carmel, IN 46032  

The form must be received by the Rehabilitator at the above address by the Opt-out Deadline, 

which is November 15, 2021. More detailed instructions can be found in the cover letter of this 

Notice and on pages 109 - 110 of the Approved Plan. 

Q3. Will submitting an Opt-out Election subject a state to the jurisdiction of the rehabilitation 

court? 

While the Rehabilitator obviously cannot predict what the Court will decide in cases that have 

not yet arisen, she hereby assures all the commissioners and chief insurance regulators that 

neither the Pennsylvania Insurance Commissioner, nor the Rehabilitator, will take the position 

with the Court that submitting an Opt-Out Election subjects a state to the jurisdiction of the 

Rehabilitation Court. 
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Q4.  What happens when a state opts out of the Plan? 

An Opt-out Election will be effective as to all the SHIP LTC policies issued in the Opt-out State.  A 

state may not opt out as to only some of SHIP’s policies issued in that state.  The Rehabilitator 

will file a premium rate modification application in the Opt-out State and benefits will be adjusted 

depending on that state’s decision in response to that application. 

Additional details for the Premium Rate Increase Application begin on page 111 of the Approved 

Plan, including details of the treatment of opt-out policies in Phase One and Phase Two.  

Q5.  On what basis will the Rehabilitator file a rate modification application for Opt-out 

Policies? 

The Rehabilitator’s application will be on an if knew premium basis and submitted seriatim – 

policy-by-policy. 

Q6.  What will the Rehabilitator do if an Opt-out State rejects part or all of the requested 

premium rate modifications? 

 

In that case, the Rehabilitator will adjust the affected premium rates to the amount approved by 

the Opt-out State.  Depending on the option elected by the affected policyholder, benefits under 

the policy may be reduced to the amount that can be funded by the approved rate on an if knew 

basis.  This is necessary to avoid forcing other policyholders to subsidize the Opt-out Policies 

prospectively.  This matter is discussed in more detail in the Plan. 

 

Q7.  What will happen if an Opt-out State makes a rate decision for Opt-out Policies in groups 

rather than on a policy-by-policy basis? 

In that case, the Rehabilitator will apply the new rates to the affected policies individually.  Note 

that the result may be that some policyholders will get a larger rate increase than sought by the 

Rehabilitator without getting any additional benefits.  For other policyholders this may result in 

an unintended mandatory downgrade.  By way of illustration, assume that the Rehabilitator seeks 

a rate increase of 5% for Policyholder 1, 10% for Policyholder 2, and 15% for Policyholder 3.  If 

the state approves a flat 10% increase for all three, Policyholder 1 will end up paying 5% more 

than he or she would have if the state had opted in and Policyholder 3 will face a 5% benefit 

reduction he or she would not have if the state had approved the 15% requested increase. 

Q8.  Will Opt-out Policies have the same options as Opt-in Policies? 

No.  While the Plan must be read in detail to understand this, in general three options available 

to Opt-in Policyholders will not be available to Opt-out Policyholders: (1) the basic policy 

endorsement, (2) the enhanced basic policy endorsement, and (3) the enhanced non-forfeiture 

option.  These are described on pages 24, 48, 49 and 50 of the Plan.  As noted above, if the state 
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approves the Rehabilitator’s rate increase in full after opting out, the policyholders will be treated 

as if the state had not opted out and will have all the options available under the Plan. 

Q9.   How will states opting out affect the Plan? 

It is difficult to predict future results but, in general, the Rehabilitator believes that states opting 

out is likely to help reduce SHIP’s deficit more that states opting in. This is because it is anticipated 

that Opt-out States will approve lower rate increases than the Rehabilitator seeks.  This will result 

in additional downgrades which reduce the deficit faster than additional premium.  However, the 

Rehabilitator DOES NOT recommend that states opt out because that is generally expected to be 

disadvantageous to affected policyholders. 

Q10. What policies will be affected by a state’s opt-out decision? 

The Opt-out Election only affects policies issued in the Opt-out State, not those residing in that 

state.  On average, 15% of the policyholders reside in states other than the issue state.  For some 

states, this percentage is as high as 40%.  That means that the Opt-out State’s rate decision will 

affect a significant number of policyholders residing in other states.  Conversely, on average that 

rate decision will not affect 15% of SHIP’s policyholders in the Opt-out State (because they were 

issued in other states), although this percentage is as high as 57% in some states. 

Q11. What happens if a state that opts out of the Plan subsequently and timely approves the 

requested rate increases in full for all Opt-out Policies?  

If a state submits and the Rehabilitator acknowledges an Opt-Out Election, then subsequently 

and timely approves the requested rate increases in full for all Opt-out Policies, it will be treated 

as if it had not opted out of the Plan. It will be deemed to be an Opt-in State, and for functional 

purposes its policyholders will be included in the Plan just as those whose policies were issued in 

states that did not opt out (Opt-in States). Additional information about the Premium Rate 

Increase Application following the receipt of a valid Opt-out Election can be found in the 

Approved Plan. 



 

This form should be returned to: 

Senior Health Insurance Company of Pennsylvania (In Rehabilitation) 

Attn: Administrator of State Opt-out Elections 

550 Congressional Boulevard, Suite 200, Carmel, IN 46032 

This form must be received by the 

Opt-out Deadline – November 15, 2021 

 

STATE OPT-OUT ELECTION FORM 

Senior Health Insurance Company of Pennsylvania (In Rehabilitation) 

If you desire to opt-out of the rate modification provisions of the Approved Plan, please fill in the 

blanks with the name of your state in the paragraph below, sign your name, and include your 

title and date in the blanks below the paragraph.  The form must be notarized and received by 

the deadline. 

On behalf of the State (or Commonwealth) of ______________, and in the 

exercise of my authority as [_______________’s] senior insurance regulatory 

official I hereby elect to withdraw from the premium rate increase approval 

provisions of the Rehabilitation Plan for Senior Health Insurance Company of 

Pennsylvania (SHIP) all of the in force long-term care insurance policies 

currently held by SHIP and first issued by SHIP or its predecessors in 

[______________]. I have read the Plan and understand the consequences of 

this election. 

Printed Name:_____________________________        

Signature:_________________________________                                                                 

Title:_____________________________________  

Date:_____________________________________ 

 

State of _____ 

County of _____ 

BEFORE ME appeared on the ___day of ________, 2021  ___________________, known to me 

to be the person who signed the foregoing form and upon [his/her] oath stated that [he/she] 

executed the same for the purposes therein stated. 

__________________________________ 

Notary public in and for ______________  [NOTARY SEAL] 

My commission expires ______________ 
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PROOF OF SERVICE 

I hereby certify that on this day I caused the foregoing document to be served 

on the Rehabilitator by electronic delivery to the Rehabilitator's counsel and the 

Special Deputy Rehabilitator at the below addresses. 

Cozen O'Connor 
shipcomments@cozen.com 
rehab ilitation@,shipltc.com  

Patrick Cantilo 
service@cb-firm.com 

A copy of the foregoing was also served by electronic transmission via PacFile 

and was served upon the email addresses shown on the master service list available 

as of the date of filing, and upon the persons admitted as intervenors, with address 

by U.S. mail on: 

James F. Lapinski 
P.O. Box 291395 

Port Orange, FL 32129 

Georgianna Parisi 
257 Regency Ridge Drive 

Dayton, OH 45459 

Dated: November 2, 2021 /s/ Stephen G. Harvey 
Stephen G. Harvey 


