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IN THE COMMONWEALTH COURT OF PENNSYLVANIA
In Re: Senior Health Insurance

Company of Pennsylvania :
(in Rehabilitation) :  No.1SHP 2020

ANSWER OF THE MAINE ACTING SUPERINTENDENT OF
INSURANCE AND THE WASHINGTON INSURANCE
COMMISSIONER TO RULE TO SHOW CAUSE

Pursuant to the Court’s order and Pa. R.C.P. 206, the Acting Superintendent
of Insurance of the State of Maine (“Maine Superintendent’) and the Insurance
Commissioner of the State of Washington (“Washington Commissioner”) (the
“Respondent Regulators” or “Regulators”) hereby answer the Rule to Show Cause
Order dated June 2, 2022 (the “RTSC Order”) issued at the request of the
Insurance Commissioner of the Commonwealth of Pennsylvania, in his capacity as
Statutory Rehabilitator (“Rehabilitator”) of Senior Health Insurance Company of
Pennsylvania (“SHIP”’). The Rehabilitator’s Rule to Show Case is an improper
attempt to undo completed administrative proceedings in Maine and Washington
and to prevent the insurance regulators in those state from expressing their views
or taking action in their own states under their own states’ laws.

This Court did not enjoin actions in other states, and it cannot now sit in
review of those proceedings. The Regulators were not enjoined from proceeding

against SHIP, a regulated insurer, with respect to violations of their states’ laws

concerning policies issued in their states. If the Rehabilitator believed this Court’s
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orders somehow precluded those proceedings, the Rehabilitator should have raised
that argument in those proceedings. Where SHIP — under control of the
Rehabilitator — deliberately chose not to appear and present argument, the issue is
waived. The Maine and Washington orders are now final and binding, and they
are themselves entitled to preclusive effect under Maine and Washington law and
the Full Faith and Credit Clause. The Rehabilitator may not seek review of those
proceedings — which it could have appealed to Maine and Washington courts under
those states’ laws — in this Court.

For these and the other reasons set forth below, the Court should dismiss this
Rule to Show Cause proceeding.

Factual Background.
1. Filings and Orders.

The background of filings and orders in various proceedings pertinent to the
RTSC is as follows:

The SHIP Rehabilitation Proceeding. On January 29, 2020, the Court
issued an Order of Rehabilitation placing SHIP in rehabilitation and appointing the
Pennsylvania Commissioner as Rehabilitator. Ex. 1 (1 SHP 2020 Docket) at 16.
The Order did not include any injunction concerning the ability of state insurance
regulators to bring proceedings against SHIP. Paragraph 12 of the Order stayed

actions “currently or hereafter pending against SHIP in the Commonwealth of
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Pennsylvania” for 90 days, and Paragraph 13 directed the Rehabilitator “to review
all litigation pending outside the courts of the Commonwealth of Pennsylvania and
petition these other courts or tribunals” for a 90-day stay. See Ex. 1 at 18-19 99 12,
13.

On March 9, 2020, the Rehabilitator consented to an order of suspension of
SHIP’s Maine certificate of authority. Exhibit 32 at 2. That order stipulates in
relevant part that SHIP “may not transact any new insurance business in Maine,
but will be allowed to continue to renew and service existing business. [SHIP]
must continue to make required filings and pay all required fees and taxes.”

On December 21, 2020, the Washington Commissioner issued an order
suspending SHIP’s certificate of authority to issue new policies but directing that
SHIP continue existing coverages, make required filings, and pay fees/taxes.
Exhibit 31. SHIP (by the Rehabilitator) did not demand a hearing on the order.

The Rehabilitator filed her Application for Approval of Plan of
Rehabilitation on April 22, 2020. On June 12, 2020, the Court issued a Case
Management Order for Comments and Hearing on the Proposed Plan of
Rehabilitation. Exhibit 1 at 22. The Case Management Order provided a process
for persons interested in the proposed plan to submit comments and to seek

intervention.
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By application filed July 31, 2020 and joinder filed September 15, 2020, the
Superintendent of Insurance of the State of Maine, the Commissioner of Insurance
of the Commonwealth of Massachusetts, and the Insurance Commissioner of the
State of Washington (the “State Insurance Regulators™) applied to intervene for the
limited purpose of participating in the proceedings concerning and potentially
opposing the Rehabilitator’s application for approval of the proposed plan and
appealing from orders concerning the proposed plan. Exhibits 2, 3. The Court
allowed the State Insurance Regulators to intervene for that limited purpose by
orders entered September 15 and 18, 2020. Exhibit 1 at 29, 31. The Court’s orders
did not condition intervention or impose any restrictions on the State Insurance
Regulator’s regulation of SHIP.

On April 28, 2021, the Rehabilitator filed an Application for Injunction and
Stay Order seeking injunctions that would have enjoined and stayed proceedings
against SHIP across the country (“whether in this Commonwealth or elsewhere”)
for 180 days that also would have required any action for relief against SHIP to be
brought in the Commonwealth Court and enjoined any interference with SHIP’s
rehabilitation or rehabilitation proceedings. See Exhibit 4 at 11-12 (Application
for Relief, proposed order 4 3, 5-6). In its Order dated April 30, 2021, however,
the Court only granted a 180-day stay as to matters pending in Pennsylvania.

Exhibit 1 at 47 (Order 9 2). As to matters outside Pennsylvania, the Court directed
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the Rehabilitator “to review all litigation pending outside the courts of the
Commonwealth of Pennsylvania” and, as to such matters to “petition these courts
or tribunals” for an additional stay. Exhibit 1 at 47 (Order § 3). The Court did not
grant the broader relief requested.

After a hearing on the Second Amended Plan of Rehabilitation Plan (“Plan”)
from May 17 to May 21, 2021, the Court issued its Memorandum Opinion and the
Order granting the Rehabilitator’s Application and approving the Plan (““Approval
Order”) on August 24, 2021. Exhibit 1 at 55. The Memorandum Opinion was
amended on November 4, 2021, and the Regulators refer to the amended version
herein as the “Opinion.”

On September 21, 2021, the State Insurance Regulators appealed to the
Pennsylvania Supreme Court from the Approval Order. Exhibit 1 at 57. On
October 1, 2021, the State Insurance Regulators applied to the Commonwealth
Court for a stay pending appeal, which the Court denied on November 4, 2021.
Exhibit 1 at 58.!

On December 21, 2021, the Rehabilitator filed an Application for Order
Regarding Actuarial Memorandum and Premium Rates for Phase One. See

Exhibit 1 at 60. On February 2, 2022, the Court issued an order granting the

' On November 8, 2021, the State Insurance Regulators applied to the Pennsylvania Supreme
Court for a stay pending appeal which was denied on January 31, 2022. Exhibit 6 at 14, 18.
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application and authorizing the Rehabilitator to use the rates for Phase One.
Exhibit 1 at 61.

The State Insurance Regulators and the Rehabilitator have filed their briefs
with the Pennsylvania Supreme Court. See Exhibit 6. In her brief, the
Rehabilitator contended that the State Insurance Regulators lacked standing to be
heard. Exhibit 7 (Brief of Appellee-Statutory Rehabilitator pp. 15-17 (February 4,
2022)).

The Louisiana and South Carolina Litigation. The Rehabilitator’s
Annual Report noted litigation in Louisiana and South Carolina. Exhibit 5
(Rehabilitator’s Annual Report dated March 31, 2021) at 6-7. The Louisiana
Insurance Commissioner initially brought an action against SHIP and the

Rehabilitator on September 11, 2020, and then on December 3, 2021. See

www.shipltc.com/related-proceed-la. After a hearing on January 25, 2022, at
which the Rehabilitator’s Pennsylvania counsel appeared and argued, the
Louisiana court entered a preliminary injunction on February 3, 2022. Exhibit 8
at 1. The preliminary injunction barred SHIP and the Rehabilitator from enforcing
rates under the Plan against Louisiana policyholders without complying with
Louisiana law. The Rehabilitator filed an appeal.

The Director of the South Carolina Department of Insurance brought an

action against SHIP, the Rehabilitator, and the Special Deputy Rehabilitator on
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December 10, 2020. See www.shipltc.com-related-proceeding-sccep. After a

hearing on December 15, 2021, at which the Rehabilitator’s Pennsylvania counsel
appeared and argued, the South Carolina court issued a temporary injunction on
January 20, 2022. Exhibit 9 at 2. The temporary injunction enjoined the
defendants from notifying South Carolina policyholders of rates or benefits not
authorized by the South Carolina regulator. The Rehabilitator has appealed.

The Other State Litigation. The Rehabilitator’s Annual Report also noted
litigation in four other states. Exhibit 5 at 7. In early 2022, the chief insurance
regulators of lowa, New Jersey, North Carolina, and North Dakota commenced
litigation against SHIP and the Rehabilitator concerning policyholders in their
states. The Rehabilitator removed those actions from state courts to federal courts
and sought to have them transferred and consolidated by the United States Judicial
Panel on Multidistrict Litigation. See Exhibit 10 at n. 2 & Schedule A. After the
North Carolina federal court remanded that action, the Judicial Panel denied
transfer of the remaining federal cases on June 1, 2022. Exhibit 10.

Administrative Orders in Ten Other Jurisdictions. The Rehabilitator’s
Annual Report also noted administrative proceedings in other jurisdictions.
Exhibit 5 at 7. The chief insurance regulators of Alaska (on March 7, 2022),
Arkansas (March 3, 2022), Connecticut (February 15, 2022), the District of

Columbia (February 15, 2022), Maryland (February 15, 2022), Montana (March 2,
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2022), New Hampshire (March 18, 2022), Ohio (February 17, 2022), Utah
(February 22, 2022) and Vermont (March 6, 2022) issued orders against SHIP (and
in some instances the Rehabilitator and Special Deputy Rehabilitator) with respect
to policyholders in their states. Exhibits 11-20. The orders generally prohibit
SHIP from notifying policyholders of the jurisdiction of rates that have not been
approved by the regulator as required by the law of the jurisdiction.

The Maine Proceeding. On February 8, 2022, the Maine Bureau of
Insurance Staff submitted a Verified Complaint to the Superintendent alleging that
SHIP is transacting business in Maine in a manner that is causing or reasonably
expected to cause injury to Maine policyholders. Exhibit 22. The Superintendent
issued an Emergency Cease and Desist Order directed to SHIP on February 8,
2022 that, among other things, notified SHIP that an adjudicatory proceeding was
being initiated and setting a hearing date of February 18, 2022 in accordance with
Maine law. Exhibit 23 at 2-3. The proceeding was designated Maine Bureau of
Insurance Docket No. INS-22-200.

On February 15, 2022, the Superintendent issued an order designating a
hearing officer and delegating the power to act as decision maker in the

adjudication to the hearing officer. Exhibit 24.

20528098 6



On February 17, 2022, counsel for SHIP sent the Hearing Officer a letter
stating that SHIP would not appear in the administrative proceeding.? Exhibit 25.

On February 18, 2022, the Hearing Officer conducted the hearing at which
testimonial and documentary evidence was offered and admitted and official notice
was taken of certain materials.> On March 17, 2022, the Hearing Officer issued a
Decision and Order (the “Maine Order”) based on the record of that hearing.
Exhibit 26. Among other things, the Maine Order barred SHIP from changing
rates or benefits without filing the new rates and benefits for review by the
Superintendent under Maine law, and barred SHIP from notifying Maine
policyholders of proposed changes to rates or benefits unless the notice has been
reviewed by the Superintendent for compliance with Maine’s statutory notice
requirements.

The Maine Order notified SHIP of its right to appeal the order to the Maine
Superior Court within 30 days under Maine law. Exhibit 26 at 15. SHIP (or the
Rehabilitator acting for SHIP) did not take any appeal within the 30-day appeal

period.

2 The letter recited that counsel also represented SHIP’s Rehabilitator and Special Deputy Rehabilitator, and that
neither of them was subject to jurisdiction in Maine. They were never named as parties to the Maine proceeding,
nor did Maine ever attempt to assert jurisdiction over either of them.

3 The record contains the sworn testimony by one of SHIP’s Maine policyholders and the daughter of another Maine
policyholder, as well as the Maine Bureau of Insurance actuary in charge of reviewing long-term care insurance rate
filings on behalf of the Maine Superintendent. The policyholder who appeared as a witness turned 93 shortly after
the hearing and the other policyholder was 90 years old. Among other matters, the testimony demonstrated that
these policyholders found SHIP’s election package to be “very confusing” and that the policyholder “was just
overwhelmed with the [election] decision that she was going to have to make.” See Exhibit 26 (Maine Order) at 6.
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The Washington Order. On March 1, 2022, the Washington
Commissioner issued an Order to Cease and Desist (the “Washington Order”) to
SHIP. Exhibit 27. Among other things, the Washington Order prohibited SHIP
from charging Washington policyholders additional premium without authorization
of the Washington Commissioner.

The Washington Order notified SHIP of its right to demand a hearing within
90 days and that the right to a hearing is waived if not requested within 90 days.
Exhibit 27 at 8. SHIP (or the Rehabilitator acting for SHIP) did not request a
hearing within the 90-day period.

2. The Rehabilitator’s Delayed Implementation of the Plan

At first, the Rehabilitator sought to implement the Plan. The Rehabilitator
successfully opposed the State Insurance Regulators’ applications for stay pending
appeal in this Court and the Pennsylvania Supreme Court.

According to the Rehabilitator’s Annual Report, the Rehabilitator made a
first mailing of policyholder election packages in January 2022 to approximately
21,000 policyholders in 36 states. See Exhibit 5 at 11 (Exhibit B). This mailing
included Maine and Washington policyholders. See Exhibit 29 (Report attached to
Rehabilitator’s April 12, 2022 letter to other regulators) at 1. As of the April 12
date of the Rehabilitator’s letter, the Rehabilitator intended to make a mailing to

approximately 2,200 policyholders in 5 additional states in May 2022 and a
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mailing to additional policyholders in 4 more states and the District of Columbia in
June 2022. See Exhibit 5 at 11; Exhibit 29 at 2. Mailing in the final four states
(Iowa, North Dakota, Louisiana, and South Carolina) had not yet been determined.
See Exhibit 29 at 2.

As of April 10, 2022, 86% of the policyholders had responded from the 36
states where election packages had been mailed in January. Exhibit 29 at 1. This
included 81% of the policyholders in Maine, and 84% of the policyholders in
Washington. /d. The default provisions of the Plan will assign an option to the
remaining policyholders.

Under the Plan as presented to the Court, the Phase One elections and
defaults were to be implemented in the spring of 2022. See Opinion at 47, 77
(eight months from approval). The election packages notified policyholders that if
they chose to keep their current benefits, “The premium rates and benefits
associated with this option are not guaranteed and may change significantly in
Phase Two of the Rehabilitation Plan.” Exhibit 30 (sample election mailing
package) at 7 (Option 4). Policyholders were advised which reduced-benefit
options would protect them from possible Phase Two rate increases. Id. at 2

(coverage election form), 6 (policyholder guide), 7, 10 (Q7 & Q8), 15 (brochure),

19 (Q7 & Q8).
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However, in March 2022, the Rehabilitator decided to delay implementation
of Phase One policy modifications “until the earlier of October 1, 2022, or the date
of the final order of the Supreme Court.” Exhibit 5 (Rehabilitator’s Annual
Report) at 8 and Exhibit C. In April 2022, the Rehabilitator decided to delay Phase
Two of the Plan for at least five years. See Exhibit 28 (Rehabilitator’s April 12,
2022 Letter) at 1. The average age of SHIP’s policyholders is 88. /d.

RESPONSE TO RULE TO SHOW CAUSE
L. RESPONSE TO RTSC PARAGRAPH 1

In the Rule to Show Cause Order, the Court directed the Maine
Superintendent and the Washington Commissioner to show several points. RTSC
Order q 1(a)-(e). However, the points (a), (b), (d) and (e) all hinge on point (c), so
the Regulators address that point first.

A. THE MAINE AND WASHINGTON PROCEEDINGS DO NOT
VIOLATE ANY ORDER OF THIS COURT (POINT 1(c)).

In Point 1(c), the Court directed the Regulators to show “Why each
Administrative Action and any related proceedings are not in violation of this
Court’s orders.” The Maine and Washington administrative proceedings do not

violate this Court’s orders for the reasons as set forth below.
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1. The Court’s Orders Do Not Enjoin Proceedings
Against SHIP in Other States.

In the Petition for RTSC, the Rehabilitator assumes that the Maine and
Washington proceedings somehow violate the Court’s orders without ever clearly
identifying an actual provision that has been violated. There is none. The Court
has not issued any order barring the Maine Superintendent or the Washington
Commissioner from bringing administrative proceedings against SHIP for
violations of Maine or Washington law in its dealings with policyholders issued
policies in those states. The Maine Superintendent is charged with enforcing the
provisions of the Maine insurance laws, including by cease and desist orders. See
24-A M.R.S. § 211; 24-A M.R.S. § 12-A. The Washington Commissioner is
charged with enforcing the Washington insurance code, including by cease and
desist orders. See R.C.W. 48.02.060, 48.02.080.

a. The Court has refrained from addressing
proceedings in other states.

Before turning to the Court’s orders respecting the Plan, it is worth noting
that none of the Court’s other orders is directed at actions in other states. To the
contrary, consistent with the direction of the Pennsylvania insurer rehabilitation
statutes, the Court has carefully refrained from attempting to exercise jurisdiction

over actions outside of Pennsylvania.
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The statutes do not authorize the Rehabilitator or Commonwealth Court to
stay or enjoin litigation outside Pennsylvania. They direct courts “in this State” to
stay any action or proceeding by or against an insurer that is pending before them
when a rehabilitation order is entered. 40 P.S. § 221.17(a), first sentence. They
further authorize the Commonwealth Court to order the Rehabilitator to take such
action respecting the pending litigation as the court deems necessary. Id., second
sentence. However, with respect to “litigation pending outside this
Commonwealth,” the Rehabilitator is to “petition the courts having jurisdiction
over that litigation for stays.” Id., third sentence. The Court’s general injunctive
authority under 40 P.S. § 221.5(a) is similarly limited. While § 221.5(a) provides
the Commonwealth Court with authority to issue injunctions for various reasons,
§ 221.5(b) recognizes the territorial limitations on the Commonwealth Court’s
power, especially with respect to insurance licenses issued by regulators. It
provides: “The receiver may apply to any court outside of the Commonwealth for
the relief described in subsection (a) or suspension of any insurance licenses issued
by the commissioner.” 40 P.S. §221.5(b).

The Court carefully observed this limitation of its power to matters in
Pennsylvania in orders specifically enjoining or staying litigation or proceedings.
In the Order of Rehabilitation, the Court stayed matters in Pennsylvania but

directed the Rehabilitator to petition courts or tribunals outside Pennsylvania for
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stays in those proceedings. Exhibit 1 at 18-19 99 12-13. Similarly, when the
Rehabilitator requested a broad stay and injunction against litigation and an order
requiring all proceedings against SHIP to be commenced in the Commonwealth
Court, the Court granted relief only as to proceedings in Pennsylvania and directed
the Rehabilitator to petition courts outside Pennsylvania as to such matters.
Exhibit 1 at 47 q 3 (April 30, 2021 Order).

None of the Court’s orders concerning the Plan approval process or Plan
addresses other proceedings. The Case Management Order merely authorizes
Commenters granted intervenor status to participate in the hearing. Exhibit 1 at 23
9 13. The orders allowing the Maine Superintendent and the Washington
Commissioner to intervene do not place any limits on the Regulators’ ability to
otherwise regulate SHIP. Exhibit 1 at 30, 31. The Approval Order and the
Actuarial Memorandum Order are silent as to other proceedings. Exhibit 1 at 55,
61. Neither contains any provision that could be construed as enjoining anyone
from proceeding against SHIP in another state.

b. The Opinion and Plan do not bar regulatory action
in other states.

At bottom, the Rehabilitator’s petition for RTSC rests on the assumption that
the Court’s Opinion and Order approving the Plan enjoins other states from
regulating SHIP as to the business it conducts in those jurisdictions. That

assumption is incorrect.
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As an initial matter, none of the Court’s orders respecting the Plan enjoins
regulatory action. There is no basis for the Rehabilitator’s apparent contention that
the Regulators have violated a court order by administrative proceedings in Maine
and Washington.*

The Opinion and Approval Order only approved the validity of the Plan
under Pennsylvania law, as against the objections made by the State Insurance
Regulators. As the Court noted in the Opinion, among other things, the State
Insurance Regulators objected to the Plan because the Rehabilitator was not
authorized by Pennsylvania law to change SHIP’s rates and policies without
otherwise required regulatory approvals and because the Plan’s provision to that
effect did not give full faith and credit to other states’ laws as required by the Full
Faith and Credit Clause and comity. Opinion at 48-49. The Court rejected those
contentions, holding that the Rehabilitator had the power under Pennsylvania law
to set rates without approval of the issue states, and that the Full Faith and Credit
Clause did not require the Rehabilitator to submit rates to those states. Opinion at

60-61, 79, 80.

* If the Court had issued an injunction against proceedings in other states, it would fall outside
the ambit of full faith and credit. See Baker by Thomas v. General Motors Corp., 522 U.S. 222,
235 & n.9 (1998); Robbins v. Reliance Ins. Co., 102 S.W.3d 739, 743 (Tex. App. 2001). Local
law controls local matters in each state. Clark v. Willard, 294 U.S. 211, 213-215 (1935).
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The Court ruled that the Plan is authorized under Pennsylvania law and
consistent with Full Faith and Credit. This does not have the effect of precluding
regulators in other states from investigating and determining that rates and benefit
modifications to policies issued in their jurisdictions do not comply with the
insurance regulatory laws of their jurisdictions. Those state law issues were not
determined by the Court, and regulators remain free to address them.

It is particularly noteworthy that the Court has not reviewed the
Rehabilitator’s election package communications with the policyholders. The
Rehabilitator never asked the Commonwealth Court to review and approve her
proposed communications with policyholders, and the Court never addressed them.
Indeed, the Rehabilitator did not even obtain the Court’s approval of the rates to be
used in Phase One before mailing the election packages based on those rates to
Maine and Washington policyholders in January 2022. Regulators may properly
review communications with policyholders for compliance with the laws of their
states, and take action to prevent or cure any violation, as reflected in the decisions
of the two other state judges who have considered the question. See Exhibits 8§, 9.

2. As Contemplated by the Court’s Injunctions, Regulators
May Bring Proceedings Against SHIP, a Regulated Insurer
Which Is in Rehabilitation, Not Liquidation.

As noted above, the general injunctions that were issued by the Court in the

rehabilitation, by their terms, do not extend to actions in other states. Instead,
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consistent with the rehabilitation statute, the Court directed the Rehabilitator to
seek relief as to such proceedings from the courts or other tribunals in those states.
See 40 P.S. § 221.5(b), §221.17(a); Exhibit 1 at 19 q 13, 47 4 3. The Rehabilitator
thus must seek relief in the out-of-state forum, or the out-of-state action properly
can proceed. This is particularly true of regulatory matters. The Pennsylvania
statutes themselves recognize that the insurer receivership statutes do not limit
regulatory authority. See 40 P.S. § 221.1(a). Where they do not constrain the
Pennsylvania Commissioner’s ability to take action under other Pennsylvania
regulatory laws with respect to an insurer’s business in Pennsylvania, the
receivership statutes do not authorize the Court to bar action by other regulators
with respect to the insurer’s business in other states.

SHIP was authorized to do business in Maine and Washington as is required
to do business in those states, see 24-A MRS § 404 (requiring certificate of
authority); WRC 48.05.030 (same), and it is subject to the law of those states in its
dealings with policyholders issued policies in those states. As to Washington,
SHIP’s authority to issue new policies is now suspended, but SHIP is required to
continue existing coverages and make all reports and filings required by Title 48
RCW. Order 20-0879 (December 21, 2020) (Exhibit 31). As to Maine, although
SHIP’s certificate of authority is suspended, SHIP is to renew and service its

existing policies and “continue to make required filings” in accordance with Maine
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laws governing the transaction of insurance business in the State. Order INS-20-
300 (March 9, 2020) (Exhibit 32).
The regulators in Maine and Washington can thus bring proceedings against
SHIP if they believe it has violated their laws. There is nothing in the fact of
rehabilitation that prevents claimants, including regulators, from bringing suit
against an insurer in rehabilitation outside the insurer’s domiciliary state. See
Hobbs v. Don Mealey Chevrolet, Inc., 642 So.2d 1149, 1158 (Fla. App. 1994);
Smalls v. Weed, 360 S.E.2d 531, 534 (S.C. App. 1987). Regulatory actions
concerning the compliance of SHIP with the laws of Maine and Washington in its
transaction of insurance business, including communications with policyholders, in
those states do not implicate this Court’s in rem jurisdiction. “Full faith and credit
does not here enable one state . . . to project its laws across state lines so as to
preclude the other from prescribing for itself the legal consequences of acts within
it.” Pacific Employers Ins. Co. v. Industrial Acc. Comm., 306 U.S. 493 (1939).
3. The Rehabilitator Should Have Raised the Purported
Preclusive Effect of the Plan Approval in the
Administrative Actions, and He is Now Barred from
Asserting It Here.
The Rehabilitator failed to appear in the Maine and Washington proceedings
or to appeal from the Maine Order or seek a hearing on the Washington Order.

The Orders are thus final and binding on SHIP and the Rehabilitator. They have

finally determined that (1) SHIP is subject to the regulatory jurisdiction of those
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states, notwithstanding the Pennsylvania orders, and (2) SHIP has violated Maine
and Washington law, and (3) SHIP is bound to comply with the administrative
orders. Those Orders have preclusive effect, and the Rehabilitator cannot seek
review of those unappealed decisions in this Court. The RTSC should accordingly
be dismissed.

a. The proper forum to address preclusion was the
administrative action.

It appears that the Rehabilitator is contending that the Court’s Opinion has
the effect of precluding regulatory proceedings outside of Pennsylvania. As
recognized by the Court’s orders directing the Rehabilitator to seek stays from out-
of-state tribunals (Exhibit 1 at 19, 47), such matters are properly heard and decided
in those proceedings themselves. If the Rehabilitator believed that the Opinion
barred the administrative proceedings, the Rehabilitator should have appeared and
made that argument in those proceedings. The Rehabilitator’s failure to follow the
Court’s own directive waived the issue.

The Administrative Orders nonetheless addressed the basis for jurisdiction
over SHIP in light of the rehabilitation proceeding and concluded that jurisdiction
in Maine and Washington was proper. The Maine Order expressly held that SHIP
is subject to the jurisdiction of the regulator, that the Approval Order does not
deprive the regulator of authority over SHIP and its rates in the state, and that

SHIP had violated Maine law. Exhibit 26 at 9-11, 11-14. The Washington Order
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identified the basis for jurisdiction over SHIP, noted the Pennsylvania orders and
that the election package was not considered by the Commonwealth Court, and
ruled that SHIP had violated Washington law. Exhibit 27 at 2-3, 5, 8.

The preclusive effect of a prior decision on a separate action is properly
determined in the second action. Res judicata is an affirmative defense to be
determined in the subsequent proceeding. See Maine R.C.P. 8(¢); Wash. R.C.P.
8(c); Pa. R.C.P. 1030(a). Ifthe Rehabilitator sought to prevent the administrative
proceedings against SHIP from going forward based upon a preclusion argument,
he was required to pursue that contention in the administrative proceedings and on
appeal to the Maine and Washington courts.

b. The Administrative Orders are final and binding on
the Rehabilitator and preclude this RTSC proceeding.

By failing to appear, object, and appeal, the Rehabilitator is now himself
bound by the preclusive effect of the Administrative Orders and the doctrine of
administrative finality. He cannot seek review of the Administrative Orders —
which were subject to potential review in Maine and Washington — in this Court.

1. Maine. The Rehabilitator did not exercise SHIP’s rights to contest the
adjudicatory administrative proceedings or to appeal an adverse decision as
provided by Maine law. See 24-A M.R.S. § 236 (“In general, judicial review of
actions taken by the superintendent . . . must occur in conformity with the

provisions set forth in the Maine Administrative Procedures Act.”); 5 M.R.S.
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§ 11001 (Maine APA providing for review in Maine Superior Court). SHIP was
given notice of the proceeding, and it refused to appear. See Exhibit 25 (Counsel’s
letter dated February 17, 2022). SHIP was given notice of the Maine Order and its
right to appeal to the Maine Superior Court within 30 days. Exhibit 26 at 15.
SHIP (acting by the Rehabilitator) did not appeal.

SHIP, and thus the Rehabilitator, is accordingly bound by the Maine Order.
The Maine Order, unchallenged by appeal, has preclusive effect. See State v.
Thompson, 958 A.2d 887, 890-891 (Me. 2008); Town of Boothbay v. Jenness, 822
A.2d 1169, 1175-1177 (Me. 2003) (“Since Jenness was given notice of her right
and opportunity to appeal the CEO’s decision to the Board, she is precluded from
rearguing the interpretation of the ordinance through concepts of administrative res
judicata, and she cannot, in the District Court, collaterally attack the CEO’s
finding.”)

2. Washington. Similarly, the Rehabilitator did not exercise SHIP’s
rights to contest the Washington administrative proceedings as provided by
Washington law. SHIP had 90 days to request a hearing on the Washington Order.
See R.C.W. 48.04.010, WAC 284-02-070, WAC 10-08-110. SHIP was notified of
the order and its right to request a hearing within 90 days Exhibit 27 at 8-9. SHIP
did not request a hearing within that period. See Exhibit 5 at 7-8 (Rehabilitator

will not participate in administrative proceedings). It is accordingly conclusively

22

20528098 6



deemed to have waived that right. See R.C.W. 48.04.010(3); R.C.W.
34.05.440(1).> SHIP cannot now challenge the administrative order. See Dhaliwal
v. State, Dept. of Social & Health Services,2 Wash. App. 1044 (2018)
(unpublished); Evergreen Washington Healthcare Frontier LLC v. Dept. of Social
& Health Services, 287 P.3d 40, 47-48 (Wash. App. 2012) (dismissing suit where
plaintiff had failed to exhaust administrative remedies).

SHIP, and thus the Rehabilitator, is accordingly bound by the Washington
Order. The unchallenged Order has preclusive effect. See Reninger v. State Dept.
of Corrections, 951 P.2d 782, 788 (Wash. 1998); Matter of Marriage of Shortway,
423 P.3d 270, 277, 279 (Wash. App. 2018) (“Because William failed to properly
seek judicial review of the final department order and, instead, improperly filed a
motion in the superior court challenging the Department’s order, res judicata
applies to preclude William’s improper collateral attack of the order in superior
court.”).

The Maine Order and the Washington Order have thus finally determined
that (1) SHIP is subject to the regulatory jurisdiction of those states,
notwithstanding any Pennsylvania orders, (2) SHIP has violated Maine and

Washington law, and (3) SHIP is enjoined as provided in the administrative orders.

> If SHIP had contested the Washington Order, it could have appealed to the Washington courts
under the Washington Administrative Procedure Act. See R.C.W. 34.05.514 (providing for
review in Washington Superior Court).
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C. This Court cannot sit in review of final administrative
orders in other states.

By the Petition for RTSC, the Rehabilitator is effectively asking this Court
to sit in review of the final administrative actions by the Maine and Washington
regulators under the laws of their states. This is improper. As noted above,
SHIP’s right of appeal — which it did not exercise — was to the Maine and
Washington courts.

1. The Rehabilitator’s attempted end-run around the administrative
proceedings runs afoul of the Pennsylvania doctrine of administrative finality.
“The doctrine of administrative finality precludes a collateral attack of an
administrative action where the party aggrieved by that action foregoes his
statutory appeal remedy.” Department of Environmental Protection v. Peters
Township Sanitary Auth., 767 A.2d 601, 603 (Pa. Cmwlth. 2001). See Doheny v.
Commonwealth, Department of Transportation, 171 A.3d 930, 935 (Pa. Cmwlth.
2017). In those cases, the Commonwealth Court quoted an earlier decision:

We agree that an aggrieved party has no duty to appeal but disagree that

upon failure to do so, the party so aggrieved preserves to some indefinite

future time in some indefinite future proceedings the right to contest an
unappealed order. To conclude otherwise would postpone indefinitely the

vitality of administrative orders and frustrate the orderly operations of
administrative law.
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Department of Environmental Resources v. Wheeling-Pittsburgh Steel Corp., 348
A.2d 765, 757 (Pa. Cmwlth. 1975), aff’d, 375 A.2d 320 (Pa. 1977), cert. denied,
434 U.S. 969 (1977).

Under the doctrine of administrative finality, the Rehabilitator would be
prohibited from collaterally attacking the Administrative Orders in this Court if
they were Pennsylvania orders. The principles of the doctrine apply here.

2. Review is barred by the preclusive effect of the Orders under Maine
and Washington law and full faith and credit. The Administrative Orders are
entitled to preclusive effect under the laws of their states as described above. They
are thus entitled to full faith and credit in Pennsylvania under the Full Faith and
Credit Clause of the United States Constitution. See University of Tennessee v.
Elliott, 478 U.S. 788 (1986) (“[A]ll of the opinions in Thomas v. Washington Gas
Light Co., 448 U.S. 261 (1980), express the view that the Full Faith and Credit
Clause compels the States to give preclusive effect to the fact findings of an
administrative tribunal in a sister State.”).

Having deliberately chosen not to contest the Maine and Washington
proceedings, the Rehabilitator cannot turn to this Court for relief after the fact.
This Court does not have jurisdiction to review the final Administrative Orders in

Maine and Washington or to otherwise nullify them.
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4. If the Purported Preclusive Effect of the Approval Could Be
Determined Here, the Approval Has No Such Effect.

The Court’s approval of the Plan does not preclude the Maine
Superintendent and the Washington Commissioner from bringing administrative
proceedings. As set forth above, if the Rehabilitator believed it did, the
Rehabilitator was required to raise the issue in the administrative proceedings and
cannot raise it now. In any event, the Rehabilitator does not address the
prerequisites for preclusion in the petition. A Pennsylvania order can only have res
judicata or collateral estoppel effect if those requirements are met.

1.  As an initial matter, the Approval Order is subject to the pending
appeal. While generally such a “judgment” is considered final, see Shaffer v.
Smith, 673 A.2d 872, 874 (Pa. 1996), here the Rehabilitator is contending that the
State Insurance Regulators cannot even be heard to challenge the Approval Order
because they lack standing. See Exhibit 7 (Brief of Appellee-Statutory
Rehabilitator at 15-17 (February 4, 2022)). Where the Rehabilitator is contending
that the State Insurance Regulators cannot be heard to challenge the Approval
Order on appeal, he cannot simultaneously contend that the order has preclusive
effect. See Restatement (Second) of Judgments § 28(1) and comment a. That
would mean that the State Insurance Regulators did not have a full and fair
opportunity to litigate the matter and giving the order preclusive effect would

deprive the State Insurance Regulators of Due Process. See id., § 28(5) and
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comment j, Hansberry v. Lee, 311 U.S. 32,40 (1940); Keating v. Keating, 855
A.2d 80, 84 (Pa. Super. Ct. 2004).

2. The Approval Order does not bar the administrative proceedings. Res
judicata or claim preclusion bars actions on a claim that was raised or could have
been raised in a prior action. It requires that four elements — the “four identities” —
must be common to both of the two actions involved: “an identity of issues, an
identity of causes of action, identity of persons and parties to the action, and
identity of the quality or capacity of the parties suing or being sued.” In re
Coatesville Area School District, 244 A.3d 373, 379 (Pa. 2021) (quoting In re lulo,
766 A.2d 335, 337 (Pa. 2001)).

Claim preclusion does not apply because the two proceedings do not involve
an identity of causes of action. The Pennsylvania proceedings concerned approval
of a proposed plan of rehabilitation. State Insurance Regulators intervened in the
rehabilitation only for the limited purpose of commenting on and potentially
opposing the Plan. The administrative proceedings, by contrast, concerned
enforcement of state law against a regulated entity. The Maine and Washington
regulators contended that SHIP has violated the laws of their states in several

respects, including communications with policyholders.
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The Pennsylvania and the Washington and Maine proceedings do not
present the same claim. The plan approval and administrative enforcement
proceedings are separate “causes of action.”

Moreover, the Commonwealth Court has no jurisdiction to hear enforcement
proceedings by state regulators of other states against a regulated entity for
violations of their states’ laws in their respective states. Under Maine and
Washington law, those matters are to be decided in administrative and or,
potentially, judicial proceedings in those states as set forth in the Maine Order and
the Washington Order. That the Commonwealth Court has in rem jurisdiction over
SHIP in Pennsylvania and statutory authority to approve a rehabilitation plan does
not provide “bootstrap” jurisdiction over the enforcement proceedings. See Koken
v. Fidelity Mut. Life Ins. Co., 803 A.2d 807, 813-814 (Pa. Cmwlth. 2002) (“[O]ur
jurisdiction over an action cannot be ‘bootstrapped’ simply by virtue of including a
provision for it in a rehabilitation plan over which we do have jurisdiction.”)
(italics in original).

This is particularly true with respect to SHIP’s communications with its
policyholders. Those communications from SHIP (by the Rehabilitator) were only
prepared and issued long after the Court approved the Plan. They were never
presented to the Commonwealth Court for review. There was no opportunity in

the rehabilitation proceeding for anyone to address the propriety of the
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communications. This is especially so in light of the Rehabilitator’s decision to
delay Phase Two for at least five years after using the specter of Phase Two
consequences to encourage certain Phase One choices to reduce SHIP’s funding
gap. See Exhibit 30 at 7. The Maine and Washington proceedings present “causes
of action” wholly separate from the Plan approval.

3. Collateral estoppel is also inapplicable. Collateral estoppel or issue
preclusion prevents re-litigation of issues that were decided in a prior action. It
only applies where:

the issue is the same as in the prior litigation; the prior action resulted in a

final judgment on the merits; that party against whom the doctrine is

asserted was a party or in privity with a party to the prior action; and the
party against whom the doctrine is asserted had a full and fair opportunity to
litigate the issue in the prior action. In some renditions, courts add a fifth
element, namely the resolution of the issue in the prior proceeding was
essential to the judgment.

Coatesville, 244 A.3d at 379 (citations omitted).

The issues determined by the Court in addressing the State Insurance
Regulators’ objections to the Plan concerned whether the Plan complied with
Pennsylvania law and whether it denied Full Faith and Credit to other states’ rate
review statutes. See Opinion at 48-49, 60-61. While the Court held that the Plan
was authorized under Pennsylvania law and did not violate Full Faith and Credit,

the Court did not decide that the rates and policy modifications complied with

Maine or Washington law (or the law of any other state). The issue of compliance
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with Maine and Washington law was not “actually litigated.” See Restatement
(Second) of Judgments § 27. Indeed, the Court had not addressed rates at all at the
time the Rehabilitator made the mailings to policyholders in Maine and
Washington in January 2022. The Court only addressed rates in its Actuarial
Memorandum Order on February 2, 2022, and that Order only concluded that the
proposed Phase One rates satisfied the requirements of the Pennsylvania Insurance
Department and that this sufficed for purposes of the Plan. Exhibit 1 at 61. The
Rehabilitator’s option election mailings, of course, were never presented to the
Court for review and were never litigated in the rehabilitation proceeding. The
compliance of their disclosures with Maine and Washington law was not litigated
in Pennsylvania.

4. Finally, the statement in the Opinion to the effect that the Court’s
order would be entitled to Full Faith and Credit in other states (Opinion at 61) is
not entitled to preclusive effect. The issue before the Court was whether
Pennsylvania’s obligation to give the laws of other states full faith and credit
rendered the Plan unconstitutional. See Opinion at 48-49, 60-61. The question of
any full faith and credit due to the Pennsylvania decision elsewhere was not before
the Court and it was not “actually litigated” or “essential to the judgment” as is
required for preclusion. The statement is inessential, unlitigated dicta, and it is not

subject to collateral estoppel.
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B. THE ADMINISTRATIVE ACTIONS SHOULD NOT BE
DISSOLVED AND ARE NOT NULL AND VOID (POINTS 1(a)
AND (b)).

In Points 1(a) and (b), the Court directs the Respondents to show why each
Administrative Action should not be dissolved and terminated, and why the
Administrative Actions are not null and void with respect to the Rehabilitator, the
Special Deputy Rehabilitator or the Plan.

As set forth above, the Administrative Actions did not violate any order of
the Court. Further, SHIP — acting under the control of the Rehabilitator and
Special Deputy Rehabilitator — was notified of the Administrative Actions and had
the right and obligation to respond to the Administrative Actions. Ifthe
Rehabilitator believed that the Court’s Approval Order precluded those actions, the
Rehabilitator should have appeared and raised preclusion as an affirmative defense.
By not doing so, SHIP waived the issue. Likewise, SHIP waived any claim that
the Administrative Orders were invalid or erroneous under the laws of Maine or
Washington. The Administrative Orders are now final and binding on SHIP and
the Rehabilitator. Under the rules of preclusion and administrative finality, this
Court may not sit in review of the unappealed and final administrative orders in
other states.

29 €6

There is accordingly no basis for this Court to “dissolve,” “terminate,” or

declare “null and void” the Maine Order and the Washington Order. This Court
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has no jurisdiction over administrative (or judicial) proceedings in other states. To
the contrary, it must respect them as a matter of preclusion and administrative law,
as well as Full Faith and Credit and comity.

C. POLICYHOLDER COMMUNICATIONS DO NOT VIOLATE
THE COURT’S ORDERS (POINT 1(d)).

In Point 1(d), the Court directed the Respondents to show why policyholder
communications related to implementation of SHIP’s Plan are not in violation of
the Court’s orders.

As an 1nitial matter, none of the Court’s orders entered in the rehabilitation
place any limitations on the ability of state insurance regulators to communicate
with policyholders issued policies in their states. The Rehabilitator does not point
to any order on this subject. Further, the Rehabilitator did not seek approval from
the Court of the policyholder election packages or any other communications to
policyholders. In identifying violations of Maine and Washington law in those
communications, the Regulators did not address matters within the scope of this
Court’s orders.

In any event, the Washington Commissioner and the Maine Superintendent
are public officials charged with regulating the business of insurance in their states.
As part of those responsibilities, Respondents may properly communicate with the

public, including policyholders, respecting matters of public importance
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concerning insurance. The Plan of Rehabilitation for SHIP is clearly a matter of
public importance, affecting SHIP policyholders in particular.

The Respondents have the right and duty to communicate with the public
and policyholders concerning such matters. Such communications are protected
from prior restraint by the First Amendment to the United States Constitution and
state law. See U.S. Const. Amend. 1; Maine Const. art. 1, § 4; Wash. Const. art. I,
§ 5; see also, e.g., Penn Const. Art. I, § 7. Prior restraint of speech could only be
justified in the clearest of circumstances. See Houston Community College System
v. Wilson, 142 S.Ct. 1253, 1259 (2022) (“[T]he government usually may not
impose prior restraints on speech.”); Tory v. Cochran, 544 U.S. 734, 738 (2005);
Times Film Corp. v. City of Chicago, 365 U.S. 43, 45-46 (1961); S.B. v. §.S., 243
A.3d 90, 104 (Pa. 2020); Willing v. Mazzocone, 393 A.2d 1155 (Pa. 1978).

The Court did not, and could not properly, limit the ability of the
Respondents to express their views in any order. That those views may differ from
those of the Rehabilitator with respect to the Plan and its compliance with law does
not restrict the ability of the Maine and Washington regulators to express them,
including the ability of the Washington Commissioner to send letters to

policyholders.

33

20528098 6



D. THE REGULATORS SHOULD NOT BE ENJOINED
FROM “FURTHER INTERFERENCE WITH SHIP’S
REHABILITATION” (POINT 1(e)).
In Point 1(e), the Court directs the Regulators to show why they should not
be enjoined from “any further interference” with SHIP’s rehabilitation.

1. As an initial matter, the RTSC process here impermissibly seeks to
reverse the burden of seeking relief. As the allegedly aggrieved party, the
Rehabilitator bears the burden of establishing a right to any injunctive relief. See
Warehime v. Warehime, 860 A.2d 41, 46-47 (Pa. 2004) (“There are six ‘essential
prerequisites’ that a party must establish prior to obtaining preliminary injunctive
relief.””). The Rehabilitator has not attempted to articulate or address these
prerequisites. If the Rehabilitator believes an injunction is appropriate, he should
apply for one supporting the request with specificity showing the alleged violations
of law involved, the harm caused and to be averted, and the precise terms of the
relief sought. Here, the Rehabilitator has done none of those things, and an
injunction is completely unsupported.

2. There is no statutory basis for an extraterritorial injunction against
actions outside the state. As noted above, the Pennsylvania statute concerning
stays in rehabilitation does not reach proceedings in other states. Instead, it directs

the Rehabilitator to petition the tribunals in other states for stays. 40 P.S.

§ 221.17(a). The Court’s general injunctive authority under 40 P.S. § 221.5(a) is
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similarly limited, as the statute presumes that a receiver must seek relief outside
Pennsylvania from courts outside Pennsylvania. 40 P.S. § 221.5(b). Finally,
where the insurer receivership statutes expressly do not preclude action under
Pennsylvania insurer regulatory statutes, 40 P.S. § 221.1(a), it would be
unreasonable to construe them to bar regulatory action under the insurer regulatory
statutes of other states as to the conduct of business in those states.

3. In any event, the Regulators have not “interfered” with the Plan. They
opposed it at the hearing, and they are appealing the Approval Order to the
Pennsylvania Supreme Court, as is their right as intervenors (and notwithstanding
the contrary standing argument of the Rehabilitator). They have also exercised
their regulatory rights and responsibilities with respect to SHIP, a regulated entity
transacting business in their states, by commencing administrative proceedings
concerning violations by SHIP of their states’ laws in its dealings with
policyholders issued policies in their states. Washington has further exercised its
regulatory authority by communicating with policyholders respecting the Plan.

As set forth above, none of these activities violated any orders of the Court.
And none has “harmed” the Rehabilitator in implementing the Plan. The
Rehabilitator mailed election packages to policyholders in Maine and Washington
before either administrative proceeding began. See Exhibit 5 at 11; Ex. 29 at 1.

The Rehabilitator has received responses from over 80% of the policyholders in
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each state (Exhibit 29 at 1), and the default provisions of the Plan will deal with the
rest. The percentage responding and the allocation among policyholder options are
generally consistent with the results in other jurisdictions. Delay in implementing
the Plan is a unilateral decision of the Rehabilitator.

4. An injunction against “interference” is impermissibly vague and
overbroad. “Interference” is in the eye of the beholder. An injunction needs to be
“as definite, clear and precise as possible” to avoid misunderstanding. Matenkoski
v. Greer,213 A.3d 1018, 1027 (Pa. Super. 2019) (quoting George F. Mayer and
Sons v. Com., Dept. Of Environmental Resources, 334 A,2d 313, 315 (Pa. Cmwlth.
1975)). This is particularly the case where the Rehabilitator apparently seeks to
enjoin speech in the form of public statements, letters, and communications by
public officials. See Tory v. Cochran, 544 U.S. 734, 738 (2005).

5. An injunction against public officials exercising their public
responsibilities as to an insurer doing business within their own states would be an
extraordinary step.

II. RESPONSE TO RTSC PARAGRAPH 2

In paragraph 2 of the RTSC Order, the Court directed the Respondents to
(a) identify all steps taken “in furtherance of their efforts to impair SHIP’s
rehabilitation” and (b) identify all steps taken or proposed to be taken to protect

SHIP’s policyholders “from the harm caused by Respondents’ interference with”
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the Plan. The Washington Commissioner and the Maine Superintendent disagree
with the premise of these points. The Regulators deny they have undertaken
efforts to “impair” SHIP’s rehabilitation or that they have “interfered” with SHIP’s
rehabilitation or that they have cause policyholders any harm.
A. THE REGULATORS HAVE NOT SOUGHT TO IMPAIR
SHIP’S REHABILITATION BUT TO PROTECT THE

INTERESTS OF POLICYHOLDERS AND THE STATE
REGULATORY SYSTEM BY OPPOSING THE PLAN (POINT

2(a)).

The Regulators have not sought to “impair” the Plan. They have opposed
the Plan as intervenors in the Plan approval proceedings and on appeal because the
Plan is contrary to the best financial interests of policyholders and beyond the
authority of the Rehabilitator and Commonwealth Court. They have also had
discussions with other concerned regulators. All of this is commonplace.

1. Opposition to a plan of rehabilitation through proceedings in the
Commonwealth Court and on appeal to the Pennsylvania Supreme Court is
unremarkable. Indeed, it is contemplated by the June 12, 2020 Case Management
Order. The Maine Superintendent and the Washington Commissioner took a
number of litigation steps, but they do not “impair” the rehabilitation.

In accordance with the Case Management Order, the Maine Superintendent
(with the Massachusetts Commissioner) and the Washington Commissioner filed

an application to intervene on July 31, 2020 and a joinder on September 15, 2020
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seeking intervention for the limited purpose of participating in the proceedings
concerning and potentially opposing the Rehabilitator’s application for approval of
the proposed plan and appealing from orders concerning the proposed plan.
Exhibits 2, 3. The Court allowed the Maine Superintendent and the Washington
Commissioner to intervene for that purpose by orders entered September 15

and 18, 2020. Exhibit 1 at 30, 31.

After hearing, the Court ultimately issued the Approval Order on August 24,
2021. On September 21, 2021, the Maine Superintendent, and the Washington
Commissioner (and the Massachusetts Commissioner) appealed to the
Pennsylvania Supreme Court from the Approval Order. See Exhibit 1 at 57.

On October 1, 2021, the Maine Superintendent, and the Washington
Commissioner (and the Massachusetts Commissioner) applied to the
Commonwealth Court for a stay pending appeal, which the Court denied on
November 4, 2021. See Exhibit 1 at 58, 59.

On November 8, 2021, the Maine Superintendent, and the Washington
Commissioner (and the Massachusetts Commissioner) applied to the Pennsylvania
Supreme Court for a stay pending appeal, which was denied on January 31, 2022.
See Exhibit 6 at 14, 18.

On December 27, 2021, the Maine Superintendent and the Washington

Commissioner (and the Massachusetts Commissioner) filed their brief with the

38

20528098 6



Pennsylvania Supreme Court. They filed their reply brief on February 22, 2022.
(They subsequently filed a response to the Rehabilitator’s application for expedited
appellate consideration, an application to supplement the record, and an application
for oral argument.) See Exhibit 6 at 17-20.

In connection with the appeal, the Regulators and their counsel had
discussions with other regulators and their counsel respecting amicus briefs. These
included discussions with the Louisiana Insurance Commissioner, the South
Carolina Director and their respective counsel, who wrote and coordinated a
motion for leave and an amicus brief in support of the State Insurance Regulators’
application to the Pennsylvania Supreme Court for stay pending appeal filed on
November 11, 2021. See Exhibit 6 at 15. That amicus brief was joined by the
chief insurance regulators of 19 jurisdictions. They also included discussions with
the Louisiana Insurance Commissioner, the South Carolina Director and counsel
concerning an amicus brief in support of the State Insurance Regulators’ brief on
the merits in the Pennsylvania Supreme Court. That amicus brief was filed on
December 22, 2022. See Exhibit 6 at 17. It was joined by the chief insurance
regulators of 27 jurisdictions.

The filing of amicus briefs is an unremarkable part of any appeal
contemplated by the appellate rules. See Pa.R.A.P. 531. Discussions by litigants

with potential amici are commonplace. The filing of amicus briefs by insurance
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regulators in the State Insurance Regulators’ appeal of the Approval Order does
not impair or interfere with the Plan.

2. The Rehabilitator’s request reflects a view that it is somehow
improper for insurance regulators to discuss among themselves the proceedings
and plan for rehabilitation of an insurance company that does business in their
jurisdictions and that is in dire financial straits. This is astonishing. Insurance has
long been regulated by the individual states, and the McCarran-Ferguson Act, 15
U.S.C. §§ 1011 et seq. reflects that the regulation of insurance is committed to the
states. State regulators have long worked together to address issues affecting
multiple states. Indeed, in 1871, insurance regulators formed the National
Association of Insurance Commissioners (“NAIC”) to facilitate interstate
discussion and cooperation and share expertise. There is nothing unusual or
improper about regulators discussing matters of shared concern.

It is unfortunate that the SHIP Plan has resulted in controversy because so
many regulators have differing views from the Pennsylvania Insurance
Commissioner of its legality and whether it protects policyholders. However,
SHIP transacted business and has policyholders in at least 46 jurisdictions. The
insurance regulators of those jurisdictions have a strong, legitimate interest in how
SHIP’s Plan affects policyholders in their jurisdictions. That they have discussed

the Plan and actions that they, in the exercise of their individual discretion and
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responsibilities under their respective laws, may take is not surprising. Nor should
it be controversial or the subject of judicial inquiry.

The Plan and concerns and potential responses have been discussed among
various regulators, including the Pennsylvania Insurance Commissioner, at NAIC
meetings and in numerous calls and exchanges throughout the post-Approval
Order period. The Regulators’ discussions with other regulators concerning the
Plan, at NAIC meetings and otherwise, are part of regulators’ responsibilities, not
some “impairment” of the Plan. The plan of rehabilitation for SHIP has been the
subject of nationwide regulatory concern, controversy, and discussion. SHIP’s
insolvency implicates its ability to pay benefits to policyholders in the 46
jurisdictions. The broad concern is reflected in the Rehabilitator’s own letters
concerning SHIP sent to regulators throughout the country reporting on the
rehabilitation plan. See, e.g., Exhibit 33 (Pennsylvania Insurance Commissioner
letter to other Commissioners dated August 26, 2021).

The Regulators note that they were involved in discussions with other
regulators leading to a letter dated February 11, 2022 from the chief insurance
regulators of 32 jurisdictions to the Pennsylvania Insurance Commissioner and
Rehabilitator (then Jessica Altman) asking that the Rehabilitator delay
implementation of the Plan. Exhibit 34. Michael Humphreys subsequently

became Acting Insurance Commissioner and Rehabilitator. In late March 2022, he
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unilaterally delayed the implementation of Phase One of the Plan until the earlier
of October 1, 2022 or the final order of the Pennsylvania Supreme Court. See
Exhibit 5 (Rehabilitator’s Annual Report) at 8. He subsequently unilaterally
decided to delay Phase Two of the Plan for at least five years. See Exhibit 28
(Pennsylvania Commissioner’s April 12, 2022 letter to other regulators) at 1.

3. The Regulators were also involved in administrative proceedings
concerning SHIP’s compliance with Maine and Washington law. As noted in the
Rehabilitator’s Annual Report, insurance regulators in at least 18 jurisdictions,
have brought proceedings against SHIP (in some instances also naming the
Rehabilitator and Special Deputy Rehabilitator) regarding compliance with their
jurisdiction’s laws. The Maine Superintendent and Washington Commissioner are
among them. Those proceedings are lawful exercises of the regulators’ individual
responsibilities and discretion under their own state laws to enforce those laws
respecting insurers doing business in their states. They do not “impair” the Plan.
The Rehabilitator’s view to the contrary reflects an erroneous view of the
Rehabilitator’s and Commonwealth Court’s authority respecting an insurer in
rehabilitation as set forth in the first part of this Answer. Further, the Rehabilitator
is bound by the decisions in the Maine and Washington Orders because he did not

appeal from them. He cannot now ask this Court to review them.
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The Maine and Washington administrative proceedings may be summarized
as follows:

Maine. On February 8, 2022, the Maine Bureau of Insurance Staff
submitted a Verified Complaint to the Superintendent alleging that SHIP is
transacting business in Maine in a manner that is causing or reasonably expected to
cause injury to Maine policyholders. Exhibit 22. The Superintendent issued an
Emergency Cease and Desist Order directed to SHIP on February 8, 2022 that,
among other things, notified SHIP that an adjudicatory hearing would be held on
February 18, 2022 in accordance with Maine law. Exhibit 23. On February 10,
2022, the Maine Bureau of Insurance issued a press release concerning the Cease
and Desist Order. Exhibit 35.

On February 15, 2022, the Superintendent issued an order designating a
hearing officer and delegating the power to act as decision maker in the proceeding
to the hearing officer. Exhibit 24.

On February 17, 2022, counsel for SHIP (who advised that he also
represented SHIP’s Rehabilitator and SHIP’s Special Deputy Rehabilitator) sent
the Hearing Officer a letter stating that his clients would not appear in the

proceeding. Exhibit 25.
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On February 18, 2022, the hearing was held as scheduled, and on March 17,
2022, the Hearing Officer issued the Maine Order based on the hearing record.
Exhibit 26.

The Maine Order notified SHIP of its right to appeal to the Maine Superior
Court within 30 days. Exhibit 26 at 15. Notice was provided to SHIP. SHIP did
not appeal within the period provided by Maine law, so the Maine Order is final.

There have been no further proceedings in Maine.

Washington. On March 1, 2022, the Washington Commissioner issued the
Washington Order to SHIP. Exhibit 27.

Also on March 1, 2022, the Washington Commissioner sent a letter to
Washington policyholders. Exhibit 36. The Office of the Insurance Commissioner
also issued a press release on that day. Exhibit 37.

The Washington Order notified SHIP of its right to demand a hearing within
90 days and that the right to a hearing is waived if not requested within 90 days.
Exhibit 27 at 8-9. SHIP did not request a hearing within the 90-day period, so the
Washington Order is final.

There have been no further proceedings in Washington.
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B. THERE HAS BEEN NO HARM TO POLICYHOLDERS FROM
DELAY IN IMPLEMENTING THE PLAN, AND IN ANY
EVENT THE DELAY IS THE RESULT OF UNILATERAL
DECISIONS BY THE REHABILITATOR (POINT 2(b)).

Point 2(b) of the RTSC asks the Regulators to identify all steps taken or
proposed to be taken to protect SHIP’s policyholders “from the harm caused by
Respondents’ interference with” SHIP’s Approved Plan of Rehabilitation. The
Rehabilitator’s question rests on a false premise because there has been no harm
and any delay results from the Rehabilitator’s actions.

1. There has been no harm to policyholders from the delay in
implementing the Plan.

By unilateral action of the Rehabilitator, Phase One of the Plan has been
delayed from the initial prediction of May 2022 until the earlier of October 1, 2022
or the final order of the Pennsylvania Supreme Court. Exhibit 5 at 8. That delay
has not harmed SHIP’s policyholders. During this period, they will continue to
pay premiums and receive benefits — including benefits in excess of guaranty
association limits — in accordance with their contracts, with no increase in
premiums or reduction in benefits. That does not harm them.

Also, by unilateral action of the Rehabilitator, Phase Two of the Plan has
been delayed for a period of at least five years. Exhibit 28. That delay will not

harm policyholders. During the five-year period, and assuming Phase One is

implemented as presently planned, policyholders will pay premiums and receive
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benefits — including benefits in excess of guaranty association limits —in
accordance with their contracts as modified in Phase One. While the Regulators
believe that Phase One of the Plan is not in the best interest of policyholders, the
extension of Phase One for five years is better for policyholders than the prompt
implementation of Phase Two. During that period, the Option 1 and Option 4
policyholders will not face the significant rate increases or benefit cuts that will
apply to them in Phase Two.

The Regulators note that during the periods of delay, the assets of SHIP will
be reduced at a rate greater than would be the case if Phase One had been
implemented in May 2022 and Phase Two implemented shortly thereafter (when
the actuarial analysis of the impact of Phase One elections was completed).
However, that will not hurt policyholders. When SHIP is unable to continue
paying policyholders their full benefits and is placed in liquidation, the guaranty
associations will assume responsibility for paying the benefits to SHIP
policyholders. The persons affected by the increased SHIP payments during the
delay period will be the taxpayers and others who fund the guaranty associations,
as they will be asked to fund the increased deficit that results from the prolonged
period of full payments by SHIP.

2. If there were any harm to SHIP policyholders from the delay in

implementing the Plan, that harm does not result from actions by the Regulators.
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The decision to delay Phase One until later in 2022 was made unilaterally by the
Rehabilitator in March 2022. Exhibit 5 at 8. The decision to delay Phase Two by
at least five years was made unilaterally by the Rehabilitator in April 2022.
Exhibit 28.

3. To the extent Point 2(b) may be intended to ask about the Maine and
Washington administrative actions, those actions have had no impact.

Based on information provided by the Rehabilitator, the Rehabilitator mailed
election packages to Maine and Washington policyholders in January 2022. See
Exhibit 5 at 11; Exhibit 29 at 1-2. The mailings thus went out before the
February 8, 2022 Maine Emergency Cease and Desist Order and before the
March 1, 2022 Washington Order. The Rehabilitator’s mailings to policyholders
were not affected by the administrative orders.

Also based on information provided by the Rehabilitator, 81.39% of the
Maine policyholders and 84.28% of the Washington policyholders had responded
by April 10, 2022. Exhibit 29 at 1. These percentages and the percentage
selections by option are consistent with the percentages for the 34 states where
there were January 2022 mailings shown on the Rehabilitator’s chart. See id.
Those who did not respond to the elections package will be addressed by the
default provision of the Plan. Thus, the Maine Order and the Washington Order

had no impact on the Rehabilitator’s solicitation of Phase One elections.
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In sum, the administrative proceedings had no apparent impact on the
mailing of and responses to the election packages in Maine and Washington, and
the Rehabilitator has voluntarily chosen to delay implementation of Phase One.

Conclusion

For the foregoing reasons, there is no basis for further proceedings against

the Regulators under the RTSC Order, and the Court should dismiss the RTSC

proceeding.
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June 22, 2022 Respectfully submitted,

By: Steve Harvey Law LLC,

/s/ Stephen G. Harvey
Stephen G. Harvey
steve(@steveharveylaw.com
1880 John F. Kennedy Blvd.
Suite 1715

Philadelphia, PA 19103

Tel. 215-438-6600

Attorneys for the Maine Acting
Superintendent of Insurance and the
Washington Insurance Commissioner

Of Counsel:

J. David Leslie (pro hac vice)
dleslie@verrill-law.com

Eric A. Smith (pro hac vice)
easmith@verrill-law.com
Verrill Dana LLP

One Federal Street

Boston, MA 02110

Tel. 617-951-1131

Tel. 617-951-1127

Counsel to the Maine Acting Superintendent of
Insurance and the Washington Insurance
Commissioner and Washington Special
Assistant Attorneys General
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order permitting them to intervene for the limited purpose of participating in the
proceedings concerning and potentially opposing the Rehabilitator’s Application
for Approval of the Plan of Rehabilitation for Senior Health Insurance Company of
Pennsylvania as described below.

The State Insurance Regulators further request that the Court grant leave to
extend the time for other state insurance regulators to join as intervenors together
with the Maine and Massachusetts insurance regulators until and including
September 15, 2020 (the formal comment deadline).

In support thereof, the State Insurance Regulators state as follows:

Background

1. Jessica K. Altman, Insurance Commissioner of the Commonwealth of
Pennsylvania, in her capacity as Statutory Rehabilitator (“Rehabilitator”), has
applied for approval of a plan of rehabilitation (the “Proposed Plan”) for Senior
Health Insurance Company of Pennsylvania (“SHIP”), an insurance company that
specialized in long-term care coverage. The Proposed Plan is attached as Exhibit
A to the Rehabilitator’s Application.

2. In addition to the business that SHIP transacted within Pennsylvania,
SHIP also operated for several decades as a licensed foreign insurer in 45 other

states, the District of Columbia, and the U.S. Virgin Islands, subject to the laws of



those respective jurisdictions and the regulatory authority of each jurisdiction’s
insurance commissioner or comparable state official.

3. Under the terms of the Proposed Plan, “other state insurance
departments” are specifically identified as “affected parties,” and the Rehabilitator
expressly seeks to have them “bound by the Court’s approval of the Plan, and its
modification of policies and premium rates as part of the Plan.” See Proposed Plan
at p. 80. Accordingly, the Proposed Plan acknowledges that state insurance
departments should be “provided an opportunity to object.” Id. The Case
Management Order issued by this Court outlines how such an opportunity may be
exercised through informal or formal comments, or intervention in the proceeding.
The Case Management Order specifies further: “Any Commenter who intends to
call or examine witnesses or introduce exhibits at the hearing on the proposed Plan
of Rehabilitation or participate in any discovery that this Court may permit must
file an application with the Court to intervene in the proceeding.” See Case
Management Order at § 9.

4. Pennsylvania Rule of Appellate Procedure 3775 states in pertinent part:

Intervention in a formal proceeding shall be allowed if the proven or

admitted allegations of the application establish a sufficient interest in the

proceedings, unless the interest of the applicant is already adequately

represented or intervention will unduly delay or prejudice the adjudication of
the rights of the parties.

%k %k k



(2) Limited intervention. When the applicant’s interest involves a discrete
controversy relating to the administration of the insurer’s business or estate,
the Court may grant the applicant limited intervention to participate as a
party in the discrete controversy. The limited intervenor shall not be placed
upon the master service list unless the Court orders otherwise.

Pa.R.A.P. 3775(c). The State Insurance Regulators satisfy the standard for limited
intervention concerning the Rehabilitator’s Application for Approval of the
Proposed Plan, and they are seeking intervention in accordance with the Case
Management Order.
Application for Intervention
Interests of the Applicants

5. The State Insurance Regulators have a direct and substantial interest
in the Proposed Plan collectively and in their own respective rights. SHIP was
licensed in both Massachusetts and Maine, and policyholders from each of those
jurisdictions will be subject to the Proposed Plan, if approved. The State Insurance
Regulators seek to intervene for the purpose of better understanding how the
Proposed Plan affects those interests and to protect those interests by participating
in discovery, participating in and presenting evidence at the hearing, and

potentially objecting to the Proposed Plan.



State-Specific Interests
Maine

6. The Superintendent enforces state insurance laws and undertakes the
duties of regulating insurers. See Maine Insurance Code, Title 24-A of the Maine
Revised Statutes; specifically, 24-A Me. Rev. Stat. § 211.

7. The Superintendent regulates SHIP. SHIP was licensed in Maine
from 1991 until its license was suspended in March 2020. Previously, SHIP
sought approval from the Superintendent for long-term care policy rate increases in
Maine. SHIP made its most recent Maine rate increase requests between 2011 and
2019. The Superintendent reviewed each increase in accordance with Maine
law. SHIP’s 2011 and 2019 rate requests were disapproved as excessive after the
Superintendent found that SHIP had failed to demonstrate that they met the rating
standards required by the applicable regulation; and the Superintendent approved
SHIP’s 2016 rate request at a level slightly lower than requested.

8. The Proposed Plan will affect Maine policyholders. According to
data provided to the Superintendent by the Rehabilitator, there were 388 Maine
policies subject to the Proposed Plan as of November 30, 2019. The average
estimated Phase One rate increase for Maine policyholders under the Proposed
Plan is nearly 70%. Furthermore, that projected increase is not evenly distributed:

146 policies would have no rate increase; 47 policies would have rate increases



below 20%; 160 policies would have increases ranging between 20.1% and 199%;
and 33 policies would have rate increases in excess of 200%, reaching as high as
1,275%.!

9. At the time this information was compiled, 38 Maine residents were
entitled to “on-claim waiver” of premium, meaning they are not paying premium
because they are currently receiving long-term care. Another 78 policies were
entitled to “active waiver,” either because the policyholder’s spouse was currently
on claim or because the policyholder’s spouse has already died and the terms of the
policy entitled the surviving spouse to a lifetime waiver of premium. The waiver-
of-premium benefit is one of the basic protections provided by long-term care
insurance. Typically, once a patient has been in a long-term care facility for the
waiting period specified in the policy, the patient stops paying the insurer and the
insurer begins reimbursing the patient — without diminishing the policy benefit by
deducting further premiums. The Proposed Plan would take this benefit away from
patients who are already receiving it, turning their premium waiver into a premium

discount capped at a fixed dollar amount.

! The information about policies in this and the following paragraph was provided
by the Rehabilitator to the Superintendent in a May 3, 2020 email and attachments
from Patrick H. Cantilo to Benjamin Yardley. The estimated rate increases were
calculated based upon that information. The number of policies referred to in this
paragraph do not add up to 388 because there were two policies for which the
estimated Phase One rate increase could not be calculated.
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10.  Like other jurisdictions in the United States, Maine has an extensive
body of law, in both statute and regulation, protecting insurance policyholders by
ensuring that they receive the insurance coverage they have been promised, and
prohibiting excessive or unfairly discriminatory rate increases. In particular, long-
term care insurance rates must be submitted for review by the Superintendent,
which includes an actuarial analysis, and increases may not be implemented unless
the Superintendent determines that they comply with applicable legal standards.
See e.g. 24-A Me. Rev. Stat. § 2736 (“Every insurer shall file for approval by the
superintendent every rate, rating formula, classification of risks and every
modification” of long-term care rates for use in Maine so that the Superintendent
can determine that the filing complies with “requirements that rates not be
excessive, inadequate or unfairly discriminatory”); 02-031 Code Me. Rules, ch.
420, § (6)(A)(9) (“The filing must include sufficient supporting information to
demonstrate [to the Superintendent] that the rates are not excessive, inadequate, or
unfairly discriminatory.”) The Proposed Plan purports to set aside these laws, and
comparable laws in other jurisdictions, and replace them with a process for setting

rates on a nationwide basis.



Massachusetts

11.  The Commissioner enforces state insurance laws and undertakes the
duties of regulating insurers. See Massachusetts General Laws, Chapter 175;
specifically, M.G.L. c. 175, § 3A.

12. The Commissioner regulates SHIP. SHIP has been licensed in
Massachusetts to write long term care insurance since 1990. Previously, SHIP
sought approval from the Commissioner for long-term care policy rate increases in
Massachusetts. SHIP made its most recent Massachusetts rate increase requests in
2011 and 2019. The Commissioner reviewed each increase in accordance with
Massachusetts law. The Commissioner permitted SHIP to increase rates at a level
lower than requested in the 2011 filing and only after satisfying the applicable
statutory and regulatory requirements. The 2019 rate request was withdrawn by
SHIP in April 2020 prior to the Commissioner 1ssuing a decision. The reason
provided for the withdrawal of the 2019 rate request was SHIP’s desire to include
the pending rate increases in the Proposed Plan.

13.  The Proposed Plan will affect Massachusetts policyholders.
According to data provided to the Commissioner by the Rehabilitator, there were
345 Massachusetts policies subject to the Proposed Plan as of November 30, 2019.
The average estimated Phase One rate increase for Massachusetts policyholders

under the Proposed Plan 1s nearly 45%. Furthermore, that projected increase 1s not



evenly distributed: for example, 174 policies without inflation protection would
have an average rate increase of 24%; 27 policies with lifetime benefits would
have an average increase of 64%; and 11 policies issued to policyholders under age
70 would have an average rate increase of 97%.2

14. At the time this information was compiled, 39 Massachusetts residents
were entitled to “on-claim waiver” of premium, meaning they are not paying
premium because they are currently receiving long-term care. Another 91 policies
were entitled to “active waiver,” either because the policyholder’s spouse was
currently on claim or because the policyholder’s spouse has already died and the
terms of the policy entitled the surviving spouse to a lifetime waiver of premium.
The waiver-of-premium benefit is one of the basic protections provided by long-
term care insurance. Typically, once a patient has been in a long-term care facility
for the waiting period specified in the policy, the patient stops paying the insurer
and the insurer begins reimbursing the patient — without diminishing the policy
benefit by deducting further premiums. The Proposed Plan would take this benefit
away from patients who are already receiving it, turning their premium waiver into

a premium discount capped at a fixed dollar amount.

2 The information about policies in this and the following paragraph was provided
by the Rehabilitator to the Commissioner in a December 20, 2019 email and
attachments from Laura Lyon Slaymaker to Christopher M. Joyce. The estimated
rate increases were calculated based upon that information.
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Overarching Regulatory Interests

16. The State Insurance Regulators have a regulatory interest in seeing
that contract rights of Maine and Massachusetts policyholders are respected and
that the standards and protections of the statutory rate-setting process are honored.
The Proposed Plan acknowledges that the policies are structured as “level-
premium guaranteed-renewable contracts” and that “this meant that, as long as the
policyholders paid their premiums, the policies could not be cancelled despite
changes in age, health, condition and other circumstances. Moreover, the
premiums could only be increased if they were increased by the same percentage
for all policyholders who had then same type of policy, and then only if the state
regulator approved the increase.” Proposed Plan at 73.

17.  The Proposed Plan, however, seeks to restructure the policies and
ultimately to discharge certain benefit liability, see Proposed Plan at 77, and it
expressly seeks to avoid review by Maine and Massachusetts insurance regulators
of premium increases and policy modifications, see Proposed Plan at 22. It seeks
to bind “affected parties (including other state insurance departments)” to the
Plan’s “modification of policies and premium rates.” Proposed Plan at 80.

18.  The Proposed Plan implicitly acknowledges that it needs “to place
policyholders in no worse a position than they would face in a liquidation of

SHIP.” Proposed Plan at 8. See Foster v. Mutual Fire, Marine and Inland Ins.
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Co., 531 Pa. 598, 613 (1992) (“Under Neblett [v. Carpenter, 305 U.S. 297 (1938)],
creditors must fare at least as well under a rehabilitation plan as they would under a
liquidation . . . .”). The State Insurance Regulators seek to understand how the
Plan can comport with this standard in light of the apparently significant premium
increases and/or benefit cuts proposed, in particular where those increases or cuts
will vary across states. See Proposed Plan at 11, 22, 72, and 74.

19.  In sum, the Proposed Plan is unprecedented and ignores the long-
standing allocation of authority for state insurance regulators to approve or set
rates on a state-specific basis. When a Maine or Massachusetts insurer does
business in Pennsylvania, Pennsylvania residents are protected by having the
fairness and reasonableness of the rates they pay determined under Pennsylvania
law by the Pennsylvania Commissioner, subject to review by Pennsylvania’s
courts. Maine and Massachusetts residents are entitled to the same protection
when they buy coverage from a Pennsylvania insurer. The State Insurance
Regulators’ concerns in this matter include protecting Maine and Massachusetts
residents from unfair and excessive rate increases and unreasonable benefit
decreases; and preserving a process for reviewing rate increases and benefit

decreases that respects state sovereignty and interstate comity.
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Purposes for which Intervention is Sought

20. Inthese circumstances, the State Insurance Regulators seek limited
mtervention for the purposes of participating in discovery, participating in and
presenting evidence at the hearing, and potentially objecting to the Proposed Plan
and appealing from orders entered concerning the Proposed Plan. Evidence may
include facts such as those cited in paragraphs 8-9 and 13-14 above demonstrating
the effect of the Proposed Plan on policyholders and the differing treatment of
policyholders both within a state and across states. The potential objections may
include non-compliance with the rate-setting statutes of the various states cited in
paragraphs 10 and 15 above and the statutory and constitutional limitations on
rehabilitation plans. Intervention is necessary because “the fundamental Plan
structure 1s unlikely to change unless the Court requires it.” Proposed Plan at 11.

21.  The State Insurance Regulators are considering and analyzing the
factual and legal issues presented by the Proposed Plan. The State Insurance
Regulators will file Formal Comments on or before September 15, 2020, in
accordance with the schedule set in paragraphs 8 and 9 of the Case Management
Order. If permitted to intervene, the State Insurance Regulators will provide
information concerning the witnesses and exhibits they intend to introduce at the
hearing on or before September 30, 2020 in accordance with the schedule set in

paragraph 9 of the Case Management Order. In light of the Case Management
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Order’s schedule for filings, the provision of Pa.R.A.P. 3775(b) concerning
attachment of the document to be filed if intervention is granted does not apply.
Request to Grant Leave to Extend the Time to Intervene

22.  If other states determine that a similar intervention in this proceeding
1s an appropriate process for protecting the interests of their own residents, it
would promote efficiency and judicial economy to grant all interested states the
option of consolidating their claims in a single intervention. The State Insurance
Regulators making this application request further that the Court grant leave to
permit other state insurance regulators to join as intervenors with the Maine and
Massachusetts insurance regulators, until and including September 15, 2020, or
other date set by the Court.

Conclusion

For all of the above reasons, the Maine Superintendent of Insurance and the
Massachusetts Commissioner of Insurance request that the Court (1) grant them
intervention in this matter for the limited purpose of participating in the
proceedings concerning and potentially opposing the Rehabilitator’s Application
for Approval of the Proposed Plan and appealing from orders concerning the
Proposed Plan, and (2) grant leave to extend the time for other state insurance

regulators to join as intervenors together with the Maine and Massachusetts
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insurance regulators by application filed with the Court until and including
September 15, 2020, or other date set by the Court.

Respectfully submitted,

By: /s/ Stephen G. Harvey
Stephen G. Harvey (PA 58233)
STEVE HARVEY LAW LLC
1880 John F. Kennedy Blvd.
Suite 1715
Philadelphia, PA 19013
(215) 438-6600
steve(@steveharveylaw.com

Attorneys for the Maine
Superintendent of Insurance and the
Massachusetts Commissioner of
Insurance

Of Counsel:

J. David Leslie

dleslie@rackemann.com

Eric A. Smith

esmith@rackemann.com

Rackemann, Sawyer & Brewster P.C.

160 Federal Street

Boston, MA 02110-1700

Tel. 617-951-1131

Tel. 617-951-1127

(pro hac vice motions to be submitted)

Counsel to the Maine Superintendent of Insurance and
the Massachusetts Commissioner of Insurance and
Massachusetts Special Assistant Attorneys General

Dated: July 31, 2020
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Maine Superintendent of Insurance and the Massachusetts Commissioner of
Insurance and Request to Grant Leave to Extend the Time to Intervene, to be
served upon the following and in the manner indicated below:

Amy Griffith Daubert, Esq.
PA Department of Insurance
1341 Strawberry Square
Harrisburg, PA 17120
(Via PACFile appellate court electronic filing system and US Mail)

Dexter Ryan Hamilton, Esq.
Cozen O’Connor
1650 Market Street, Suite 2800
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(Via PACFile appellate court electronic filing system and US Mail)

Preston M. Buchman, Esq.
PA Department of Insurance
901 North 7™ Street, Suite 200
Harrisburg, PA 17102
(Via PACFile appellate court electronic filing system and US Mail)

Leslie Miller Greenspan, Esq.
Tucker Law Group, LLC
1801 Market Street, Suite 2500
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(Via PACFile appellate court electronic filing system and US Mail)

Jodi A. Frantz, Esq.
Pennsylvania Insurance Department
1341 Strawberry Square
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(Via PACFile appellate court electronic filing system and US Mail)

James Reeves Potts, Esq.
Cozen O’Connor
1650 Market Street, Suite 2800
Philadelphia, PA 19103
(Via PACFile appellate court electronic filing system and US Mail)

Michael John Broadbent, Esq.
Cozen O’Connor
1650 Market Street, Suite 2800
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(Via PACFile appellate court electronic filing system and US Mail)

Kathryn McDermott Speaks, Esq.
Pennsylvania Insurance Department
1341 Strawberry Square
Harrisburg, PA 17120
(Via PACFile appellate court electronic filing system and US Mail)

Dorothy M. Dugue, Esq.
First Judicial District of Pennsylvania
1400 John F. Kennedy Blvd.
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(Via PACFile appellate court electronic filing system and US Mail)

/s/ Stephen G. Harvey

Stephen G. Harvey (PA No. 58233)
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Suite 1715
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(215) 438-6600
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Dated: July 31, 2020
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In support thereof, the Washington Commissioner states as follows:
Background

1. In the Joint Application, the Maine Superintendent and the
Massachusetts Commissioner requested that the Court grant leave to extend the
time for other state insurance regulators to join as intervenors until and including
September 15, 2020 (the formal comment deadline).

2. In the Rehabilitator’s Answer to the Joint Application, the
Rehabilitator opposed the request to extend time. However, after the Maine and
Massachusetts regulators reported in their Further Answer that the Washington
Commissioner wished to join in the Joint Application and to intervene, the
Rehabilitator filed an Application for Leave to File a Response that attached the
Rehabilitator’s Response to Answer and Further Answer of the Maine
Superintendent of Insurance and the Massachusetts Commissioner of Insurance

dated September 4, 2020 (“Rehabilitator’s Response™).

3. The Rehabilitator’s Response states that “[t]he Rehabilitator will not

oppose the Washington Commissioner’s application to intervene in this proceeding

consistent with Paragraph 9 of the Court’s June 12, 2020 Case Management Order

if such an application is filed prior to the Formal Comment Deadline of

September 15, 2020.” Rehabilitator’s Response at 2 (emphasis added). The

Washington Commissioner accordingly files this application to intervene.



Joinder in Joint Application and Request to Intervene

4. The Washington Commissioner hereby joins the Joint Application
filed by the Maine Superintendent of Insurance and the Massachusetts
Commissioner of Insurance and requests leave to intervene along with those state
regulators. The Washington Commissioner adopts the Joint Application, including
the description of regulatory interests and the purposes for intervention and the
relief sought therein, and will not repeat what has already been stated in the Joint
Application. The Washington Commissioner adds the following with respect to
the State of Washington:

Specific Interests of the Applicant

5. The Washington Commissioner has a direct and substantial interest in
the Proposed Plan. SHIP was licensed in Washington, and policyholders in the
State will be subject to the Proposed Plan, if approved. The Washington
Commissioner seeks to intervene for the purpose of better understanding how the
Proposed Plan affects those interests and to protect those interests by participating
in discovery, participating in and presenting evidence at the hearing, and
potentially objecting to the Proposed Plan.

6. The Washington Commissioner enforces state insurance laws and
undertakes the duties of regulating insurers. See Wash. Rev. Code §§ 48.01.020;

48.02.060.



7. The Washington Commissioner regulates SHIP. SHIP has been
licensed in Washington to write long term care insurance since October 20, 1989.
Previously, SHIP sought approval from the Commissioner for long-term care
policy rate increases in Washington. SHIP made its most recent Washington rate
increase requests in September 2018. The Commissioner reviewed this increase in
accordance with Washington law, but upon raising multiple substantive legal
issues with the company regarding the request, SHIP chose to withdraw the filing,
as also occurred with the company’s 2016 rate increase request. The last approved
rate increase request for SHIP’s long-term care business occurred in 2012.

8. The Proposed Plan will affect Washington policyholders. According
to data provided to the Commissioner by the Rehabilitator, there were 1,509
Washington policies subject to the Proposed Plan as of November 30, 2019. The
average estimated Phase One rate increase for Washington policyholders under the
Proposed Plan is 41%. Furthermore, that projected increase is not evenly
distributed: 334 polices would have a 30% rate increase; 949 policies would have a
rate increase of 40%; 202 policies would have rate increases of 49%; and 24

policies would have rate increases ranging between 88% and 140%.!

! The information about policies in this and the following paragraph was provided by the
Rehabilitator to the Commissioner in a December 20, 2019 email. The estimated rate increases
were calculated based upon that information.



9. At the time this information was compiled, 96 Washington residents
were entitled to “on-claim waiver” of premium, meaning they are not paying
premium because they are currently receiving long-term care. Another 252
policies were entitled to “active waiver,” either because the policyholder’s spouse
was currently on claim or because the policyholder’s spouse has already died and
the terms of the policy entitled the surviving spouse to a lifetime waiver of
premium. The waiver-of-premium benefit is one of the basic protections provided
by long-term care insurance. Typically, once a patient has been in a long-term care
facility for the waiting period specified in the policy, the patient stops paying the
insurer and the insurer begins reimbursing the patient — without diminishing the
policy benefit by deducting further premiums. The Proposed Plan would take this
benefit away from patients who are already receiving it, turning their premium
waiver into a premium discount capped at a fixed dollar amount.

10.  Like other jurisdictions in the United States, Washington has an
extensive body of law, in both statute and regulation, protecting insurance
policyholders by ensuring that they receive the insurance coverage they have been
promised, and prohibiting excessive or unfairly discriminatory rate increases. In
particular, long-term care insurance rate increase requests must be submitted for
review by the Commissioner, which includes an actuarial analysis, and increases

may not be implemented unless the Commissioner determines that they comply



with applicable legal standards. See Wash. Rev. Code §§ 48.83, 48.84; Wash.
Admin. Code § 284-54 & 284-60; Wash. Rev. Code § 48.18.110; Wash. Rev. Code
§ 48.18.480; Wash. Admin. Code §§ 284-83, 284-84. A long-term care insurance
rate increase request may be disapproved by the Commissioner if “the benefits
provided therein are unreasonable in relation to the premium charged.” Wash.
Rev. Code § 48.18.110. In addition, the Commissioner will deny rates if he finds
“unfair discrimination between insureds or subjects of insurance having
substantially like insuring, risk, and exposure factors, and expense elements, in the
terms or conditions of any insurance contract, or in the rate or amount of premium
charged therefor, or in the benefits payable or in any other rights or privileges
accruing thereunder.” Wash. Rev. Code § 48.18.480. The Proposed Plan purports
to set aside these laws, and comparable laws in other jurisdictions, and replace
them with a process for setting rates on a nationwide basis.
Overarching Regulatory Interests

11.  Asset forth in the Joint Application, the Washington Commissioner
and the other State regulators have a regulatory interest in seeing that contract
rights of policyholders in their States are respected and that the standards and
protections of the statutory rate-setting process are honored. The State Insurance
Regulators’ concerns in this matter include protecting their residents from unfair

and excessive rate increases and unreasonable benefit decreases; and preserving a



process for reviewing rate increases and benefit decreases that respects state
sovereignty and interstate comity.
Purposes for which Intervention is Sought

12.  As set forth in the Joint Application, the Washington Commissioner
joins the Maine Superintendent and the Massachusetts Commissioner in seeking
limited intervention for the purposes of participating in discovery, participating in
and presenting evidence at the hearing, and potentially objecting to the Proposed
Plan and appealing from orders entered concerning the Proposed Plan.?

13.  The State Insurance Regulators, including the Washington
Commissioner, will file Formal Comments on or before September 15, 2020, in
accordance with the schedule set in paragraphs 8 and 9 of the Case Management
Order. If permitted to intervene, the State Insurance Regulators will provide
information concerning the witnesses and exhibits they intend to introduce at the
hearing on or before September 30, 2020 in accordance with the schedule set in

paragraph 9 of the Case Management Order.

2 As stated in the Rehabilitator’s Response, the Rehabilitator does not oppose limited
intervention by Maine and Massachusetts (and now presumably Washington) for the purposes set
forth in paragraph 9 of the June 12, 2020 Case Management Order, and the Rehabilitator
acknowledges that, should the Court grant limited intervention, “that would necessarily include
the right to object to the Proposed Plan and appeal relevant orders concerning the Proposed
Plan.” Rehabilitator’s Response at 3.
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Massachusetts Special Assistant Attorneys General



PROOF OF SERVICE

I, Stephen G. Harvey, hereby certify that on September 15, 2020, I
served the foregoing JOINDER OF THE WASHINGTON INSURANCE
COMMISSIONER IN THE JOINT APPLICATION FOR INTERVENTION OF
THE MAINE SUPERINTENDENT OF INSURANCE AND THE
MASSACHUSETTS COMMISSIONER OF INSURANCE AND APPLICATION
TO INTERVENE via PACFile system as well as via email upon the following
counsel:

Dexter Ryan Hamilton, Esq.
Cozen O’Connor
1650 Market Street, Suite 2800
Philadelphia, PA 19103
dhamilton@cozen.com

Preston M. Buchman, Esq.
PA Department of Insurance
901 North 7™ Street, Suite 200
Harrisburg, PA 17102
pbuckman@pa.gov

Leslie Miller Greenspan, Esq.
Tucker Law Group, LLC
1801 Market Street, Suite 2500
Philadelphia, PA 19103
lgreenspan@tlgattorneys.com

James Reeves Potts, Esq.
Cozen O’Connor
1650 Market Street, Suite 2800
Philadelphia, PA 19103

jpotts@cozen.com
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Michael John Broadbent, Esq.
Cozen O’Connor
1650 Market Street, Suite 2800
Philadelphia, PA 19103
mbroadbent@cozen.com

Dorothy M. Dugue, Esq.
First Judicial District of Pennsylvania
1400 John F. Kennedy Blvd.
Philadelphia, PA 19101

ddugue@tlgattorneys.com

/s/ Stephen G. Harvey

Stephen G. Harvey (PA No. 58233)
STEVE HARVEY LAW LLC
1880 John F. Kennedy Blvd.
Suite 1715
Philadelphia, PA 19013
(215) 438-6600
steve(@steveharveylaw.com

Dated: September 15, 2020
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Dated: September 15, 2020

-11 -









1921, Act of May 17, 1921, P.L. 789, as amended, 40 P.S. §§ 221.21-221.63
(Rehabilitation Order at 9 1-2.)

3. In the Rehabilitation Order, the Court directed the Rehabilitator to
“rehabilitate the business of SHIP; to take possession of the assets of SHIP; and to
administer the SHIP assets . . . .” (Id. at § 3.) The Court also directed the
Rehabilitator to “prepare a plan of rehabilitation.” (/d. at 49 7, 16.)

4. On April 22, 2020, the Rehabilitator filed a proposed Plan of
Rehabilitation (“April 22 Plan”), together with applications for approval of the Plan
and a Form and Distribution of Notice. On October 21, 2020, after receiving and
considering various comments on the April 22 Plan, the Rehabilitator filed an
Amended Rehabilitation Plan.

5. The hearing before this Court on the Amended Plan is scheduled to
begin on May 17, 2021.

6. Pursuant to the Court’s scheduling orders, the parties previously filed
Pre-Hearing Memoranda and Pre-Hearing Rebuttal Memoranda, and the

Rehabilitator will file an amended plan and any further memoranda on or before

May 3, 2021.



Request for Injunction and Stay Order

7. The Rehabilitator seeks an order entering an injunction and stay to
prevent or limit the innumerable harms that could arise out of new litigation or
similar proceedings, impairing the rehabilitation efforts proceeding in this Court.

8. At present, SHIP is a party in the following court proceedings in
jurisdictions and venues other than this Court:

(a) A policy cancellation case filed in the Court of Common Pleas in
Lancaster County, Pennsylvania, prior to the Rehabilitation Order,
captioned as Anthony v. Senior Health Insurance Company of
Pennsylvania.

(b)  Two collateral cases filed against SHIP and the Rehabilitator based on
the rate-setting mechanisms in the April 22 Plan and Amended Plan
(the “Collateral Litigation™). See Donelon v. Altman, Case No. 3:20-
cv-00604 (M.D. La.); Farmer v. Altman, Case No. 3:21-cv-00097
(D.S.C.) (removed from South Carolina Court of Common Pleas, Case
No. 2020-CP-4005802).

(¢) Commercial litigation related to SHIP’s investment in Beechwood
Capital Group, LLC and its affiliates (“Beechwood”), specifically
claims pending in Delaware Chancery Court related to the liquidation
in the Cayman Islands of Platinum Partners Value Arbitrage Fund
(“PPVA™).

(See also March 31, 2021 Annual Report on the Status of Rehabilitation (“Annual

Report™).)

9. The Rehabilitator plans to continue litigating the Anthony matter in the

Lancaster County Court of Common Pleas. In the existing Beechwood/PPVA



litigation in the Delaware Chancery Court and in the Collateral Litigation, SHIP has
filed motions to dismiss, and she will continue litigating as necessary in Delaware,
Louisiana, and South Carolina to effect the dismissal of those actions, although the
Rehabilitator reserves the right to return to this Court for further relief in aid of this
Court’s jurisdiction and to protect SHIP’s assets and the rehabilitation proceedings
before this Court.

10.  Beyond these existing matters, however, it is possible that one or more
parties will file or otherwise initiate new litigation or similar proceedings against
SHIP, either by expanding these existing cases or through entirely new litigation
related to SHIP’s pre-rehabilitation business or the Rehabilitator’s efforts to
rehabilitate SHIP. The Rehabilitator submits this Application to prevent, avoid, and
limit the potential harm which could be caused by any new legal action against or
involving SHIP.

11.  Pennsylvania law authorizes this Court to grant “such restraining
orders, preliminary and permanent injunctions, and other orders as may be deemed
necessary and proper.” 40 P.S. § 221.5(a); Koken v. Fidelity Mut. Life Ins. Co., 803
A.2d 807, 817 (Pa. Commw. Ct. 2002) (interpreting § 221.5 and finding “it is clear
that we may enter injunctive orders in rehabilitation proceedings if they are
‘necessary and proper,” and if they prohibit, inter alia, actions that would interfere

with the company’s rehabilitation, waste its assets, lessen the company’s value or



cause prejudice to policyholders and creditors rights™); see also Fanslow v. Northern
Trust Co., 700 N.E.2d 692 (Ill. Ct. App. 1998) (Pennsylvania injunction under
§ 221.5 must “be respected” unless and until “reversed for error by orderly review,
either by [the issuing court] or by a higher court” and is not subject to collateral
attack).

12.  The statute explicitly states that such orders may be entered to prevent
“interference with the receiver or with the proceeding” and “the institution or further
prosecution of any actions or proceedings,” as the Rehabilitator requests here. 40
P.S. § 221.5(a).

13. In addition, the statute authorizes injunctions and other similar orders
which may be entered to prevent direct harms that could arise in litigation or other
proceedings—specifically, “the obtaining of preferences, judgments, attachments,
garnishments, or liens against the insurer, its assets or its policyholders,” and “the
levying of execution against the insurer, its assets or its policyholders.” Id.

14.  Moreover, an injunction or similar order may be entered to prevent an
indirect harm arising out of such litigation, including, inter alia, “interference with

29 <€

the receiver or with the proceeding,” “waste of the insurer’s assets,” “dissipation and
transfer of bank accounts,” and “any other threatened or contemplated action that

might lessen the value of the insurer’s assets or prejudice the rights of policyholders,

creditors, or shareholders, or the administration of the proceeding.” 1d.



15. In consultation with her legal counsel, SHIP’s leadership, and the
Special Deputy Rehabilitator among others, the Rehabilitator has concluded that any
further litigation could seriously harm or impair her efforts at rehabilitating SHIP.

16.  Specifically, two open matters disclosed in the Rehabilitator’s Annual
Report have led the Rehabilitator to reach this conclusion regarding potential future
litigation and its impact on SHIP.

(a) Kingdom Energy Loan: As the Court knows, SHIP owns a loan
to Kingdom Energy Resources, LLC; DDB Energy Resources, LLC;
Montana Bakken, LLC; Little Creek Coal Co., Inc.; Green Equity Partners,
LLC; and KEP-RMA, LLC (the “Borrowers”). (Annual Report at 8.) That
loan is now valued at more than $40 million after accounting for accrued and
unpaid interest and fees, and SHIP 1s seeking every avenue to maximize its
interest, including the possibility of foreclosing on the collateral which
secures the loan. (/d.) Certain third parties have asserted a right to that
collateral, however, and, as a result, there is a strong possibility that a third
party will initiate litigation against or involving SHIP asserting an interest in
that collateral or otherwise seek to prevent SHIP from exercising its rights.

(b)  PPVA-Related Proceedings: The Rehabilitator described the

ongoing Beechwood and PPV A litigation in her Annual Report. (/d. at 10.) The

Rehabilitator believes that the claims asserted against SHIP in that proceeding



are without merit, and she is hopeful of obtaining their dismissal in Delaware
Chancery Court. Should the Chancery Court not dismiss those claims, however,
the need to litigate them is expected to be costly, as SHIP is only one of several
defendants and the matter is wound up in the much-publicized Platinum Partners
debacle. The Rehabilitator submits respectfully that any further efforts to collect
from SHIP in that matter should be required to proceed exclusively in this Court,
a procedure which would diminish or eliminate wasteful cost and disruption.
Notably, any judgment the plaintiff in that proceeding might obtain against SHIP
would most likely be entitled to treatment as a general creditor claim in SHIP’s

rehabilitation and thus unlikely to be paid.

17.  The Injunction and Stay Order required herein under § 221.5 is both
“necessary and proper” to prevent further proceedings and thereby prevent or limit
the negative impact of such proceedings and any potential judgments on SHIP’s
assets and the Rehabilitator’s efforts to rehabilitate SHIP.

18.  First, beginning any new litigation or similar proceeding would
constitute “the institution or further prosecution of any actions or proceedings,”
which this Court can prohibit under § 221.5.

19.  Second, any judgments or awards which might arise out of those new
proceedings pose a serious risk of creating “preferences, judgments, attachments,

garnishments, or liens against the insurer, its assets or its policyholders,” and,

7



further, “lessen the value of the insurer’s assets or prejudice the rights of
policyholders, creditors, or shareholders, or the administration of the proceeding.”
40 P.S. § 221.5(a).

20.  Similarly, this Court can and should enter an order which will prevent
and prohibit any attempt to execute on a judgment or award “against the insurer, its
assets or its policyholders.” Id.

21. In liquidation, general creditors—including litigants who obtain a
judgment or award against SHIP—would only be paid after policyholders are paid
in full. 40 P.S. § 221.44(e). In rehabilitation, such litigants theoretically could seek
to enforce their judgments or awards against SHIP well before SHIP’s LTC
policyholders receive payment in full.

22.  Accordingly, any judgment or award would exploit SHIP’s continued
business in rehabilitation to the benefit of that litigant and to the detriment of SHIP’s
policyholders and other creditors, allowing those litigants to obtain a preferential
treatment they would not have in liquidation.

23.  Third, one of the many benefits of rehabilitation is the opportunity to
offer policyholders a choice in how to bear their portion of the losses SHIP faces and
to avoid subjecting policyholders to the uncertainty (and coverage caps) of

liquidation. The proposed Plan is designed to be flexible in providing well-designed



options to policyholders, in phases, based on SHIP’s condition and predictions
regarding SHIP’s assets and liabilities.

24. At this point, absent the Injunction and Stay Order, new proceedings
could upend the Plan and limit the options available by depleting SHIP’s already-
insufficient assets and redirecting the Rehabilitator’s and SHIP’s limited resources
away from the Rehabilitation to these external threats in an effort to avoid any further
loss or the creation of unfair preferences. Even requiring the Rehabilitator to
participate in discovery in courts around the country could have those effects.

25.  Thus, even without a judgment against SHIP, the potential litigation

29 ¢

would constitute “interference with the receiver or with the proceeding,” “waste of
the insurer's assets,” “dissipation and transfer of bank accounts,” and, further, would
“lessen the value of the insurer’s assets or prejudice the rights of policyholders,
creditors, or shareholders, or the administration of the proceeding.” 40
P.S. 221.5(a).

26.  Accordingly, the Rehabilitator believes the requested Injunction and
Stay order under § 221.5 will aid in preventing or limiting these harms, allowing the

Rehabilitator to proceed with her efforts to rehabilitate SHIP for the benefit of its

policyholders and other interested parties.



WHEREFORE, for the reasons set forth herein, the Rehabilitator respectfully

asks this Court to enter the attached proposed Order.

Dated: April 28, 2021 Respectfully submitted,

/s/ Michael J. Broadbent
Dexter R. Hamilton
Attorney I.D. No. 50225
Michael J. Broadbent
Attorney [.D. No. 309798
Haryle Kaldis

Attorney 1.D. 324534
COZEN O'CONNOR
1650 Market Street, Suite 2800
Philadelphia, PA 19103
(215) 665-2000

and

Leslie Miller Greenspan
Attorney [.D. No. 91639
TUCKER LAW GROUP

Ten Penn Center

1801 Market Street, Suite 2500
Philadelphia, PA 19103

Counsel for Jessica K. Altman, Insurance
Commissioner of the Commonwealth of
Pennsylvania, as Statutory Rehabilitator of
SENIOR HEALTH INSURANCE
COMPANY OF PENNSYLVANIA

10






SHIP or the Rehabilitator, whether in this Commonwealth or
elsewhere, for 180 days from the effective date of this Order and
such additional time as the Rehabilitator may request;

. If any action is filed or continued in violation of this order, that
action or proceeding shall be immediately stayed for 180 days from
the effective date of this Order and such additional time as the
Rehabilitator may request;

. Upon the expiration of the injunction and stay granted herein, any
action seeking relief against SHIP or recovery from SHIP’s assets
must be brought exclusively in this Court; and

. All persons having notice of this Order are hereby permanently
enjoined and restrained from interfering with SHIP’s rehabilitation
or these proceedings.

MARY HANNAH LEAVITT
President Judge Emerita












of the Approved Rehabilitation Plan (“Plan”), including collateral litigation
regarding the Plan. The first report provides historical detail for matters discussed
in this report.

II. REPORT
A.  FINANCIAL STATUS

As with the first report, attached as Exhibit A is a financial package prepared
for the Court (“Financial Package™) by SHIP and the SDR containing a detailed
summary of the financial status of SHIP as of December 31, 2021. In summary, and
as set forth in detail in the Financial Package, as of December 31, 2021, the total
value of SHIP’s assets was $1.242 billion, a decline of $128 million from a year
earlier. SHIP’s liabilities were estimated at $2.531 billion, a decline of $62 million.
The resulting deficit of $1.304 billion reflects a deterioration of $83 million over
year-end 2020. Many factors contributed to these results but three that were
particularly significant were the decline in yield on invested assets (see Exhibit A,
page 14), the decline in premium collection, and increased claims payments (see
Exhibit A, page 15). The Financial Package includes financial reporting, trend
tracking, professional and consulting fees, and an analytics dashboard for SHIP. The
Notes set forth on page four and throughout the Financial Package should be

included in any review of the information contained therein.



B. COVID-19

On balance, the effects of the pandemic continue not to be material to SHIP’s
rehabilitation. Changes in operation (e.g., staff working from home and reduced
travel) implemented in 2020 remain in effect. Though there has been some increase
in mortality, there has also been a migration in utilization from facility care to less
expensive home health care. It remains too early to determine whether these and
other changes observed will be transitional or permanent. In the aggregate they are
not sufficient to affect materially the rehabilitation plan and its expected outcomes.

C. REINSURANCE ASSUMED

Consistent with the terms of the Plan, the insurance business assumed by SHIP
and its predecessors from Transamerica Life Insurance Company, Primerica Life
Insurance Company, and American Health and Life Insurance Company is now the
financial responsibility of these ceding carriers, although all have entered into or are
pursuing Administrative Services Agreements with SHIP’s subsidiary, Fuzion
Analytics, Inc., for management of some or all of that business. Each of these
companies retains claims for losses sustained by the necessity that they resume
financial responsibility for the business assumed, but these are general creditor

claims that may be paid only after policyholders have been made whole.



D. ASSET MANAGEMENT

1. Investment Advisor

In June 2021, the Rehabilitator transitioned management of the Company’s
invested assets from the prior advisors to BlackRock Financial Management, Inc.,
after evaluating proposals from some the largest and best-known insurance asset
managers in the country. This change was motivated by a desire to obtain more
comprehensive investment management services and increase the yield of the
investment portfolio. Given the difference in services provided, it is difficult to
make an “apples to apples” comparison between pre- and post-transition results but
the Rehabilitator and Company staff believe that SHIP is now better prepared to
respond to changing circumstances and to identify and take advantage of appropriate
investment opportunities.

2. Kingdom Energy Loan

In the first report, the Rehabilitator advised the Court of the acquisition of all
outstanding interests in the Kingdom Energy mortgage loan. Efforts to complete
foreclosure on the complex collateral underlying that loan (which the Court may
recall includes largely coal mining and timber holdings) continue apace and the
Rehabilitator remains optimistic that he will realize greater value than the

Company’s investment in that loan.



3. Beechwood Litigation

In the first report, the Rehabilitator advised the Court of litigation that resulted
from SHIP’s ill-advised agreements with the Beechwood parties. The Rehabilitator
continues winding down that litigation. He continues to anticipate an additional
recovery of more than $4 million from the receiver of Platinum Partners Credit
Opportunities Fund. The only other remaining piece of the litigation consists of
claims asserted by the Cayman Islands Joint Official Liquidators of Platinum
Partners Value Arbitrage Fund L.P. against SHIP and Fuzion. The Rehabilitator has
settled part of those claims and received a payment of $4.5 million. He believes that
the remaining claims against SHIP and Fuzion are of dubious merit, but they are
complex and may require costly discovery and pre-trial procedures to resolve.

4. Asset Recovery Proceedings

The Rehabilitator has commenced two lawsuits in this Court for matters
related to SHIP’s financial deterioration and has also commenced two confidential
proceedings outside of court. The lawsuits are known to the Court and are in their
infancy such that no further comment in this report would be helpful. The
Rehabilitator cannot disclose details of the confidential matters other than to note

that they are also in the very early stages.



E. THE APPROVED REHABILITATION PLAN

This Court approved the Proposed Rehabilitation Plan for SHIP in August
2021,2 following a week-long hearing in May 2021 that was preceded and followed
by briefing from the parties. The Intervenor Regulators from Maine, Massachusetts,
and Washington have appealed that approval to the Supreme Court of Pennsylvania.
This Court and the Supreme Court denied the Intervening Regulators’ requests for
stay of the Plan pending that appeal. The Rehabilitator has therefore commenced
implementation of the Plan. In accordance with its terms, Policyholder Election
Packages have been sent to more than 20,000 policyholders, a remarkable more than
85% of whom have timely submitted elections. More than 60% of these elections
were for options that, based on applicable law and past experience, the Rehabilitator
does not believe would have been available in liquidation. There remain several
thousand Policyholder Election Packages to be distributed in coming months so that
the preliminary results of this Phase of the Plan will not be known until later this
year. More detail about these Policyholder Elections is provided in the Election
Status Report attached as Exhibit B.

Even before this Court held a hearing on the Proposed Rehabilitation Plan, a

number of insurance regulators commenced a campaign of collateral challenges.

2 The Court’s approval Memorandum and Opinion were amended in November in
ways not material to this report.



They began with lawsuits to enjoin implementation of the Plan in Louisiana and
South Carolina. Those cases remain pending in state court in those jurisdictions, and
the Rehabilitator will soon be filing an Application and Petition for Issuance of a
Rule to Show Cause filed in this Court as to those two cases. Similar lawsuits were
filed in the state courts of lowa, New Jersey, North Carolina, and North Dakota after
this Court’s approval of the Plan. The Rehabilitator has removed all of these cases
to the respective federal district courts and has filed with the Judicial Panel on
Multidistrict Litigation (“JPML”) a motion to consolidate these cases and coordinate
them for pretrial procedures in the Eastern District of Pennsylvania. In each of the
federal district courts, the Rehabilitator has filed a motion for stay pending the
JPML’s decision on the transfer motion.

Twelve other states have commenced administrative proceedings in which
Cease and Desist Orders were entered against implementation of the Plan in their
states. Two of these (Maine and Washington) are parties in this Court’s proceeding
and in the Supreme Court of Pennsylvania appeal. As to these, on March 28, 2022,
the Rehabilitator filed in this Court an Application and Petition for Issuance of a
Rule to Show Cause. As to the remaining ten (Alaska, Arkansas, Connecticut, the
District of Columbia, Maryland, Montana, New Hampshire, Ohio, Utah, and
Vermont) the Rehabilitator has advised those regulators that this Court has exclusive

jurisdiction over challenges to the Plan and that the Rehabilitator will not participate



in those administrative proceedings.

The Rehabilitator has continued efforts to resolve without litigation concerns
about the Plan expressed by other regulators. As part of those efforts, on March 8,
2022, the Rehabilitator advised other regulators that he had directed the
rehabilitation team to delay implementation of policy modifications until the earlier
of October 1, 2022, or the date of the final order of the Supreme Court. This
direction, however, did not result in delaying other steps to implement the Plan.
Attached as Exhibit C is a letter being sent by the Rehabilitator advising
policyholders of this delay.

F. ACTUARIAL REPORT

The Plan was the product of extensive analysis, including actuarial analysis
by Oliver Wyman. At the request of the Rehabilitator, Oliver Wyman has prepared
an actuarial memorandum (“Actuarial Memorandum™) summarizing the
methodology, actuarial assumptions, and results associated with the actuarial
analysis of the Plan. That Actuarial Memorandum is attached as Exhibit D for the
information of the Court. The Actuarial Memorandum is supported by an Inventory
of Actuarial Assumptions to which it refers as Appendix A. That inventory is in the
form of a complex Excel spreadsheet that cannot easily be made part of this filing.
However, that Excel spreadsheet is posted on the SHIP Secure Data Site, and the

Rehabilitator will provide that spreadsheet to the Court in its native form upon



request.

1. CONCLUSION

Exhibit A (the Financial Package) provides much detailed information about
the Company not summarized in this report. The Rehabilitator stands ready to
provide the Court any additional information the Court would find helpful.
Although the Plan has met with unexpected and unprecedented resistance from
certain state insurance regulators, the initial results of the Policyholder Election
process have been very encouraging. In particular, the high “take rates” for Options
2, 2a, and 3 (summarized in Exhibit B) reveal that the design of these novel options
addressed successfully the individual preferences of a substantial number of SHIP’s
policyholders. The Rehabilitator concedes that he 1s disappointed in regulatory
resistance to the Plan, but he notes that, in the aggregate, the states that have
commenced collateral attacks on the Plan or entered Cease and Desist Orders against
its implementation account for less than twenty percent of SHIP’s policyholders
affected by the Plan. While the Rehabilitator will continue to resist these attacks
that depart so remarkably from established custom and practice of deference to the
domiciliary regulator of a troubled insurer, he reports to the Court here that initial
indications suggest that the Plan is likely to accomplish in substantial part the goals

for which it was designed.



Dated: March 31, 2022

Respectfully submitted,

/s/ Michael J. Broadbent
Dexter R. Hamilton
Attorney [.D. No. 50225
Michael J. Broadbent
Attorney [.D. No. 309798
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Attorney 1.D. 324534
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1650 Market Street, Suite 2800
Philadelphia, PA 19103
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and

Leslie Miller Greenspan
Attorney [.D. No. 91639
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Counsel for Jessica K. Altman, Insurance
Commissioner of the Commonwealth of
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No party presented evidence showing that these findings were an abuse of the
Rehabilitator’s discretion, and similarly no party presented argument demonstrating
that the Rehabilitator’s legal analyses constituted or arose out of an abuse of
discretion. The facts and arguments offered by Plan Opponents were either
immaterial, incorrect, or unpersuasive. Based on this record, the Commonwealth
Court rightly held that the Approved Plan met any requirements for plan approval.

B. Plan Opponents lack standing to challenge the Approved Plan as
unlawful or an abuse of discretion.

Plan Opponents were the only party opposed to the Approved Plan in its
entirety.® Although Plan Opponents claimed to appear in their capacity as regulators,
many of their arguments are directed to issues related to the impact on policyholders,
evidenced by their (inaccurate) claims that the Plan puts policyholders in a worse
position than would liquidation and deprives policyholders of a purported right to
immediate guaranty association coverage. But Plan Opponents readily concede that
they do not speak for or represent any of SHIP’s policyholders, nor can they: they
expressly disavowed acting in a representative capacity for even the policyholders

in their own respective states, which in any event comprise only a small fraction of

6 The Plan was supported by the intervening Health Insurers. Certain intervening
agents and brokers opposed one Plan component; that issue was settled. Two
intervening policyholders opposed receivership generally but not any part of the Plan
itself. Intervenor National Organization of Life and Health Insurance Guaranty
Associations stated that it took no position.
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SHIP’s total policyholders. (R.2160a.) Even if Plan Opponents could rely on these
alleged policyholder interests, however, they failed to present evidence showing that
the Approved Plan unlawfully impaired any policyholders’ contracts or denied them
equal treatment. For this reason, any argument by Plan Opponents as to the impact
of the Plan on policyholders should be disregarded as a mere difference of opinion.

Plan Opponents also failed throughout these proceedings to demonstrate harm
to their rights as regulators from the Approved Plan’s policy modification
provisions or any other element of the Plan. In fact, apart from the Rehabilitator’s
own documents and testimony, the only evidence offered in support of their claims
involved testimony and calculations from a fact witness named Frank Edwards, but
this testimony was focused exclusively on Plan Opponents’ (misguided) analysis of
the allegedly adverse impact of the Plan on policyholders as compared to liquidation.
In the absence of any harm to their interests, Plan Opponents are simply not entitled
to the relief they seek. See, e.g., King v. Pittsburgh Water & Sewer Auth., 139 A.3d
336 (Pa. Commw. Ct. 2016) (no relief where party could not show their interests
were harmed by plaintiff’s actions).

During the hearing, Mr. Edwards did not address how the Approved Plan
caused Plan Opponents any harm, perhaps because he had never even spoken to
them, and Plan Opponents readily conceded that Mr. Edward’s testimony only

addresses whether policyholders would be better off in liquidation. (R.2157a;
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R.2170a-2215a.) In ruling on the directed verdict, the Court rightly recognized that
Mr. Edwards “did not address why the plan was deficient in some way” as to an
issue state’s rate approval powers. (R.2611a.) The Commonwealth Court reached
the same conclusion in the Approval Decision, and both findings should be affirmed.

C. The Commonwealth Court correctly rejected Plan Opponents’
proposed feasibility test.

1. There i1s no feasibility or return-to-solvency requirement in
Pennsylvania law.

Rehabilitation is flexible by design. See Mutual Fire II, 531 Pa. at 608-610
614 A.2d at 1091 (noting benefits of rehabilitation over liquidation). The rules
governing liquidation proceedings are set out across thirty-five provisions
addressing, inter alia, notice requirements, setoffs, counterclaims, asset
distributions, claim procedures, and coverage requirements, as well as specific
enumerated powers granted to a liquidator. 40 P.S. §§ 221.19-221.52. In contrast,
the rules governing rehabilitation are limited to five statutory provisions identifying
the grounds for rehabilitation, the nature of rehabilitation orders, the broad powers
afforded to a rehabilitator, rules for actions by or against the rehabilitator, and the
termination of rehabilitation. Id. §§ 221.14-221.18. Most importantly, the
rehabilitator “may take such action as he [or she] deems necessary or expedient to

correct the condition or conditions which constituted the grounds for the order of the
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3. Despite not holding an insurance license issued by the Department, at present
SHIP insures approximately twenty-five (25) in-force individual long-term care insurance
policies that were issued in Connecticut by a predecessor of SHIP from 1990 through 1994.
SHIP insures approximately fifty-seven (57) other in-force individual long-term care
insurance policies for policyholders residing in Connecticut but with polices issued in other

states.

4. SHIP has been insolvent since at least December 31, 2018, when it reported a
deficit of approximately a half-billion dollars. On January 29, 2020, upon the application
of the Insurance Commissioner of Pennsylvania (“Rehabilitator”), the Commonwealth
Court of Pennsylvania, entered an Order of Rehabilitation placing SHIP into rehabilitation

in accordance with the provisions of Pennsylvania law.

5. Patrick H. Cantilo (“Special Deputy Rehabilitator”) was appointed by the
Rehabilitator as Special Deputy Rehabilitator of SHIP generally having the power to act
on behalf of the Rehabilitator, subject to the control and direction of the Rehabilitator.

6. On April 22, 2020, the Rehabilitator filed her Application for Approval of the
Plan of Rehabilitation for SHIP along with a proposed Rehabilitation Plan and
subsequently filed a Second Amended Rehabilitation Plan on May 3, 2021. Such
Rehabilitation Plan was approved by a Memorandum Opinion and Order of the

Commonwealth Court of Pennsylvania on August 24, 2021.

7. On or about August 26, 2021, the Department received a letter from the
Rehabilitator concerning information for states about opting-out of the rate approval
provisions of the Rehabilitation Plan. On September 30, 2021, the Department received

formal notice which indicated an “opt-out deadline” of November 15, 2021.

8. On November 15, 2021, the Commissioner forwarded correspondence to the
Rehabilitator and Special Deputy Rehabilitator of SHIP that the Department would

withdraw from the premium rate increase approval provision of the Rehabilitation Plan for



all of the in force long-term care insurance policies currently held by SHIP and first issued
by SHIP or its predecessors in Connecticut. Such correspondence stated that any
application and rate request made by SHIP must be filed with the Department pursuant to
applicable Connecticut law and the Department would conduct its review and assessment

of such application and premium rate request pursuant to Connecticut law.

9. On December 2, 2021, SHIP filed with the Department an Application for Rate
Increases (SERFF Tr Number SHPT-133065666) (“Application”) on twenty-one (21) of
the in-force individual long-term care insurance policies issued in Connecticut seeking
substantial premium increases on Connecticut policyholders. Such filing was made with
the Department pursuant to General Statutes § 38a-501 which requires, among other items,
that an issuer shall not use or change premium rates for a long-term care policy unless the

rates have been filed with and approved by the Insurance Commissioner.

10. Long-term care insurance policies must comply with the basic requirements as
set forth in General Statutes § 38a-501, for individual long-term care policies, and General

Statutes § 38a-528, for group long-term care policies.

11. As part of the Application, the Special Deputy Regulator stated that under the
Rehabilitation Plan: “your office’s decision on the rates requested in the attached
memorandum must be provided to us by February 15, 2022. If a response is not provided
by this date, this filing and the requested rate increases will be deemed denied in their
entirety. In accordance with the Approved Rehabilitation Plan, a filing deemed denied in
its entirety will result in policyholder options being calculated and presented to

policyholders for selection assuming your state has approved a 0% premium rate increase.”

12. In the Q&A portion of the Opt-out Notification sent to the Department on
September 30, 2021, the Rehabilitator identified that if a state rejects part or all of the
requested premium rate modifications, the Rehabilitator will adjust the affected premium

rates to the amount approved by the state and depending on the option elected by the



affected policyholder, benefits under the policy may be reduced to the amount that can be

funded by the approved rate on an if knew basis.

13. The Application’s Actuarial Memorandum further states that if a state approves
an amount less than the full requested premium rate increase, policyholders will have
four options provided to them, as described in the Rehabilitation, and election notification

letters will be sent to such policyholders.

14. From December 2, 2021, through February 1, 2022, the Department submitted

supplemental questions to SHIP concerning its Application and SHIP submitted responses.

15. Based upon the information contained in the Application and responses to
Department questions, on February 14, 2022 the Department issued a Disapproval of the
Application to SHIP (“Disapproval of the Application”).

16. The Disapproval of the Application was based on the following:

a. According to the actuarial memorandum included in the rate filing submitted by
SHIP, current premiums vary by issue age, daily benefit, benefit period, elimination
period, inflation protection, any applicable riders selected, and any applicable
discounts. The rate increase requested in this filing has been prepared on a policy-
level basis using an If Knew Premium rating methodology. This means that the
requested rate increase is dependent on each individual policyholder’s
characteristics (e.g., gender, issue age) and product features (e.g., benefit period,
inflation protection), without regard to a policyholder’s current attained age, state

of issue, state of residence, health conditions, or premium-paying status.

b. The SHIP rate filing request is prepared on a seriatim basis for each individual
policyholders characteristics (e.g. gender, issue age). This methodology is in direct
conflict with how the original policy form defined rating classes. As a result, the

Connecticut Insurance Department (CID) requested that SHIP provide equivalent



rate increases that are not based on gender, as gender was not an original defined
rating class. The response the CID received from SHIP is as follows “Our actuarial
model utilizes assumptions that vary by gender. Unfortunately, at this time we

cannot devote the resources necessary to provide gender-neutral rate increases.”

17. Despite the issuance of the Disapproval of the Application, SHIP has
affirmatively notified the Department in the Application, through responses to Department
questions on the Application, and forms of general communication that on or after February
15, 2022, it intends to proceed with transmitting election notifications to the Connecticut
policyholders identified in its Application in which such policyholder will be forced to
elect options identified in the Rehabilitation Plan which may include either substantial
increases in premium rates or substantial reductions in benefits. Such actions are in direct

violation of General Statutes § 38a-501.

18. SHIP is further in violation of Connecticut law as it is not licensed as an insurer
by the Department. General Statutes § 38a-272 prohibits any person or insurer from doing,
directly or indirectly, any of the acts of an insurance business, as defined in General
Statutes § 38a-271, unless authorized under the general statutes. General Statutes § 38a-
41 prohibits any insurers or health care center from doing any insurance business or health

care business in Connecticut, except if authorized by the Insurance Commissioner.

CONCLUSIONS

The facts set forth in paragraphs 1 through 18 of the Findings of Fact herein
demonstrate that SHIP is in violation of General Statutes §§ 38a-272 and 38a-41 and has
further demonstrated immediate plans to violate General Statutes § 38a-501 and that the
continuation of such activities would cause irreparable harm to the residents of the State of
Connecticut. The public welfare, therefore, imperatively requires that SHIP, Respondent
herein, be ordered to CEASE AND DESIST immediately from engaging in acts violating

any provisions of Title 38a of the Connecticut General Statutes, principally from taking















rate filings with the Department since 2003.

3. In recent years, SHIP experienced financial distress and faced the
possibility of insolvency.

4. On January 29, 2020, upon the application of Jessica Altman, the
Commissioner of Insurance for the Commonwealth of Pennsylvania, the
Commonwealth Court of Pennsylvania,in suit number 1 SHP 2020, entered an
Order of Rehabilitation placing SHIP into rehabilitation in accordance with the
provisions of Pennsylvania law.

5. The Order of Rehabilitation appointed Commissioner Altman and her
successorsin office as statutory rehabilitator of SHIP pursuant to the provisions of
40 P.S. §§ 221.14 — 221.18, and required the Rehabilitator to prepare a plan of
rehabilitation. Commissioner Altman appointed Patrick Cantilo as Special Deputy
Rehabilitator, with the power to act on the Rehabilitator’s behalf.

6. SHIP currently has 5 in force policies issued in the District and
subject to District law, with the average age of the District policyholders being 84
years-old.

7. On April 22, 2020, the Rehabilitator filed her Application for
Approval of the Plan of Rehabilitation for SHIP and contemporaneously filed a
Rehabilitation Plan.

8. The Rehabilitation Plan was approved by a Memorandum Opinion
and Order of the Pennsylvania Commonwealth Court on August 24, 2021, as
amended on November 4, 2021.

9. State insurance regulators from Massachusetts, Maine and
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Washington intervened in rehabilitation proceedings and appealed the Order
approving Rehabilitation Plan to the Pennsylvania Supreme Court (Middle
District), No. 71 MAP 201. Approximately, 24 state insurance regulators,
including the undersigned, have requested leave to support the
intervening regulators as amici curie. The appeal remains pending before
the Pennsylvania Supreme Court.

10. In late-January 2022, the Rehabilitator filed for approval by the
Commissioner proposed premium rates for the District policyholders, which
have been designated by the Rehabilitator as the “If Knew Premium Rates”.
Pursuant to the Rehabilitation Plan, the District, which elected to “Opt-Out” of
the Rehabilitation Plan while reserving all rights, is being forced to review
SHIP’s proposed “If Knew Premium Rates” that have an average premium
increase of 425%. If approved, the District policyholders will be mailed a
“Coverage Election Package” for the “Opt-In” states that advises them of five
policy options to select from that includes some combination of premium
increases and/or benefit reductions, as well as a non-forfeiture option.
Conversely, if SHIP’s proposed “If Knew Premium Rates” are denied, either in
whole or in part, the District policyholders will be mailed a “Coverage Election
Package” for “Opt-Out” states advising them of four policy options that are
inferior to the “Opt-In” options that includes another combination of premium
increases and/or benefit reductions, as well as a non-forfeiture option.

11.  Pursuant to the Rehabilitation Plan, District policyholders will be

required to complete and return their election forms by mid-March 2022.
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12. On February 2, 2022, the Rehabilitation Court approved the proposed
premium rate plan and methodology established by Rehabilitator Plan that will be
used by SHIP nationwide, including in the District.

13. Notwithstanding SHIP’s “If Knew Premium Rate” filing submitted to
the District, SHIP’s rate plan and methodology established by the Rehabilitation
Plan and approved by the Rehabilitation Court for the five “Opt-In” and four “Opt-
Out” premium and benefit options from which policyholders, including District
policyholders, are to select, has not, in its entirety with the accompanying
“Coverage Election Packages” it intends to use, been filed with the District for
review and approval under the District’s LTC rate and form filing requirements.

14. The Rehabilitator has set a deadline of February 15, 2022, for the
Commissioner to approve SHIP’s “If Knew Premium Rate” filing. According to the
Rehabilitation Plan, if the Commissioner does not approve SHIP’s rate filing by
February 15, then “Coverage Election Packages” will be mailed to the District
policyholders, whereby they will be asked to select from the four “Opt-Out” options.
Without complying with the District’s rating filing requirements for long-term care
policies, SHIP will be using insurance rates and forms that have not been
approved; and consequently, will be relying on the Rehabilitation Court’s approval
of the Rehabilitation Plan and SHIP’s rating plan and methodology filed with the
Court, rather than the District’s, to set rates and benefits for District
policyholders.

15.  Further, in addition to the pending appeal of the order approving the

Rehabilitation Plan before the Pennsylvania Supreme Court, injunctions and
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administrative cease and desist orders have been issued against SHIP, enjoining
the Rehabilitator from implementing the Rehabilitation Plan, in South Carolina,
Louisiana, North Dakota and Maine upon findings that the insurance regulator
challenges to the Rehabilitation Plan demonstrated a likelihood of success on the
merits and that relief was necessary to prevent irreparable harm. In each
proceeding, SHIP and the Rehabilitator were named as parties.

16. In this context, the Rehabilitator is requiring District policyholders to
make final and binding coverage elections under a cloud of legal risk that creates
the potential for the disruption of the delivery of medical services. Moreover, the
rate increases and reductions in benefits will have a permanent adverse effect on
policyholders’ guaranty association benefits in the event SHIP is placed into
liquidation at a later date, which is likely given the uncertainty and necessity of
additional rounds of rate increases and benefit reductions built into the multi-
phased Rehabilitation Plan and SHIP’s previous track-record. Even the Special
Deputy Rehabilitator has conceded that restoring SHIP to solvency is unlikely.

17. Based on the foregoing predicate, there is substantial cause to believe
that SHIP is transacting insurance business in the District in a manner that is
causing or is reasonably expected to cause significant, imminent, and irreparable
injury to District policyholders, including in violation of the following District laws
and regulations:

18. The business of insurance in the District is regulated pursuant to
Chapters 1 — 55, of Title 31, of the D.C. Official Code.

19. Pursuant to D.C. Official Code § 31-233, the Commissioner is
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WHEREFORE, it is so Ordered this 15th day of February 2022 that SHIP
and any of its principles, agents, employees, successors, and assigns are directed to
cease and desist from implementing the Rehabilitation Plan in the District or
otherwise interfering with the rights of SHIP’s District policyholders or violating
the insurance laws and regulations of the District, including by mailing “Coverage
Election Packages” and notifying District policyholders of proposed rate or benefit
modifications SHIP intends use in place of the policyholders’ existing rates and
benefits, none of which has been authorized by the Commissioner.

WHEREFORE, it is further Ordered that for the duration of this cease and
desist order, SHIP shall continue to abide by the current policy terms, benefits and
premium levels for District policyholders in effect prior to February 15, 2022.

This Order does not prohibit SHIP from curing any of its form or rate filing

deficiencies or from obtaining the approval thereof.

Karima M. Woods
Commissioner
Department of Insurance, Securities and Banking



NOTICE OF RIGHT TO REQUEST A HEARING

Pursuant to D.C. Official Code § 31-233(b)(2), the Respondent has fifteen (15)
calendar days from the date of receipt of this notice to request a hearing to determine
whether the proposed action should be taken. If a hearing is requested, the
Commissioner, or a designee, shall hold the hearing within thirty (30) days after the
date the Commissioner receives your request. If a request for a hearing is not
received by the Department within fifteen (15) days from the date of receipt of this
notice, the Respondent’s right to a hearing will be deemed waived and a final order
may be issued.

In addition, pursuant to 26A DCMR §§ 3804.8 — 3804.11, the Respondent has
ten (10) business days from the date of receipt of this notice to file a written answer.
The answer should be made in writing, and shall admit, deny or admit with an
explanation each charge and specification alleged. If an answer is not timely filed,
the summary cease and desist order may be entered as final.

Your request for a hearing should be made in writing and addressed to Ms.
Sharon Shipp, Deputy Commissioner, Department of Insurance, Securities and
Banking, 1050 First Street, NE, Suite 801, Washington, DC 20002.

CONDUCT OF HEARING

If a hearing is requested, the hearing will be governed in accordance with the
26A DCMR §§ 3800 — 3819; and section 10 of the District of Columbia Administrative
Procedure Act, D.C. Official Code § 2-509. The Respondent may appear personally
or may be represented by legal counsel. The Respondent will have the right to
produce witnesses and evidence on your behalf, and to cross-examine witnesses. The

strict rules of evidence will not govern the administrative hearing. The Hearing
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Officer shall have authority to administer oaths to witnesses.

Anyone testifying falsely after having been administered such an oath shall be
subject to the penalties of perjury. Oral or documentary evidence may be received at
the hearing. However, the Hearing Officer shall exclude irrelevant, immaterial, and
unduly repetitious evidence. Every party shall have the right to present in person or
by counsel his or her case and defenses by oral and documentary evidence, to submit
rebuttal evidence, and to conduct such cross-examination as may be required for full
and true disclosure of the facts.

No motion for a continuance will be granted unless good cause is shown in
writing to the Hearing Officer and is made no later than five (5) days prior to the
hearing date. Correspondence requesting a continuance should be directed to the
Hearing Officer. A copy of any pleading or other written communication addressed
to the Department of Insurance, Securities and Banking in this matter should also
be sent to the attorney of record for the Department.

If the Respondent, any corporate officer, or any witness to be called, are deaf
or because of a hearing impediment cannot readily understand or communicate the
spoken English language, the Respondent or the witness may apply to the
Department for the appointment of a qualified interpreter. In addition, if Respondent
or any witnesses to be called require any other special accommodations, please

contact the Hearing Officer at least five (5) business days prior to the hearing.



CERTIFICATE OF SERVICE

I hereby certify that on February 15, 2022, I caused a copy of the foregoing Summary
Cease and Desist Order to be sent by certified mail to:

Jessica K. Altman
Rehabilitator

Patrick H. Cantilo
Cantilo & Bennett, L.L.P.
Special Deputy Rehabilitator

Senior Health Insurance Company

of Pennsylvania (In Rehabilitation)

550 Congressional Boulevard, Suite 200
Carmel, IN 46032

service@cb-firm.com

[sfAdam Levi
Adam Levi
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Approximately twenty other state insurance regulators, including the Maryland Commissioner,
have expressed their support for the stay as amici curiae. The stay was denied on January 31,
2022.

12. Anthem, Inc., Health Care Service Corporation, Horizon Healthcare Services, Inc.
d/b/a Horizon Blue Cross Blue Shield of New Jersey, and UnitedHealthcare Insurance Company,
entities that would be subject to assessment under a liquidation order triggering guaranty
association protection, appeared as intervenors in the Rehabilitation Proceedings to fully support
the Plan.

13.  Under the Plan, Respondents intend to establish and implement rates increases for
in force long term care policies and to offer, in lieu of or in conjunction with those rate changes,
benefit reductions. The Plan authorizes the Rehabilitator to do this unilaterally and without the
need to file with, and obtain the approval of, the insurance regulators of the states in which the
policies subject to those changes were issued.

14. The Plan contains a so-called “opt-out” process for states that object to the
Rehabilitator’s attempt to ignore the laws of the various states in which the policies were sold and
pursuant to which SHIP was authorized to do business. Under these “opt-out” provisions, the
Rehabilitator must file her proposed rate changes in any state that has opted out of the rate and
benefit changes identified in the Plan. If a state does not approve the Rehabilitator’s rates as filed,
the Plan authorizes the Rehabilitator to unilaterally implement further downgrades to individual
benefits and to allow policyholders to avoid the downgrade by voluntarily paying the disapproved
rate, all without authorization from the issue state.

15.  Under the Plan, Respondents gave states until November 15, 2021, to provide
written notice, under oath, of their decision to “opt-out.” The MIA submitted the required “opt-

out” notice on November 15, 2021 (“Notice of Opt-Out letter”). The Notice of Opt-Out letter



stated that it was being submitted “in protest,” that it was submitted “in order to prevent the
Rehabilitator staff from taking the position that Maryland has failed to preserve the options
purportedly provided to state regulators under the Plan,” and that “[t]he State of Maryland and the
MIA reserve all objections to the Plan, to jurisdiction and to all of its rights, remedies, and options.”
Id. The letter also stated that, “SHIP must file its rates and forms, as well as any proposed
adjustment in benefits to address approved rates, with the MIA for prior review and potential
approval.” Id.

16. On December 2, 2021, Respondents submitted the Rate Filing.

Details of the Rate Filing

17. The Rate Filing includes an Actuarial Memorandum, prepared by Oliver Wyman

Actuarial Consulting, Inc. (“Oliver Wyman”), which states:

As an opt-out State, you will have until February 15, 2022 to provide a
disposition as to the premium rate modifications requested herein, otherwise
this filing will be deemed denied in its entirety. A filing deemed denied in its
entirety will result in policyholder options being calculated and implemented
as if the state had approved a 0% premium rate increase for all policies.

If your state submits an opt-out election that is acknowledged by the Rehabilitator,
but subsequently approves the requested rate increase in full, your state will be
treated as if it had not opted out of the Plan (i.e., it will be deemed an Opt-In State).
Policyholders issued in your state will be included in the Plan in the same manner
as policies issued in states that did not opt out (“Opt-In States”).

If your state approves the requested rate increase in part, policy benefits may be
reduced to amounts that can be supported by the approved rates on an IF Knew
Premium rating basis depending on the Plan options elected by affected
policyholders

Actuarial Memorandum at 1 (emphasis in original).

18. The Actuarial Memorandum also contains an actuarial certification which states in

part:



The rate filing is being requested in accordance with and subject to the terms of the Plan.

Compliance with the applicable requirements of the 2017 NAIC model Regulation and

applicable laws and regulations in your state were not considered in preparing this

rate submission.
Actuarial Memorandum at 11 (emphasis added).

19. Currently, there are 901 long-term care policies administered by SHIP in force in
Maryland. According to the Actuarial Memorandum, 393 of these policies are impacted by the
Rate Filing. The requested premium increases range from 0.08% to 1,361.09%. The average rate
increase requested is 136.0%.

20. The current annualized premium of policies impacted by the rate increase request
1s $1,187,727. 1If granted as filed, the Rate Filing will increase the annualized premium of policies
impacted to $2,802,962.

21.  According to the Actuarial Memorandum, the proposed rate increase applies to 13
policy forms. Respondents did not indicate the policy forms applicable to the 508 policyholders
who are allegedly not impacted by the proposed rate increase in the Actuarial Memorandum, but
admitted at the rate hearing that at least some of the policyholders not subject to the rate increase
had one of the policy forms listed below.

22. The chart below lists all Maryland policy forms, the number of Maryland
policyholders for each form and the impact of the proposed rate increase that is applicable. Policy
forms in bold are listed in the Actuarial Memorandum.

Increase ~ No Increase Paid-Up NFO Total

Policy Form Policy count Policy count Policy Count Policy Count

10618 - 1 - 1
10902 3 0 - 3
10922 4 3 - 7
10955 104 16 18 138



10956 6 0 - 6

11001 60 6 19 85
500003 7 1 2 10
FQ-LTC 23 10 8 41
HHC-1 29 31 17 77
HHC-2 - 10 6 16
HHC-3 2 5 4 11
HHC-4 11 23 11 45
LTC-1 32 36 67 135
LTC-3 5 6 1 12
LTC-6 107 143 54 304
LTC-89 - 3 1 4
WD - 4 2 6
Total 393 298 210 901

See Seriatim File with Covered Lives and Premium Information 20210731.xIxs.

23.  Respondents assert that there are 508 Maryland policyholders who will not be
subject to the proposed rate increases. It is clear, however, that some of these policyholders will
still be substantially impacted by the Plan. Of the 508 policyholders, 210 currently have paid-up
nonforfeiture policies. Another 196 are policyholders for whom Respondents are not seeking a
rate increase, because the current premium is either equal to or greater than the premium sought
under the proposal. However, 102 are currently subject to a premium waiver and are not paying
premium, but have current premium less than the calculated “If-Knew” premium. With respect
to that group, the Rehabilitator intends to reduce the benefits available to these individuals to meet
the benefit amounts allegedly supported by the premium calculated under the “If-Knew”

methodology (described below). Actuarial Memorandum at 9.






have been determined by considering all of the actual experience and history for long term care
claims experience and then calculating the rates that would have been necessary to achieve a 60%
loss ratio had they been charged from inception. The actuarial memorandum did not make an
attempt to demonstrate that 60% was “the greater of the initial target lifetime loss ratio or minimum
loss ratio applicable to the form,” but instead “[f]or the sake of simplicity, under the plan this will
be assumed to be 60%.”

27. The Actuarial Memorandum states that “[sJome original policy forms for the
policies affected by the proposed rate increase contains language that requires that any requested
premium rate change apply to all policies in a given state under the respective policy form.” The
Memorandum goes on to state that “[t]his requirement is eliminated by the Plan and that “this
filing may request different rate increase for policies issued on the same form.”

28.  Areview of several of the policy forms submitted to and approved by the MIA has
language similar to what is referenced in the Actuarial Memorandum. For example, Policy Form
10922 states:

The Company reserves the right, subject to 31 days prior written notice to the

Insured, to change the renewal premium rates for the Policy. Any change shall

apply to all policies of this form in force in the state of residence of the Insured.

The rate change shall be in accordance with the underwriting class of the insured

on the Policy Date.

The term “Policy Date” is defined in the policy as “[t]he Policy Date shown on the Schedule. The
Policy becomes effective on the Policy Date and shall remain in force for the period for which
such premium is paid.”

Similarly, Policy Form 10955 states:

The Company reserves the right to change the renewal premium rates for this

Policy. Any change shall apply to all policies of this form in force in the state of

residence of the insured. The rate change shall be in accordance with the
Underwriting class of the Insured on the Policy Date.



In Policy Form 10955, the term “Policy Date” is defined as [tlhe Policy Date shown on the
Schedule: provided satisfactory evidence of insurability is accepted by and the required initial
premium is paid to the Company. The Policy becomes effective on the Policy Date.”

29. The Rate Filing proposes to use gender as a rating factor even though none of the
policies subject to a proposed rate increase was underwritten based on gender and gender has never
been used as a rating factor in connection with any prior rate increase filed with Maryland for these
policies. The Rate Filing also proposes to alter how issue age is used for the applicable policy
forms. Under the proposal, the premium rate will now vary within a particular issue age by the
issue age month of the policyholder.

30. Section 14 of the Actuarial Memorandum states that if the amount of the increase
that is approved is less than the full requested premium rate increase:

[P]olicyholders will have four options provided to them, as described in the Plan.
Depending on the option elected by an affected policyholder, benefits under their
policy may be reduced to the amount that can be funded by the effective premium

rate on an If Knew Premium rating basis.
The four options include:

e Option A: Pay the approved premium rate increase and have policy benefits
reduced to the benefit level supported on an If Knew Premium rating basis by
the increased rate.

e Option B: Do not pay the approved premium rate increase, continue paying
the current rate, and have policy benefits reduced to the benefit level
supported on an If Knew Premium rating basis by the current premium rate.

e Option C: Elect a reduced paid-up non-forfeiture option.

e Option D: Voluntarily pay the full If Knew Premium Rate (even if not
approved by the state) and maintain the current policy benefits.

31. The Respondents have not filed policy forms with the MIA with regard to the
benefit reduction options listed in Section 14 of the Actuarial Memorandum.
Applicable Maryland Law
32. In Maryland, the General Assembly has given the Maryland Insurance

Commissioner the exclusive review and determination of rates for those insurers licensed and
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doing business in the State. This is a quasi-legislative function. See e,g. State Ins. Comm’r v.
National Bur. cf Cas. Underwriters, 248 Md. 292 (1967). The Insurance Commissioner has
“exclusive jurisdiction to enforce by administrative actions the laws of the State that relate to
...rate setting practices of an insurer.” Md. Code Ann., Ins. Art. § 2-202(a)(1).

33.  Long-term care insurance rates specifically must be submitted for review by the
Commissioner, which includes an actuarial analysis, and increases may not be implemented unless
the Commissioner determines they comply with the applicable standards. Md. Code Ann., Ins.
Art. § 11-703(c)(2), § 18-116(b)(relating to across the board increase on policies or contracts of
long-term care insurance that the carrier issues or delivers in the state; Code of Maryland
Regulations (COMAR) 31.14.01.14(c)(5) (With one exception, an insurer may not charge a
renewal premium rate for a long-term care policy which exceeds by more than 15% any premium
charged for a policy during the preceding 12 months). Additionally, long-term care insurance
forms must comply with § 18-116.1 of the Insurance Article and COMAR 31.14.01.36 and must
be submitted to the MIA for approval before they are used. When rates are approved, they are
approved with respect to the benefits that are included in the product to which the rates apply. Any
changes to the benefits in order to avoid rate increases in whole or in part must be approved by the
MIA in advance.

34. The Commissioner is required to disapprove or modify a premium rate filing if the
proposed rates appear, based on actuarial analysis and reasonable assumptions, to be inadequate,
unfairly discriminatory or excessive in relation to benefits. Md. Code Ann., Ins. Art. § 11-
703(c)(2)(1). In considering whether to disapprove or modify a premium rate filing of a carrier, the

Commissioner shall consider. To the extent appropriate:

1. past and prospective loss experience in and outside the State;
2. underwriting practice and judgment;
3. a reasonable margin for reserve needs;
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4. past and prospective expenses, both countryside and those specifically
applicable to the State; and
5. any other relevant factors in and outside of the State.
DISCUSSION

Having heard all of the testimony at the quasi-legislative hearing, reviewed the premium
rate filing and all of the supporting information provided on behalf of SHIP, including responses
to objections submitted to SHIP by the Office of the Chief Actuary and any documents submitted
by consumers or other interested parties, I find that I am not able to approve Respondents request
for a rate increase at this time and based on the filing submitted. The proposed increase as filed

violates both Maryland and federal law. My reasons follow.

1. The Proposed Rate Increase as Filed Violates Maryland Law and the Policy
Forms.

The proposed rate increase as filed by Respondents violates both Maryland law and the
contract terms of the policies in question. As guaranteed renewable long-term care policies, the
premium may only be increased on a class basis and in accordance with the “underwriting class”
of the insureds. See COMAR 31.14.01.02.B(16) and Policy Forms 10922 and 10955.
Respondents readily admitted at the hearing and in the Actuarial Memorandum that the premium
increase is calculated not on a class basis but at the policy level using the If Knew rating
methodology, which is dependent on each policyholder’s characteristics. Actuarial Memorandum
at 5. Further, not all policies in a class or with regard to a particular form are subject to the rate
increase. See Actuarial Memorandum at 3-4. Thus, the proposed rate increase methodology in
inherently at odds with Maryland’s requirement that the rating be on a class basis.

Respondents also seek to add gender as a new rating characteristic. See Actuarial
Memorandum at 5. While it is not normally prohibited to use gender as a rating characteristic for

a new long-term care insurance policy, unlike for certain health benefit plans subject to the
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Affordable Care Act (see §15-1A-07 (b)), in this case, Respondents seek to introduce gender as a
rating factor for the first time with regard to the policy forms in question, many of which have
been in place for 30 years. Many of the increases that are proposed are significantly higher for
certain policyholders, because Respondents have applied gender as a rating characteristic. Of the
100 policyholders with the highest percentage rate increase in the proposal, 93 are women. In
contrast, of the 40 policyholders was the lowest premiums increases in the proposal, 23 are men.
Given that the policy forms provide that any rate change will “be in accordance with the
underwriting class of the insured on the Policy Date (see Policy Form 10955), and that gender was
not used as a rating characteristic previously, its use here is inconsistent with COMAR
31.14.01.02.B(16).

Similarly, the proposed rate increase seeks to alter the way issue age is used as a rating
factor by having rates vary by issue down to the month. An example of this is shown when
reviewing policy number 1348023 and 1455980. Although both policyholders were born in 1933,
because one was issued the policy at 59 years and 5 months and the other was issued the policy at
59 years and 11 months, there is a 2% difference in the proposed premium for these policyholders.
As with the use of gender, the application of the additional rating characteristics based on the
month of the person at issue age, rather than the age at the time measured in years, creates new
subclasses within each issue age year. Again, this violates COMAR 31.14.01.02.B(16). While
the increase is not a large amount (at least in the case cited), it is not permitted. See Actuarial
Memorandum at 5.

The applicable regulations also generally prohibit a renewal premium rate for a long-term
care policy which exceeds by more than 15% any premium charged for the policy during the
preceding 12 months. See COMAR 31.14.01.04.A(5). However, the Commissioner may approve

“a larger increase upon a showing that a larger increase is necessary because of utilization of policy
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benefits greatly in excess of the expected rate.”” COMAR 31.14.01.04.A(6). In this case, the Office
of the Chief Actuary of the MIA asked Respondents to provide the showing necessary for the
larger than 15% increase. The actuary for Respondents stated it did not have the data to provide
the information. Therefore, Respondents have not met their burden for a larger than 15% increase
though, if Respondents submit a new rate increase filing consistent with this Order, they will be
permitted to supply the necessary information required by the regulation. ’

2. The Proposed Actions of Respondents in Response to Not Approving the Full Rate
Increase Are Illegal Under Maryland Law.

In addition to the proposed rate increase sought by Respondents, the Actuarial
Memorandum, and the Plan itself, both state that if the proposed rate increase is not approved in
full, policyholders in Maryland will be punished in the form of a unilateral downgrade to and loss
of contracted-for benefits without first seeking approval from the MIA. See Actuarial
Memorandum at 8-9; Plan at 108-118. The Pennsylvania Commonwealth Court Order approving
the Plan describes the opt-out process succinctly:

Alternatively, under an Issued-State Rate Approval Option, a state may opt out of the rate

approval section of the Plan. If a state opts out, the Rehabilitator will file an application

to increase rates for policies issued in the State to the If Knew Premium level. The
regulator for the opt-out state will render a decision on the Rehabilitator’s rate increase

application; if it is only partially approved, the Rehabilitator will downgrade the benefits
under the affected policies accordingly.

Plan Approval Order at 58 (emphasis added).

" With regard to most proposed rate increases, the MIA will engage in discussions with the insurer
to see if agreement can be reached regarding the proposed increase. In this case, Respondents
have imposed an arbitrary deadline of February 15, 2022, after which it states the filing will be
considered denied. While the MIA does not believe it is bound by the February 15 deadline,
because it is anticipated that Respondents will attempt to contact policyholders with the alternative
options discussed herein shortly after the deadline, the MIA has decided to act based on the
information provided at this time and on the filing presented. Should Respondents submit a new
filing consistent with the findings in this order, the MIA will consider the appropriateness of a rate
increase based on the new filing.

14



This threatened action violates Maryland law because Respondents, will not first submit to
the Commissioner and the MIA the policy downgrades and changes to existing policy forms sought
to be imposed on Maryland policyholders. See Md. Code Ann. Ins. Art. §§ 2-202(a); 11-703(c)(2);
12-203. Further, Respondents refuse to be bound by any decision made by the Commissioner
relating to the appropriate rates applicable to the policy forms in question, subject to their right to
appeal to Maryland courts. Indeed, the Rehabilitator plans to offer and charge the rates proposed,
even if disapproved, as an alternative to benefit reduction, even though such rates are illegal and
cannot be lawfully charged under Maryland law. §11-703(b).

The applicable regulations allow an insurer to offer to policyholders to reduce coverage
and lower the policy premium, but this is at the election of the policyholder and still requires
approval of the rates. See COMAR 31.14.01.36.D (Premium for reduced coverage must be based
on the underwriting class used to determine the premium for the coverage currently in force and
be consistent with the approved rate table).

The threatened unilateral reduction in benefits also appears to have a potential permanent
adverse effect on policyholders’ guaranty association benefits in the likely event that SHIP is place
into liquidation at a later date. Special Deputy Rehabilitator Cantilo has admitted in previous
testimony that “it is not likely that we will magically restore SHIP to solvency, but it is likely that
the plan ...would substantially reduce the deficit.” Transcript of Rehabilitation Plan hearing at 80.
In short, the threatened action would impose substantially less benefits than what policyholders
are entitled to under their contract.

3. The Authority of Respondents Under Pennsylvania Law.

The Actuarial Memorandum appears to argue that the Plan eliminates the requirement to

comply with the Maryland laws and regulations listed above. See Actuarial Memorandum at 3
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(“this requirement is eliminated by the Plan...”). But, it is important to understand what
Respondents authority is under Pennsylvania law.

Each jurisdiction has enacted statutes for the rehabilitation and liquidation of insurance
companies. See e.g. § 9-201 et. seq. Under Pennsylvania law, as in all states, the power of the
rehabilitator is prescribed and limited by law. The authority of the rehabilitator is circumscribed
and limited to control of the assets and business of the insurer and does not extend to regulatory
control of the insurer’s business. 40 P.S. § 221.16(b) (“The rehabilitator may take such action as
he deems necessary or expedient to correct the condition or conditions which constituted the
grounds for the order of the court to rehabilitate the insurer. He shall have all the powers of the
director, officers, and managers, whose authority shall be suspended, except as they are delegated
by the rehabilitator.”) The statute does not provide authority beyond that of the insurer and its
officers and managers.

Under Pennsylvania law, an insurance commissioner acting as a rehabilitator “can only
exercise those powers which have been conferred upon it by the Legislature in clear and
unmistakable language.” Aetna Cas. And Sur. Co. v. Com., Ins. Dept., 638 A.2d 194 (Pa. 1994)
quoting Commonwealth, Human Relations Comm’n v. Transit Casualty Ins. Co., 831 A.2d 1196
(Pa. Commw. 2003), ¢, f’d sub nom. Koken v. Villanova Ins. Co., 878 A.2d 51 (Pa. 2005).

Pennsylvania law authorizes Respondents to manage SHIP. It does not provide, explicitly
or implicitly, authority to supplant otherwise applicable regulatory authority over the business of
the insurer in rehabilitation, particularly the regulatory authority of other jurisdictions. That a
rehabilitator may “prepare a plan for the reorganization, consolidation, conversion, reinsurance,
merger or other transformation of the insurer,” 40 P.S. § 221.16(d), does not authorize Respondents
to proceed without required regulatory approvals. Nowhere in the text of Pennsylvania’s law, or

in any model law or NAIC publication) is there “clear and unmistakable language” that allows a
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regulators operate. They establish laws which grant authority to regulators and oversee state
insurance departments an approve regulatory budgets.” Id. “State insurance regulatory systems
are accessible and accountable to the public and sensitive to local social and economic conditions.”
Id. Further:

State regulators protect consumers by ensuring that insurance policy provisions comply

with state law, are reasonable and fair, and do not contain major gaps in coverage that

might be misunderstood by consumers and leave them unprotected. The nature of
regulatory reviews of rates, rating rules and policy forms varies somewhat among the
states depending on their laws and regulations.

1d.

As seen above, the Maryland General Assembly has delegated its regulatory authority
under the McCarron-Ferguson Act, 15 U.S.C. §§ 1011-1015, to the Maryland Insurance
Commissioner and the MIA and has enacted and approved detailed and extensive statutes and
regulations governing long-term care insurance policies and rates, including provisions for the
approval of rates by the Commissioner. See State Ins. Comm’r v. National Bur. Cf Cas.
Underwriters, 248 Md. 292 (1967); 1 Couch on Ins. § 2:34, Rates —Judicial review (“Ratemaking
is generally not a judicial function. Indeed, many jurisdictions have adopted the filed rate doctrine
which expressly prohibits courts from imposing rates different than those approved by the state
insurance department”). To the extent Respondents are relying on the Pennsylvania court’s order
approving the Plan and the rate setting scheme within, this would appear to violate the filed rate
doctrine.

Further, the Full Faith and Credit Clause of the U.S. Constitution does not require Maryland
to obey the Plan approved by the Commonwealth court in Pennsylvania in contravention of its

own laws. Indeed, the Pennsylvania court seems to recognize this as its order states “[o]nce this

Court renders a judgment on the Second Amended Plan, it is Maine, Massachusetts, and
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Washington [the three intervening states] that owe this Court’s judgment full faith and credit.”
Order of Approval at 61.
Additionally, full faith and credit requires only that every state give a foreign judgment the
res judicata effect that the judgment would be accorded in the state which rendered it. Duifee v.
Duke, 375 U.S. 106, 109 (1963). Under Pennsylvania law, application of res judicata requires that
the two relevant proceedings possess several common elements, including identity of the parties.
Robinson Coal Co. v. Goodall, 72 A.3d 685, 689 (Pa. Super. 2013). Neither the Commissioner nor
the MIA were a party in the Pennsylvania proceedings. Rather, Respondents appear to have
purposefully decided to supplant the laws of Maryland and other states. As the Supreme Court has
said in Pacific Employers Ins. Co. v. Industrial Accident Comm’n, 306 U.S. 493, 501 (1939):
The very nature of the federal union of states, to which are reserved some of the
attributes of sovereignty, precludes resort to the full faith and credit clause as
means for compelling a state to substitute the statutes of other states for its own
statutes dealing with a subject matter concerning which it is competent to
legislate.
Here, the Plan specifically is meant to compel states to substitute their laws for that of the order
of the Commonwealth court. We decline to do so here.
ORDER

Based on the entire record in this matter, including the facts and legal issues discussed in

this Order, it is hereby ORDERED this 15" day of February, 2022 that:

A. Respondents request for rate increases on the SHIP policies at issue in this matter is
denied. Respondents may file for rate increases consistent with this decision including
basing the premium request on a class basis and based on the rating characteristics
previously used by SHIP;

B. Respondents are prohibited from communicating, implementing or enforcing the

Amended Plan of Rehabilitation in Maryland or otherwise interfering with the rights of
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STATE OF OHIO

DEPARTMENT OF INSURANCE
50 WEST TOWN STREET
3¢ FLOOR, SUITE 300
COLUMBUS, OHIO 43215

In re: : JUDITH L. FRENCH
Superintendent/Director

Senior Health Insurance Company

of Pennsylvania (SHIP)

(in rehabilitation)

ORDER TO CEASE AND DESIST AND NOTICE OF HEARING

I. INTRODUCTION

Pursuant to R.C. 3901.221, the Superintendent of the Ohio Department of Insurance
(“ODI”) may issue a cease and desist order to any person engaged in an unfair or deceptive act or
practice in the business of insurance that has caused, is causing, or is about to cause substantial
and material harm.

The Rehabilitator of Senior Health Insurance Company of Pennsylvania (“SHIP”’), SHIP,
and SHIP’s principals, employees, and agents are a person engaged in an unfair or deceptive act
or practice in the business of insurance that is about to cause substantial and material harm.
Therefore, consistent with the authority in R.C. 3901.221, and for the reasons explained below,
the Superintendent determines a cease and desist order is appropriate.

II. FACTS

On September 9, 1987, ODI issued a certificate of authority for SHIP to conduct the

business of insurance in Ohio. SHIP is a stock limited life and health insurance company

domiciled in the Commonwealth of Pennsylvania that administers a closed block of long-term care






by the Rehabilitator in full, the unlawful plan allows for election packages to be sent to Ohio
policyholders offering benefits and rates not approved by ODI.

ODI opted out of the premium rate modification provisions of the approved rehabilitation
plan. On December 2, 2021, the Rehabilitator filed a request with ODI for approval of rate
increases for Ohio policyholders and set a February 15, 2022 deadline for ODI to respond. On
February 15, 2022, ODI concluded its review and informed the Rehabilitator of its decision on the
requested rate increases.

ODI’s review found that some of the Rehabilitator’s requested rate increases would result
in unreasonable increases. Indeed, some of the Rehabilitator’s requested rate increases were well
outside the rate increases ODI had traditionally approved. For example, the Rehabilitator’s
requested rate increases would result in at least one Ohio policyholder receiving a more than 650%
rate increase. In these instances, ODI approved a premium rate less than that requested by the
Rehabilitator. In other instances, ODI found that the Rehabilitator’s requested premium rate
increases were reasonable and fully approved them. Nevertheless, the approved rehabilitation plan
treats any state not fu/ly approving the Rehabilitator’s requested rate increases as an opt-out state.
Id. atp. 108-111.

Consequently, Ohio is an opt-out state. Pursuant to the approved rehabilitation plan, the
Rehabilitator will send election packages to Ohio policyholders requiring them to choose between
several options. The election packages will offer Ohio policyholders premium rates and benefits
not approved by ODI. As discussed in section III, below, offering Ohio policyholders unapproved

premium rates and benefits is unlawful.



The approved rehabilitation plan requires the Rehabilitator to send election packages after
the passage of the February 15, 2022 deadline. The expectation is that the Rehabilitator will send
election packages to Ohio policyholders in the near future.

I11. ANALYSIS

Pursuant to R.C. 3901.221 and R.C. 3901.20, the Superintendent of the ODI may issue a
cease and desist order to any person engaged in an unfair or deceptive act or practice in the business
of insurance that has caused, is causing, or is about to cause substantial and material harm. R.C.
3901.19 defines “person,” for purposes of R.C. 3901.221 and R.C. 3901.20, as “any individual,
corporation, association, partnership * * * and any other legal entity.” The “person” need not be
licensed or required to be licensed by the Superintendent of the ODI. R.C. 3901.20.

R.C. 3901.19 through R.C. 3901.23 define an unfair or deceptive act or practice in the
business of insurance. Among other provisions, R.C. 3901.21(A) defines an unfair or deceptive
act or practice in the business of insurance to include: “Making, issuing, circulating, or causing or
permitting to be made, issued, or circulated, or preparing with intent to so use, any estimate,
illustration, circular, or statement misrepresenting the terms of any policy issued or to be issued or
the benefits or advantages promised thereby * * *.” R.C. 3901.21(B) further defines an unfair or
deceptive act or practice in the business of insurance to include:

Making, publishing, disseminating, circulating, or placing before the public or
causing, directly or indirectly, to be made, published, disseminated, circulated, or
placed before the public, in a newspaper, magazine, or other publication, or in the
form of a notice, circular, pamphlet, letter, or poster, or over any radio station, or
in any other way, or preparing with intent to so use, an advertisement,

announcement, or statement containing any assertion, representation, or statement,



with respect to the business of insurance or with respect to any person in the conduct
of the person's insurance business, which is untrue, deceptive, or misleading.

Because the Rehabilitator, SHIP, and SHIP’s principals, employees, and agents are a
person engaged in an unfair or deceptive act or practice in the business of insurance that has caused,
is causing, or is about to cause substantial and material harm, the Superintendent of the ODI issues
this cease and desist order pursuant to R.C. 3901.221 and R.C. 3901.20.

A. The Rehabilitator, SHIP, and SHIP’s principals, employees, and agents are all a

“person.”

The Rehabilitator, SHIP, and SHIP’s principals, employees, and agents are all a “person.”
R.C. 3901.19 defines “person” to include “any individual, corporation, association, partnership *
** and any other legal entity.” Altman, or any successors, as the Rehabilitator, is an “individual.”
Further, the Rehabilitator is also a “legal entity.” See 40 Pa. Stat. 221.15, 221.16.

SHIP, as a stock limited life and health insurance company administering a closed block
of LTC insurance policies, meets the broad definition of “person.” SHIP’s certificate of authority
from the Superintendent of the ODI further demonstrates it is a “person,” as defined in R.C.
3901.19.

SHIP’s principals, employees, and agents also meet the broad definition of “person” in
R.C. 3901.19. The broad definition of “person” in R.C. 3901.19 includes “any individual.”

B. The Rehabilitator, SHIP, and SHIP’s principals, employees, and agents are engaged
in unfair or deceptive acts or practices in the business of insurance.

The Rehabilitator, SHIP, and SHIP’s principals, employees, and agents are engaged in

unfair or deceptive acts or practices in the business of insurance. R.C. 3901.19 through R.C.



3901.23 define an unfair or deceptive act or practice. The Rehabilitator, SHIP, as well as SHIP’s
principals, employees, and agents are engaged in at least two unfair or deceptive acts or practices.

First, the Rehabilitator, SHIP, and SHIP’s principals, employees, and agents are engaging
in an unfair or deceptive act or practice in the business of insurance, as defined in R.C. 3901.21(A),
by “preparing with intent to so use, any * * * statement misrepresenting the terms of any policy
issued or to be issued or the benefits or advantages promised thereby * * *.”

The approved rehabilitation plan treats any state not fully approving the Rehabilitator’s
requested rates increases as an opt-out state. App. Rehab. P., p. 108-111. Accordingly, Ohio is an
opt-out state. The approved rehabilitation plan permits the Rehabilitator to send election packages
to Ohio policyholders. Id. at p. 111-114. The expectation is that the Rehabilitator will send
election packages to Ohio policyholders in the near future. As a result, the Rehabilitator is
“preparing with intent to so use” the election packages for Ohio policyholders.

The election packages contain “statement[s] misrepresenting the terms of any policy * * *
to be issued or the benefits or advantages promised thereby * * *.” Specifically, by offering Ohio
policyholders premium rates and benefits not approved by ODI, the Rehabilitator, through the
election packages, distorts the terms of the policies to be issued and the benefits promised.

For example, the Rehabilitator, through the election packages, will offer some Ohio
policyholders an option—option four—that ODI has not approved. See App. Rehab. P., p. 108-
111. Option four of the approved rehabilitation plan states that policyholders may choose this
option “even though such a rate increase has not been approved by the [o]pt-out [s]tate.” Id. at p.
114. Under Ohio law, however, ODI has exclusive jurisdiction to approve and disapprove
insurance rates. Lazarus v. Ohio Cas. Group, 144 Ohio App.3d 716, 720, 761 N.E.2d 649 (8th

Dist.2001). Insurers must file premium rates with ODI prior to issuing new or revised LTC



policies. R.C. 3923.46; R.C. 3923.021. ODI may approve or disapprove the rates. R.C. 3923.021.
As a result, the Rehabilitator cannot offer option four or any other option not approved by ODI.
Any language in the election packages offering any option not approved by ODI “misrepresent[s]
the terms of any policy * * * to be issued or the benefits or advantages promised thereby * * *.”

Second, the Rehabilitator, SHIP, as well as SHIP’s principals, employees, and agents are
engaging in an unfair or deceptive act or practice in the business of insurance, as defined in R.C.
3901.21(B), by “[m]aking, * * * or causing, directly or indirectly, to be made, * * * in a * * *
notice, * * * letter, * * * or in any other way, or preparing with intent to so use, [a] * * * statement
containing any assertion, representation, or statement, with respect to the business of insurance *
* * which is untrue, deceptive, or misleading.”

The Rehabilitator is “preparing with intent to so use” the election packages for Ohio
policyholders. The Rehabilitator, through the election packages, will be disregarding Ohio law by
offering Ohio policyholders premium rates and benefits not approved by ODI. See R.C. 3923.46;
R.C.3923.021. As such, the election packages’ offering of unlawful premium rates and benefits,
not approved by ODI, constitute a ‘“statement containing any assertion, representation, or
statement, with respect to the business of insurance * * * which is untrue, deceptive, or
misleading.”

C. The unfair or deceptive acts or practices of the Rehabilitator, SHIP, and SHIP’s
principals, employees, and agents are about to cause substantial and material harm.

As described in section I1I, B, above, the Rehabilitator, SHIP, and SHIP’s principals,
employees, and agents are engaged in unfair or deceptive acts or practices in the business of
insurance. The unfair or deceptive acts or practices stem from the Rehabilitator’s upcoming

issuance of election packages to Ohio policyholders. The expectation is that the Rehabilitator will



send election packages to Ohio policyholders in the near future. As a result, these unfair or
deceptive acts or practices are “about to cause” substantial and material harm.

Further, the Rehabilitator’s election packages, once issued, will cause “substantial and
material harm.” First and foremost, the election packages will cause “substantial and material
harm” to Ohio’s policyholders. The Rehabilitator cannot lawfully offer unapproved rates and
benefits, and confusion will result should Ohio policyholders choose one of these unlawful options.
SHIP policyholders in Ohio, with an average age of about 86 years old, have the right to know that
ODI has reviewed and approved the premium rates and benefits prior to the policyholders
accepting them. If the Rehabilitator issues the election packages and offers premium rates and
benefits not approved by ODI, “substantial and material harm” will occur.

Second, the Rehabilitator’s election packages will cause “substantial and material harm”
to ODI. ODI has an interest in protecting its exclusive jurisdiction. Ifthe Rehabilitator issues the
election packages and offers unapproved premium rates and benefits, “substantial and material
harm” will occur.

Therefore, the Rehabilitator, SHIP, as well as SHIP’s principals, employees, and agents are
a “person,” as defined in R.C. 3901.19. The Rehabilitator, SHIP, and SHIP’s principals,
employees, and agents are engaged in an unfair or deceptive act or practice in the business of
insurance that is about to cause substantial and material harm. The Superintendent of the ODI may
issue a cease and desist order pursuant to R.C. 3901.221.

IV. CONCLUSION

Pursuant to R.C. 3901.221, the Superintendent of the Ohio Department of Insurance

orders the Rehabilitator, SHIP, and SHIP’s principals, employees, and agents to cease and

desist the dissemination, implementation, or enforcement in this State of the election


































































































































































STATE OF MAINE
BUREAU OF INSURANCE

In re: Senior Health Insurance Company VERIFIED COMPLAINT AND
of Pennsylvania (SHIP) (in rehabilitation) REQUEST FOR EMERGENCY CEASE
AND DESIST ORDER

Pursuant to 24-A M.R.S. § 12-A(2-A), the Staff of the Maine Bureau of Insurance make
this Verified Compliant requesting that the Superintendent of Insurance issue an immediate cease
and desist order against Senior Health Insurance Company of Pennsylvania (SHIP) because
SHIP is transacting insurance business in this State in a manner that is causing or is reasonably
expected to cause significant, imminent, and irreparable injury to Maine policyholders, as more
particularly set forth below.

FACTS ALLEGED

1. SHIP is a Pennsylvania-domiciled life and health insurance company that became
authorized to issue long-term care insurance (LTC) policies in Maine beginning in 1991 (Maine
License Number LHF32655).

2. Beginning in 2010, SHIP filed with the Maine Superintendent premium rate
filings on various of its policyholder forms used in the State; and the Maine Superintendent
approved the rate filings that were actuarially justified. From 2010 through 2019, SHIP
submitted nine (9) rate filings for approval by the Maine Superintendent. (Prior to 2010,
Conseco Senior Health Insurance Company was the company filing the rates and made
numerous rate filings with the Maine Superintendent.) Recent disapprovals by the Maine
Superintendent included SHIP rate filings in 2011 for 838 policyholders who had prior increases

of 56%-202% accumulated over the years; and in 2019 for 336 policyholders where SHIP’s



filing did not meet the requirements for a justified increase. An increase approved in 2018

affecting 97 policyholders was reduced from 40% to 34% and phased-in over two years.

3. In recent years, SHIP experienced financial distress and faced the possibility of
insolvency.
4. On January 29, 2020, upon the application of Jessica Altman, the Commissioner

of Insurance for the Commonwealth of Pennsylvania, the Commonwealth Court of Pennsylvania,
in suit number 1 SHP 2020, entered an Order of Rehabilitation placing SHIP into rehabilitation
in accordance with the provisions of Pennsylvania law.

5. The Order of Rehabilitation appointed Commissioner Altman and her successors
in office as statutory rehabilitator of SHIP pursuant to the provisions of 40 P.S. § 221.14, et seq.
and required the Rehabilitator to prepare a plan of rehabilitation. Commissioner Altman
appointed Patrick Cantilo as Special Deputy Rehabilitator, with the power to act on the
Rehabilitator’s behalf.

6. On March 9, 2020, SHIP consented to an order of suspension of its certificate of
authority in Maine which Order stipulates in relevant part that SHIP “may not transact any new
insurance business in Maine, but will be allowed to continue to renew and service existing
business. [SHIP] must continue to make required filings and pay all required fees and taxes.”

7. SHIP currently has approximately 350 policies still in force that were issued in
Maine and subject to Maine law and, upon information and belief, the average age of SHIP’s
Maine policyholders is over 86 years.

8. On April 22, 2020, the Rehabilitator filed her Application for Approval of the

Plan of Rehabilitation for SHIP and contemporaneously filed a Rehabilitation Plan.



9. On September 15, 2020, the Maine Superintendent was granted intervention as a
party in the Rehabilitation Proceeding.

10. The Rehabilitation Plan was approved by a Memorandum Opinion and Order of
the Pennsylvania Commonwealth Court on August 24, 2021, as amended on November 4, 2021.

11. The Maine Superintendent and the other intervening jurisdictions appealed the
Rehabilitation Plan to the Pennsylvania Supreme Court (Middle District), No. 71 MAP 201. By
Order issued January 31, 2022, the Pennsylvania Supreme Court denied the insurance regulators’
request for stay pending appeal of the Rehabilitation Plan. The appeal otherwise remains
pending before the Pennsylvania Supreme Court.

12.  Inlate-January 2022, without first filing its rates for approval with the Maine
Superintendent, upon information and belief, the SHIP Rehabilitator mailed a “Coverage
Election Package” to Maine policyholders which advises them of forthcoming premium and/or
benefit modifications that would begin as early as April 1, 2022. (See Exhibit A.) The
“Coverage Election Package” requires Maine policyholders to complete and return their election
form with a postmark date of no later than March 15, 2022. (See Exhibit A hereto.)

13. On February 2, 2022, the Rehabilitation Court approved SHIP’s use of nationwide
premium rates including in Maine.

14. The “Coverage Election Package” does not provide legally sufficient notice to
Maine policyholders of SHIP’s proposed rate increase as required by 24-A M.R.S. § 5084.

15. The “Coverage Election Package” offers five coverage options to Maine
policyholders, including downgrading the policy, converting to a basic policy or to an enhanced
basic policy, converting to an enhanced paid-up policy, and keeping their current policy. If a

Maine policyholder does not make a coverage election by the March 15, 2022 specified



postmark date, SHIP will on its own exercise the basic policy coverage option, resulting in a
significant benefit reduction under a Maine insurance policy.

16. The “Coverage Election Package” fails to advise Maine Policyholders that the
premium rates and policy modifications under the Rehabilitation Plan are on appeal to the
Pennsylvania Supreme Court. SHIP thus is requiring Maine policyholders to make final and
binding coverage elections without any explanation to Maine policyholders about how their rates
and benefits would be reconfigured if the Rehabilitation Plan is overturned or otherwise
modified by the court in a manner that affects rates and benefits. See, e.g., the State of
Louisiana, No. C-713794-22 (19th Judicial Dist. Ct.), and State of South Carolina, No. 2020-CP-
40-05802 (S.C. C.C.P.), actions where each state court granted preliminary injunctions against
SHIP upon finding that the insurance regulator’s challenges to the Rehabilitation Plan
demonstrated a likelihood of success on the merits and that a preliminary injunction was
necessary to prevent irreparable harm to policyholders.

17.  All Maine policyholder elections and SHIP-imposed elections are deemed
irrevocable even if the Rehabilitation Plan is overturned or otherwise modified on appeal.
Furthermore, any Maine policyholder that selects the policy downgrade, the paid-up policy
option, or their current policy terms could face more rate increases during Phase II of the
Rehabilitation Plan.

18. SHIP has not submitted to the Maine Superintendent the premium rates that SHIP
intends to use on insurance coverage provided to Maine policyholders, beginning as early as

April 1, 2022.



19. SHIP has not obtained regulatory approval by the Maine Superintendent for the
premium rates that SHIP intends to use on insurance coverage provided to Maine policyholders,
beginning as early as April 1, 2022.

20. SHIP has not made all required regulatory filings with the Maine Superintendent
related to SHIP’s transaction of insurance in this State, as prescribed by Order of the
Superintendent issued March 9, 2020, and consented to by the Rehabilitator on behalf of SHIP.

21.  Among other matters, and not by limitation, as a cumulative result of SHIP’s:

(a) failure to file proposed premium rates with the Maine Superintendent for use with

Maine policies;

(b) failure to provide Maine policyholders with the required advance notice of a

premium rate increase for use with Maine policies, including notice of the proposed rate,

an explanation that it is subject to regulatory approval, the policyholder’s right to request

a hearing, the policyholder’s right to provide written comments on the proposed rate

increase, and contact information for the Maine Bureau of Insurance;

(c) failure to provide Maine policyholders with a minimum 90-day advance notice of

premium rate implementation for Maine policies;

(d) use of a “Coverage Election Form” for Maine policies that is unfair or deceptive;

contains misrepresentations; and/or is untrue, deceptive, or misleading;

Maine policyholders will be harmed by SHIP forcing them to make rushed and irreversible
decisions about their existing Maine long-term care insurance policies.
APPLICABLE LAW
22. The Maine Insurance Code, Title 24-A M.R.S., regulates entities that transact

insurance in the State.



23.  Pursuant to 24-A M.R.S. § 9, “transacting insurance” includes, “whether by mail
or any other means,” solicitation or inducement, negotiations, effectuation of a contract of
insurance, or transaction of matters subsequent to the effectuation and arising out of such a
contract.

24.  Pursuant to 24-A M.R.S. §§ 214 and 215, the Maine Superintendent may seek
enforcement against any person who knowingly violates any order of the Superintendent.

25.  Pursuant to 24-A M.R.S. § 2736(1), every insurer shall file for approval by the
Maine Superintendent every rate, rating formula, classification of risks, and every modification
of any formula or classification that it proposes to use in this State in connection with individual
health insurance policies, including LTC policies. Every such filing must be made not less than
sixty (60) days in advance of the stated effective date. The filing must contain sufficient
information for the Maine Superintendent to determine whether such filing meets the
requirements that rates not be excessive, inadequate, or unfairly discriminatory. See 24-A
M.R.S. § 2736(2).

26.  Pursuant to 24-A M.R.S. § 5084(1), an insurer shall notify Maine policyholders of
a proposed premium rate increase within thirty (30) days of making its filing. The written notice
must show the proposed rate; state that the rate is subject to regulatory approval; inform the
policyholder of the right to request a hearing; inform the policyholder of the right to provide
written comments on the proposed rate increase; and provide the policyholder with contact
information for the Maine Bureau of Insurance.

27.  Pursuant to 24-A M.R.S. § 5084(2), an insurer .may not implement a premium

increase for use in Maine until it is approved by the Maine Superintendent.



28. Pursuant to Maine insurance rule Ch. 420, § 8, an insurer shall provide written
notice of a premium rate increase for use in Maine to all affected Maine policyholders at least
ninety (90) days before the effective date of any rate increase; and “[a]n increase in premium
rates may not be implemented until 90 days after the notice is provided.”

29.  Pursuant to 24-A M.R.S. § 2152, no person shall engage in an unfair or deceptive
act or practice in the business of insurance in this State.

30. Pursuant to 24-A M.R.S. § 2153, no person shall make, issue, or circulate, or
cause to be made, issued, or circulated any estimate, illustration, circular, or statement
misrepresenting the terms, benefits, or advantages of an insurance policy issued in this State.

31. Pursuant to 24-A M.R.S. § 2154, no person shall make, publish, disseminate, or
circulate, or cause, directly or indirectly, to be made, published, disseminated, or circulated, in
the form of a notice, circular, pampbhlet, or letter, or in any other way, any statement regarding
the person’s transaction of insurance business in this State that is untrue, deceptive, or
misleading.

32.  Pursuant to 24-A M.R.S. § 12-A(2-A), upon a verified complaint showing that a
person is engaging in conduct that is causing or is reasonably expected to cause significant,
imminent, and irreparable injury to Maine insurance consumers, the Maine Superintendent may
immediately issue a cease and desist order, without prior notice and hearing.

33.  Pursuant to 24-A M.R.S. § 12-A, following a hearing, the Maine Superintendent
may assess civil penalties against any person who violates any provision of Title 24-A, any rule
adopted by the Maine Superintendent, or any lawful order of the Maine Superintendent; order
refunds of any overcharges for charges by an insurer to any person that are not in conformity

with a filing that is required to be submitted to the Maine Superintendent for approval under Title



24-A; and order restitution for any insured injured by a violation of Title 24-A for which civil
penalties may be assessed.
VIOLATIONS ALLEGED

Count I — Knowingly Violating Superintendent Order

34, SHIP violated and continues to violate 24-A M.R.S. §§ 214 and 215 by
knowingly violating the March 9, 2020 Order of the Maine Superintendent, as consented to by
the Rehabilitator on behalf of SHIP, in declining to make required Maine regulatory filings with
the Maine Superintendent, including, but not limited to, premium rate filings for use with
policies in Maine pursuant to 24-A M.R.S. § 2736.

Count II — Failure to File Rates for Approval

35. SHIP violated and continues to violate 24-A M.R.S. § 2736(1) by failing to file
for approval by the Maine Superintendent the rates, rating formula, classification of risks, and
every modification of any formula or classification that it proposes to use with policies in Maine
at least sixty (60) days in advance of the stated effective date of the modifications.

Count III — Premium Rates: Notice of Filing

36. SHIP violated and continues to violate 24-A M.R.S. § 5084(1) by failing to
provide written notice to Maine policyholders of proposed premium rate increases for use in
Maine within thirty (30) days of making a rate filing. The written notice must show the proposed
rate; state that the rate is subject to regulatory approval; inform the policyholder of the right to
request a hearing; inform the policyholder of the right to provide written comments on the
proposed rate increase; and provide the policyholder with contact information for the Maine

Bureau of Insurance.



Count IV — Premium Rates: Implementation

37. SHIP violated and continues to violate 24-A M.R.S. § 5084(2) by communicating
an effective date as soon as April 1, 2022 for implementation of premium rate increases under
Maine insurance policies without first having obtained approval by the Maine Superintendent.

Count V — Premium Rates: 90-Day Notice

38. SHIP violated and continues to violate Maine insurance rule Ch. 420, § 8 by
attempting to implement premium rate increases to Maine policyholders less than ninety (90)
days before implementation of the rate increase for use in Maine, to be effective as soon as April
1,2022.

Count VI — Policyholder Notice: Unfair or Deceptive Acts

39. SHIP violated and continues to violate 24-A M.R.S. § 2152 by mailing a
“Coverage Election Package” to Maine policyholders that unfairly or deceptively discloses the
premium rates and benefit modifications under a Maine insurance policy.

Count VII — Policvholder Notice: Misrepresentation

40. SHIP violated and continues to violate 24-A M.R.S. § 2153 by mailing a
“Coverage Election Package” to Maine policyholders that misrepresents the premium rates and
benefit modifications under a Maine insurance policy.

Count VIII — Policyholder Notice: Untrue, Deceptive, or Misleading Statements

41. SHIP violated and continues to violate 24-A M.R.S. § 2154 by mailing a
“Coverage Election Package” to Maine policyholders that contains untrue, deceptive, or
misleading statements regarding premium rates and benefit modifications under a Maine

insurance policy.









































































































STATE OF MAINE
BUREAU OF INSURANCE

In re: Senior Health Insurance Company
of Pennsylvania (in rehabilitation) DECISION AND ORDER

NAIC Company Code 76325

Docket No. INS-22-200

Introduction

The foundation of insurance is spreading risk. The many pool their resources in the
form of premiums so that those who must make claims for covered events have protection
against their losses. Spreading risk also applies when insurers become insolvent. The
admitted insurers in each state pay assessments into the state’s guaranty fund, and the
guaranty fund arranges for payment of covered claims, up to a statutory cap, paid for by an
assessment on other insurers in the same general category of business as the insolvent
insurer. In property/casualty insolvencies, assessments may be reflected in rates.! In
life/health insolvencies, insurers may offset assessments against their premium tax liability.?
In either case, the public policy is to spread the impact of an insolvency far beyond the
insolvent carrier’s policyholders. This is important because, if it is unlikely that the
insolvent insurer can be rehabilitated, responsible regulation should protect the insolvent
carrier’s policyholders from further losses.

Procedural Background

On February 8, 2022, through counsel, Maine Bureau of Insurance Staff submitted a
Verified Complaint alleging that Senior Health Insurance Company of Pennsylvania (the
“Company”) is transacting insurance business in this State in a manner that is causing or is
reasonably expected to cause significant, imminent, and irreparable injury to Maine
policyholders. Superintendent Cioppa issued an Emergency Cease and Desist Order the same
day, pursuant to 24-A M.R.S. § 12-A(2-A), and served notice on the Company, in accordance
with 24-A M.R.S. § 12-A(2-A)(C), of the Emergency Order and scheduled hearing to determine
whether there were grounds to continue the Order in force, and if so, to consider appropriate
sanctions for any proven violations and such additional remedial measures as may be appropriate
for the protection of Maine policyholders. The notice advised the Company that failure to appear

124-AMR.S. § 4447.
224-A MLR.S. § 4621.



may result in a disposition by default, which could be set aside for good cause. See 5 M.R.S.
§ 9053(3).

On February 15, Superintendent Cioppa issued an order pursuant to 24-A M.R.S. §§ 210
and 231(1) designating me as hearing officer and delegating the power to act as decisionmaker
with all powers that would otherwise be exercised by the Superintendent. There was no request
for continuance. However, on February 17, a letter was submitted by the Company’s attorney
stating that neither the Company, its Rehabilitator, nor its Special Deputy Rehabilitator intended
to appear in this proceeding and that the Company does not consider itself subject to the
jurisdiction of this State. A public adjudicatory hearing was held as scheduled, by
videoconference, on February 18. As stated in its February 17, 2022 letter, the Company did not
attend or otherwise participate in the proceeding.

Staff, participating in an advocacy capacity pursuant to 5 M.R.S. § 9054(5), presented
testimony, supported by documentary evidence,® by one of the Company’s Maine policyholders
and by the actuary in charge of reviewing long-term care insurance rate filings on behalf of the
Superintendent. When the public was invited to present comments and testimony, the daughter
of another policyholder gave sworn testimony about her mother’s situation. I took official notice
of four additional documents: the Company’s Rehabilitation Plan; its application for approval of
its Pennsylvania rates; the February 2, 2022 order of the Pennsylvania Commonwealth Court
concerning the Company’s use of those rates on an extraterritorial basis; and the Company’s
letter advising me of its refusal to appear.

Findings and Discussion cf Facts

Staff has the burden to prove its factual allegations through credible evidence,
notwithstanding the Company’s refusal to participate in this proceeding. Based on the evidence
in the record, I find that:

The Company is a Pennsylvania-domiciled life and health insurance company with a
principal place of business in Carmel, Indiana. The Company and its predecessor entities have
been continuously licensed in Maine since May 3, 1991, and the Company holds Maine
Certificate of Authority LHF32655. The Company specialized in long-term care insurance,* and
ceased writing new business in 2003. The Company currently has approximately 350 policies
still in force that were issued in Maine. Each of these policies remains subject to Maine law for
as long as the policy is still in force, even if the policyholder lives elsewhere.

On January 9, 2020, the Pennsylvania Commonwealth Court placed the Company into
rehabilitation because of the continuing deterioration of its financial condition, and appointed the
Pennsylvania Insurance Commissioner to manage the Company as its Rehabilitator. The

3 At the hearing, I granted Staff’s motion to file two supplemental exhibits. The evidentiary record closed when
those exhibits were filed that afternoon.

4 Although it also wrote other types of business, all of its non-long-term care business was assumed by another
nsurer in 2008.



Rehabilitator, on behalf of the Company, waived its right to hearing and consented to an order
suspending its Maine certificate of authority and stipulating, in accordance with 24-A M.R.S.

§ 419(2), that the Company “may not transact any new insurance business in Maine but will be
allowed to continue to renew and service existing business. The Company must continue to
make required filings and pay all required fees and taxes.” Suspension cf Cert ficate cf
Authority, In re Senior Health Insurance Company cf PA, in Rehabilitation, Maine Bureau of
Insurance. Docket No. INS-20-300, March 9, 2020.

Although the Company is still able to pay claims as they come due, long-term care
insurance is a lifetime promise, and the Company’s future obligations leave it with a projected
shortfall of about 1.2 billion dollars. The Commonwealth Court has approved a Rehabilitation
Plan that, by its terms, grants the Rehabilitator the authority to increase premiums and reduce
benefits on a nationwide basis in an attempt to close the Company’s “Funding Gap.”
Superintendent Cioppa and the Insurance Commissioners of Massachusetts and Washington
intervened in the Pennsylvania court proceeding to challenge the legality and fairness of this
Plan. They have appealed the Plan’s approval to the Pennsylvania Supreme Court. The chief
insurance regulators in 26 other states and the District of Columbia have supported the appeal as
amici curiae.

While the appeal is pending, the Company has begun measures to implement the Plan,
which calls for staged premium increases. In Phase One, the Plan states that policies will be
rated on an “If Knew” basis — meaning a premium that in the Rehabilitator’s judgment would
have been approved by regulators at the time the policy was issued, if we knew then what we
know now about the Company’s experience over the course of the intervening decades. This
general approach is widely used, but the Plan’s version of “If Knew” rating differs from the
usual methodology. In particular, it uses a “seriatim” approach that rates each policy on a stand-
alone basis as of its actual date of issue, rather than following a uniform rate schedule applicable
to all policies within the same block of business. The Plan also includes a “differential
premium” charge for policyholders whose premium is currently being waived as the result of a
claim, transforming the policy’s waiver-of-premium benefit to a premium discount.’

The Plan also offers policyholders up to four different benefit reductions in lieu of the
Phase One premium increase; the exact number of choices depends on the type of policy and the
premium the policyholder is currently paying. The Plan’s centerpiece is the “Basic Policy”
option. This comprises Option 2 and Option 2a. The Rehabilitator described the “Basic Policy”
in the Pennsylvania proceeding as a “right sized” policy with a more affordable price. The
benefit reductions in Option 2 include, but are not limited to: a maximum benefit period no
longer than four years, inflation protection not to exceed 1%2% per year, a reduced daily benefit,
and more stringent conditions to qualify for benefits. Option 2a is similar, but extends the

5 The differential premium charge applies only to contractual waivers of premium, not to fully paid-up
“nonforfeiture” policies which are exempt by law from any further premium charges or benefit reductions.
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maximum benefit period to five years and increases the inflation protection to 2% per year,
unless these exceed the levels in the policyholder’s existing policy.

Although the price of a “Basic Policy” is low enough that most policyholders would get
substantial premium reductions instead of premium increases, the degree of benefit reductions
would still make these options highly profitable for the Company. The Rehabilitator predicts
that the Company’s entire deficit would be eliminated if all policyholders downgrade their
benefits to one of the two “Basic Policy” packages.

As an incentive to “right-size” their policies, the Plan exempts policyholders from Phase
Two rate increases if they agree to cut their benefits to the Basic Policy level or to surrender their
policies in return for a paid-up “nonforfeiture” policy. Otherwise, in Phase Two the Plan will
impose “self-sustaining” premium rates unless the policy is “Fully Covered.” To be “Fully
Covered” means that there is no chance, however remote, that the policy’s future benefits could
possibly exceed the applicable guaranty association limit by even a dollar. “Self-sustaining”
premium rates mean rates that are sufficient to recoup the policyholder’s proportionate share of
the Company’s deficit. In other words, a policyholder aged 86° would be required, within his or
her remaining life span, not only to pay back every dollar the Company has lost over the past two
or three decades on his or her own policy,’ but also to pay a share of the Company’s much
greater losses on all the policyholders who have died, surrendered their policies, or had their
premiums waived — approximately 95% of the Company’s original policyholder base.®

The Plan puts these rates in place by purporting to exempt the Company from the filing
requirements of any state except Pennsylvania, unless the state agrees to become an Opt-Out
State under the so-called “Issue-State Rate Approval Option.” Under this process, the Company
files premiums for review in each Opt-Out State, and the state determines a fair and lawful rate
for each policy according to the laws of that state. But the Company will only honor that
determination if the premium approved by the Opt-Out State is at least as high as the premium
the Company has requested. If an Opt-Out State determines that a premium requested by the
Company is excessive, the affected policyholders lose the right to keep their current policies and
pay the state-approved premium for those policies. If the policyholders keep their policies, they
must pay the full requested premium that their state had disapproved. If they choose instead to
pay the state-approved premium, the Company will substitute a different policy with reduced
benefits.’

® This is the average age of the Company’s policyholders.

7 “If knew” rates, by contrast, are intended to charge a fair price going forward, but not to claw back what a
company has already lost in past years by its failure to predict the full expected cost of the policy.

& Although Self-Sustaining rates are priced on a break-even basis, the impact of removing the profit load that is built
into the Phase One rates is dwarfed by the magnitude of the past losses that the Company seeks to recapture in its
Phase Two rates but not in its Phase One rates.

® This is the default option. The Plan’s Options 2, 2a, and 3 are not available in Opt-Out States. The Plan provides
that the only way a policyholder in an Opt-Out State can avoid Self-Sustaining rates in Phase Two is to surrender his
or her existing policy and accept a statutory nonforfeiture policy with lower benefits than Option 3.
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Consumers buy insurance products with affordability in mind, but the point of rate review
is to ensure that the premium is appropriate for the benefits provided. As the Bureau’s Life and
health actuary, Mary Hooper, testified, “you can’t approve rates unless you also know what
benefits those correspond to. So when we approve for a rate filing, it comes with the rate tables
that correspond to that benefit.” An Opt-Out State’s authority to determine a reasonable price for
a policy is meaningless if the state must relinquish its authority to decide what policy the
Company may sell for that price.!® As Ms. Hooper observed, holding the premium steady while
reducing the benefits is still an increase in the premium rate — the unit cost of coverage — so the
Plan’s branding of the opt-out process as Issue-State “Rate Approval” is deceptive. This process
fails to comply with the statutory requirement to submit the premiums for each specific policy
form for review and approval under 24-A M.R.S. § 2736. Because the Superintendent could not
ignore his statutory obligation to enforce the Maine Insurance Code,!! Maine declined to
participate in the Plan’s Opt-Out process.

On November 4, 2021, the Pennsylvania Department approved an actuarial memorandum
submitted on behalf of the Rehabilitator in support of the proposed rating methodology. On the
basis of that approval, the Commonwealth Court found that “The Rehabilitator has established
the reasonableness of the premium rates charged,” and issued an order on February 2, 2022,
authorizing the Company to use its Phase One rates in Pennsylvania and in any other state,
including Maine, that did not agree to participate in the so-called “opt out” process. The Order
also authorizes the Company to use the Phase One Pennsylvania rates “for the calibration of
benefit adjustments” in “opt-out” states.

The Company asserts that the Rehabilitation Plan exempts it from compliance with
Maine law. It has therefore not filed any proposed rates or proposed modifications to policy
forms for review in Maine.

In January 2022, shortly before the Commonwealth Court approved the Pennsylvania
rates, the Company sent “election packages” to policyholders around the country,'? including
Maine. Each policyholder’s election package included a form, to be signed and returned to the
Company, which included:

¢ Notice that the Company intends to implement the premium increase or benefit
reduction on a specified date in April 2022, which is the same day of the month as
the policy’s original effective date;

e A table comparing, for each option offered by the Company: the premium the
Company intends to charge and the percentage increase or decrease from the

10 The terms of the Plan also provide that policyholders in “opt out” states are not given the right to protect
themselves from Phase Two rate increases by agreeing to slash their benefits to the “Basic Policy” level.

H24-AMR.S. § 211.
12 A different timetable and different options will apply in Opt-Out States.
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current premium, the maximum lifetime benefit and the percentage decrease if
applicable, and whether “Phase Two Rate Increase / Benefit Reduction Possible”;

¢ Notice that the form must be signed and postmarked by a specified date or the
Company will select the designated “default option.” The two election forms in
evidence in this proceeding had response deadlines of March 11 and March 15,3
2022;'4

e A set of checkboxes and the instruction: “Select the option that best suits your
needs”; and

e An attestation that: “I understand the election I have made above and
acknowledge that I have made the election voluntarily. I agree that the changes
I have requested will become effective April [date], 2022 and cannot be reversed
after [date], 2022.”

The package also included 22 pages of more detailed explanatory material, including this
warning for policyholders who choose to keep their current coverage: “The premium rates and
benefits associated with this option are not guaranteed and may change significantly in Phase
Two of the Rehabilitation Plan.”

One witness, AS, who turned 93 shortly after the hearing, has been a policyholder since
1989. She testified that she was initially tempted to throw her election package away, and that
she found it “very confusing for — I don’t know about a younger person, but for an elderly person
to know which — which was the correct way to jump on the matter.” Another witness, CB,
testified that her mother asked her for help because she “was just overwhelmed with the decision
that she was going to have to make, the amount of information that she was going to have to go
through.... [I]t went to the point where she and I are having conversations of, you know, I’'m 90
years old, I’ve paid all this — these premiums for my long-term care policy, now I’'m not going to
be covered when I need it the most.” CB testified that it was “very unfair of SHIP to be asking
these elderly policyholders to make these kinds of decisions at their ages.”

CB’s mother is also one of the policyholders affected by the Plan’s conversion of
premium waivers to premium discounts. She and her late husband had paid for a lifetime
waiver-of-premium rider, a benefit described as follows in the Plan:

The Lifetime Waiver ¢f Premium provision permits suspension of
premium payments upon the death of a covered spouse after a qualifying period

13 The reason for the difference is not clear. The policyholder with the earlier effective date had the later response
deadline.

14 Policyholders who are not subject to a Phase One premium increase will keep their own policies unless they
affirmatively choose some other option. However, the Company will involuntarily downgrade policyholders to the
“Basic Policy” if they are subject to any proposed Phase One increase and fail to return the election form, unless
they are on waiver of premium, in which case they will be downgraded to a level sufficient to eliminate the proposed
“differential premium.”



(typically five, seven, or ten years). The Lifetime Waiver of Premium provision,
as the name implies, is permanent.

However, “permanent” means something different under the Plan than policyholders had
understood it to mean. CB testified that when her mother became the sole policyholder in 2014,
she was promised that she would never have to pay premium again. But now, the Company
intends to charge her a “differential premium” each month unless she agrees to a benefit
reduction, and she must agree to a more drastic benefit reduction in order to avoid the risk of
being saddled with a “self-sustaining differential premium” in Phase Two. In CB’s words:
“And, you know, what I don’t understand is how a company offer a lifetime waiver of premium
and now come back and say, well, if you want your coverage, you’re going to have to pay
premiums.... [Y]ou know, the rug is kind of being pulled from under her not knowing — not
having that sense of security that if she needs nursing home care, you know, will it be covered?”

After these witnesses testified, Ms. Hooper reaffirmed her statements in the Verified
Complaint and explained the supporting documentation. She described the information that an
insurer seeking a premium increase is required to provide to the Bureau and to the affected
policyholders, and the Bureau’s process for reviewing the proposed increase to verify that the
requested premiums are not inadequate, excessive, or unfairly discriminatory.'®> This includes a
tiling checklist outlining the essential elements of information that must be included in each rate
filing and the legal basis for requiring each item. She presented a copy of the completed
checklist previously submitted by the Company with one of its Maine rate filings.

Although the Plan’s rationale for taking the rate approval power away from the states is
that some states have abused that power, Ms. Hooper testified that this has not been the case in
Maine, which has a history of granting actuarially justified rate increases. Many policyholders,
in Maine and other states, are already paying adequate “If Knew” rates by the Company’s own
assumptions, as illustrated by the notice that AS will not be subject to a Phase One rate increase,
and the Phase One rate increase for CB’s mother’s policy is only 2%.'® Nevertheless, each of
them has been told that if they do not agree to substantial benefit reductions, they will face “self-
sustaining” premium increases in Phase Two.

Ms. Hooper explained why it is impossible to determine, from the limited information
that the Company has provided in the Rehabilitation Plan and in its Commonwealth Court rate
filing, whether the Company’s expected loss ratio calculations are reasonable. The Pennsylvania
rate filing says only that the Department of Insurance has reviewed the Company’s October 14
Actuarial Memorandum, which in turn says that the rates are based on the Company’s “best
estimate actuarial assumptions, as documented in Oliver Wyman’s Assumption Report dated
August 24, 2021.” An analysis of those assumptions is at the heart of any meaningful rate

1524-A MLR.S. § 2736(2).

16 This is the increase the Company would charge if she had not been promised a lifetime waiver of premium. In her
case, she is being charged the 2% amount as the applicable “differential premium.”
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review process, but the Company did not file the Assumption Report with Maine either in the
System for Electronic Rate and Form Filing or in this proceeding. There is no indication that the
Company showed it to the Pennsylvania Insurance Department staff that performed the
independent review ordered by the Commonwealth Court. Thus, we are unable to judge the
reasonableness, for example, of the projections of how many policyholders will be on claim,
when those claims will begin, how long they will last, or the discount rate used to reduce those
claims to present value. We also do not know whether the Company’s calculations charge its
policyholders to recoup its substantial losses from the failed Beechwood and Roebling
transactions.

Although the “if knew” principle is actuarially sound, at least at a high level of
generality, that does not mean it would justify any rate that is branded “the If Knew Rate.” In
particular, a 60% loss ratio was not designed to be applied in hindsight decades later. Allowing
the Company a 40% margin for expenses and profit is based in part upon the risk assumed due to
the high level of uncertainty. The Company is asking for a rate that would include 40% for
expenses and profit “if we knew,” but the 40% is based on the fact that we did not know. There
is still a substantial amount of uncertainty remaining in 2022, but not nearly as much as when the
policies were issued in the 1980s and 1990s. In Maine, the applicable standards for
reconstructing a fair “if knew” margin are set forth in 02-031 C.M.R. ch. 420, and the Company
must comply with those standards. The Rehabilitation Plan even seems to recognize this point,
by defining “If Knew Premium” to require satisfying “the minimum loss ratio applicable to the
policy form.” However, the Plan then states that “For the sake of simplicity, under the Plan this
will be assumed to be 60%.” The problem is that we do not know what analysis underlies the
assumed target loss ratio. Furthermore, as discussed earlier, even if the target loss ratio were
assumed to be lawful, reasonable, and accurately calculated, the resulting premium rates could
nevertheless be excessive if the underlying actuarial assumptions are flawed or unduly
conservative. And when a policyholder has met his or her policy’s conditions for waiver of
premium, charging any premium at all is inherently excessive.

The Pennsylvania filing is also vague about the Company’s proposal for premiums to be
“based on each policyholder’s individual characteristics (e.g., gender, issue age).” Ms. Hooper’s
testimony explained why the rates cannot be meaningfully reviewed without knowing the
methodology the Company uses to calculate the premium differences for these rating factors, and
without knowing whether these are the only applicable rating characteristics. “E.g.” is not a
lawful rating factor. Furthermore, Ms. Hooper testified that even though gender rating, with
proper actuarial support, is not prohibited by law for long-term care insurance, a decision
whether to approve the use of gender rating would have to depend on whether or not the policies
in question are currently gender rated. This information is not in the Company’s Pennsylvania
rate filing.!” This information vacuum puts the Bureau in the difficult position of not knowing if
female policyholders bought policies in reliance on a promise that they would not be charged a

17 Similar issues would be raised if the Company proposed to change its existing issue-age rating structure.
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higher premium because of their gender. If that were the case, this is an example of the fine
points of state regulation that the Plan disregards.

In addition to treating similarly situated policyholders differently, the Plan also charges
the same premiums to policyholders who are in very different situations. The lifetime guarantee
of renewability is a fundamental element of long-term care coverage. Insurers design long-term
care programs with level premium structures under which policyholders pay premium for many
years with very little expectation of receiving benefits until later in life. This builds value that
allows policyholders to keep their coverage at an established premium when they are older.!®
The insurer may not take this accumulated value away from the policyholder by terminating or
involuntarily reducing coverage.!® Yet this is the principal mechanism by which the Company
seeks to reduce or eliminate its deficit. The Rehabilitator’s calculations show that these
transactions would be highly profitable for the Company, and those profits would come at the
expense of the policyholders.

The Company’s Challenge to the Superintendent’s Jurisdiction

At the hearing, I ruled that the Company’s assertion that the Superintendent lacks
jurisdiction is in the nature of a motion to dismiss, and that if the Company had appeared and
filed a proper motion to dismiss, I would have denied the motion. I will now explain the basis
for that ruling more fully.

The Company observes that it is the subject of pending litigation in Pennsylvania, and
that Superintendent Cioppa, in his official capacity as Maine’s chief insurance regulator, is “a
party in that proceeding over whom the Pennsylvania Court thereby gained personal
jurisdiction.”®® The Company asserts that “Under the circumstances, it is our position that the
State of Maine and its Bureau of Insurance do not have jurisdiction over the matters (and parties)
addressed in the [Emergency Cease and Desist Order].”

The Company has not explained how or why these “circumstances” deprive the State (or
the Superintendent) of jurisdiction over the Company’s activities in Maine. The issue is not
whether Pennsylvania courts have personal jurisdiction over the Superintendent, but whether the
Superintendent and the Maine courts have personal jurisdiction over the Company. It is possible
for both of these things to be true, but only one is relevant to this proceeding. The Company has
unquestionably submitted to personal jurisdiction in Maine when it requested and obtained its

'8 Tt must be kept in mind, however, that there is a difference between a level premium design and a guaranteed level
premium. Although rates are set with the expectation that increases will not be necessary for the life of the
policyholder, there are mechanisms to approve and implement rate increases if an insurer can prove that its initial
assumptions are no longer valid.

9 If a policyholder agrees to a voluntary reduction in coverage, the terms of the transaction must fairly reflect the
years that the policyholder has prepaid for a policy with richer benefits.

20 The Company asserts further that the Bureau of Insurance is also, separately, a party to the Pennsylvania
proceeding. That is not accurate, but the inaccuracy is not relevant unless the Company is conceding the
Superintendent’s jurisdiction to decide this matter but challenging Bureau Staff’s authority to prosecute it.
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license to do business in Maine, subject to the Maine Insurance Code and the Superintendent’s
regulatory authority.?! The Company reaffirmed Maine’s jurisdiction over it when the
Rehabilitator consented to the Superintendent’s order suspending its Maine certificate of
authority while requiring the Company to “continue to make required filings.”

Furthermore, the Pennsylvania Commonwealth Court has granted the Company an
exemption from compliance with Maine law, and I have before me a petition to enforce Maine
law. The question here is which tribunal has subject matter jurisdiction over the Company’s
premium rates and policy benefits, not which parties are subject to personal jurisdiction.
Unquestionably, 24-A M.R.S. §§ 2736 through 2736-B grant the Superintendent the authority to
review and approve or disapprove premium rates and the jurisdiction to adjudicate premium
rating disputes, subject to the appeal rights provided by the Maine Administrative Procedure Act.
It is also beyond question that Pennsylvania has the same powers when a Maine insurer does
business in Pennsylvania. The Pennsylvania order is void for lack of subject matter jurisdiction
because it purports to preempt Maine law and to apply Pennsylvania law extraterritorially to its
domestic insurer — acts over which the Pennsylvania Court has no legal authority.

Under the federal system of the United States, a corporation’s internal affairs are
governed by its state of domicile, but when the corporation requests permission to do business in
another state, it agrees to submit to the laws and regulatory authority of that state. There is no
“rehabilitation exception” releasing a foreign corporation from those obligations if bad luck or
mismanagement have left the corporation in dire financial circumstances. In the exercise of its in
rem jurisdiction over the Company, Pennsylvania may invest a receiver with powers to take
extraordinary measures to prevent the Company’s insolvency, but these powers do not include
the power to usurp the authority of other states to regulate the Company’s activities, at the
expense of non-Pennsylvania residents, in those states, no matter how much the Company might
wish.

Likewise, a state does not have the power to impose its laws extraterritorially to shield its
citizens or its domestic corporations from the consequences of their actions outside the state
borders. For example, all states, including Maine, have agreed to recognize the validity of out-
of-state drivers’ licenses. If a driver we would consider unfit holds a valid out-of-state license,
we defer to the home state and respect that license even if a Maine license would have been
revoked based on the same history of illegality or incompetence. But the validity of that license
does not allow such drivers to follow their home state laws extraterritorially while they are in
Maine. If they are stopped by our police while driving on our roads, their blood alcohol levels
must comply with Maine law even if a higher level would be permissible in the driver’s home
state.

21 By contrast, Bureau Staff have not asserted personal jurisdiction over the Rehabilitator or Special Deputy
Rehabilitator, who have not been named as parties to this proceeding.
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There is a difference between the ability to take an action and the right to take that action.
That is why so much of the justice system is devoted to remedial measures after a wrongful act
has already been committed. The Superintendent and other intervening State Regulators have
tried, unsuccessfully so far, to prevent the Commonwealth Court from exceeding its jurisdiction.
However, the Commonwealth Court’s order approving the Plan did not resolve the present
conflict, but rather created the conflict. Even if the Superintendent had the power to grant the
Company an exemption from its obligations under Maine law, the Superintendent did not do so.
The Superintendent has never conceded Pennsylvania’s power to apply its laws extraterritorially
and allow the Company to violate Maine law. Quite the opposite: the Superintendent has openly
and consistently challenged that power from the beginning. That is the foundation of the State
Regulators’ intervention in the Pennsylvania proceeding. The Superintendent intervened in the
Pennsylvania proceeding for the limited purpose of challenging the legality of the Plan. The
application to intervene did not include any express or implied agreement to be bound by any
orders of the Pennsylvania courts that they lacked jurisdiction to issue. The Commonwealth
Court approved the application but did not condition it in any way on the Superintendent’s
waiver of regulatory authority or on the Superintendent’s consent to be bound by any order
purporting to abrogate that authority. The Company, by contrast, has always operated, from the
day it began doing business in Maine and continuing through its receivership, under a Maine
certificate of authority that is conditioned on its ongoing obligation to conduct its Maine
operations in compliance with Maine law.

Conclusions
For these reasons, I conclude that Staff has proven that the Company has:

1. failed to comply with its obligation to file its proposed premium rates for review
by the Superintendent in accordance with 24-A M.R.S. § 2736. This requirement
is not a mere procedural formality ,because the minimal information the Company
has provided through other means strongly suggests that the proposed rates are
both excessive and unfairly discriminatory. It is true that these rates are below the
level the Company needs to meet its obligations, but that does not make them fair
and lawful. If the Company does not have the funds to keep its promises while
charging reasonable premiums, the remedy is not to shift the burden of the
Company’s insolvency to the policyholders through excessive premiums, but to
recognize that the Company is insolvent and enable the guaranty associations to
step in to protect the policyholders;

2. violated both 24-A M.R.S. §§ 2736 and 5084(2) by stating that it will implement
the proposed rates even if they are not approved;

3. violated 24-A M.R.S. § 5084(1) by sending policyholders a rate increase notice
that fails to state that the rate is subject to regulatory approval; fails to inform
them of their right to request a hearing; fails to inform them of their right to
provide written comments on the proposed rate increase to the Bureau of
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Insurance; and fails to provide the Bureau’s contact information. The Company
has also violated 02-031 C.M.R. ch. 420, § 8 by failing to provide notice at least
90 days before the proposed effective date of the rate increases;

violated 24-A M.R.S. §§ 2152, 2153, and 2154, which prohibit unfair and
deceptive practices; misrepresentation of the financial condition of an insurer or

the terms of an insurance policy or the benefits and advantages promised thereby;

and untrue, deceptive, or misleading advertisements or announcements. The

witnesses who had to decipher the election packages testified that they were

confusing and overwhelming. Misleading statements in the election package
include, without limitation, the following:

AS was warned that her policy would be subject to “mandatory future
premium increases or benefit reductions” in Phase Two unless she chose an
option involving substantial benefit reductions, but she was also assured that
her policy was “Fully Covered” and therefore exempt from Phase Two. Only
one of those statements can be true.

The statement that the “Plan’s principal goal is to correct the Company’s
financial condition through policyholder modifications with a focus on
protecting policyholder interests” is contradicted by the Company’s own
calculations. The Plan is designed to push policyholders away from the
Options most favorable to the policyholder and into the options most
favorable to the Company.

As part of the effort to encourage the “Basic Policy” Options 2 and 2a, the
Company overstates the benefits provided by these options.?? The statement
that these options “aim to strike a balance between Option 1 [downgrade
policy to keep current premium] and Option 4 [keep current policy]” is false.
For most policyholders, Options 2 and 2a provide less coverage than Option 1,
which is why the Plan predicts that they will be more effective at shrinking the
Company’s deficit.

The statement that Options 2 and 2a have “an added safety net where your
benefits will not be reduced below coverage levels provided in liquidation” is
confusing and misleading. It appears to refer to the feature that ensures that
the maximum possible benefit will not be reduced unless it exceeds the
guaranty association limit ($300,000) in Maine. But that is very different
from saying the benefits themselves will not be reduced. For example, AS has

22 The Phase One rate calculations indicate that for typical policyholders, Options 2 and 2a provide less than half the
actuarial value of their current policy. Even the policyholder who testified, who already has a “right-sized” policy
with a maximum lifetime benefit of $146,000 (less than half the guaranty association limit) would see her actuarial
value reduced to about 62% of its current value if she accepted Option 2.
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a policy with a maximum lifetime benefit of $146,000. Because it is “fully
covered,” there would be no loss of benefits if she kept her present policy and
the Company were liquidated. By contrast, she would incur a significant loss
of benefits if she accepted the offer to downgrade to Option 2 — the expected
value of the policy as calculated by the Company would decrease by 38%.
The so-called “added safety net” ensures that her “Option 2” would have the
same $146,000 maximum benefit, but it would be significantly less likely that
the policy would actually pay that amount.

e Likewise, it is confusing and misleading to assure the policyholder: “Under
the Rehabilitation Plan you have at least one option that provides coverage
greater than or equal to coverage you would receive in liquidation from the
Guaranty Associations.” This appears to be another attempt to encourage the
false impression that “coverage” is the same as the maximum lifetime
benefit.?*

e “Step 3” in AS’s policyholder guide states, accurately, that the coverage
election form must be postmarked by March 15, but it is accompanied by an
illustration of a form that has a February 28 response deadline. This is
confusing, and a policyholder might feel rushed to make a response by
February 28 just in case.

Even with the March 15 response date, the process is already too rushed, and
some policyholders were given deadlines of March 11, and possibly earlier. It
smacks of classic high-pressure sales tactics to require the policyholder to
make irrevocable elections of coverage on short notice, without adequate
information, before the Superintendent has even been given the opportunity to
review the choices the Company has offered. The policyholder notice is
headed, in large. boldface type: “IMMEDIATE ACTION REQUIRED.”
But the only reason immediate action is required is because the Company has
chosen to require it. This scare tactic is unnecessary and unfair. The effect on
the Company of delaying rate increases a few more months is inconsequential
compared to the size of the Company’s deficit, especially when the Company
has acknowledged in its Plan that 25% to 40% of its policyholders are already
paying “If Knew” premiums that are adequate by the Company’s own
assumptions, Moreover, if prompt rate approvals were really a matter of
urgency for the Company, the Rehabilitator could have developed and filed
rate increases with the Superintendent and other state regulators in 2020.

23 Alternatively, it is tautological that any policy “provides coverage greater than or equal to” the coverage that same
policy would provide in liquidation. But that is not a distinguishing feature of this Plan, only another way of saying
that liquidation might limit benefits but does not add new benefits that were not already in the policy.
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It is also an unfair practice for the Company to make a reduction in benefits
the “default option” for the majority of policyholders, imposing it
involuntarily on policyholders who have never requested it or who “do not
clearly mark only one election,”** and for the Company to make its obligation
to renew its customers’ existing policies depend on the customer’s agreement
to submit to open-ended “self-sustaining” rate increases in Phase Two. The
Company is forcing policyholders to sign a statement acknowledging that
their choice is voluntary, but a choice made under these conditions cannot be

voluntary.
Order

Therefore, pursuant to 24-A M.R.S. § 12-A(2-A)(D), the order issued by Superintendent
Cioppa on February 8 is hereby REAFFIRMED and remains in effect unless vacated or modified
by the Superintendent or a Maine court of competent jurisdiction:

Except as provided below, the Company and its principals, employees, and agents shall
halt disseminating, implementing, or enforcing in this State the “Coverage Election Package” or
otherwise interfering with the rights of the Company’s Maine policyholders or violating the
insurance laws and regulations of this State, including, but not limited to, notifying Maine
policyholders of proposed rate or benefit modifications under Maine policies or requesting that
Maine policyholders select rates or benefits different under Maine policies from those authorized
by the Maine Superintendent and called for under the terms of the contract, charging additional
premium, or withholding, delaying or encumbering benefits in whole or in part, until such time
as otherwise ordered by the Maine Superintendent.

This Order does not prohibit the Company from filing a premium increase request, or a
proposed schedule of rates for proposed voluntary policy modifications, for review by the
Superintendent in the manner prescribed by Maine law with sufficient supporting information to
enable the Superintendent to determine whether the requested rates are inadequate, excessive, or
unfairly discriminatory. This Order does not prohibit the Company from sending notices of any
such filings to policyholders if the notices have been reviewed by the Superintendent for
accuracy and compliance with Maine law, and have not been disapproved.

In addition to the relief ordered on February 8, it is further ORDERED:

The Company shall provide all policyholders who have already made elections, or who
make elections while this Order remains in force, with a meaningful opportunity to reconsider
their decisions without penalty, The Company shall not treat any election to reduce benefits as
binding unless it is the policyholder’s affirmative choice and has been made after all options
offered by the Company and their corresponding premium rates have been approved by the

24 This might even include policyholders who return an election but mark it as submitted under protest.
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STATE OF WASHINGTON
OFFICE OF THE INSURANCE COMMISSIONER

In the Matter ¢ f Order No. 22-0104

SENIOR HEALTH INSURANCE WAOIC No. 69145

COMPANY OF PENNSYLVANIA, NAIC 76325
Authorized Insurer. ORDER TO CEASE AND DESIST

Pursuant to RCW 48.02.080(3)(a), the Insurance Commissioner of the state of Washington

(“Insurance Commissioner”) orders the above-named Respondent, and its officers, directors,

trustees, employees, agents, and affiliates to immediately cease and desist from:

A.

B.

BASIS:
1.

Disseminating, implementing, or enforcing in Washington the “Coverage Election
Package” sent to Respondent’s Washington policyholders, described further below;

Implementing any election or choice made by a Washington policyholder under the
terms of the “Coverage Election Package,” or attempting to enforce such election or
choice against any Washington policyholder;

Requesting that Washington policyholders select rates or benefits different from those
authorized by the Insurance Commissioner and called for under the terms of the
contract;

Charging Washington policyholders additional premium, or withholding, delaying or
encumbering benefits in whole or in part, without authorization by the Insurance
Commissioner; and

Making, issuing, or circulating any “Coverage Election Form” or similar
correspondence or communication for Washington policies that is false or deceptive;
contains misrepresentations; and/or is untrue, deceptive, or misleading.

Senior Health Insurance Company of Pennsylvania (“SHIP”) is a Pennsylvania-

domiciled life and disability insurance company that became authorized to issue long-term care

insurance (“LTC”) policies in Washington beginning in 1989.

ORDER TO CEASE AND DESIST AND 1 State of Washington
IMPOSING FINE Office of the Insurance Commissioner
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2. In recent years, SHIP experienced financial distress and faced the possibility of
insolvency. SHIP has approximately 1,204 policies remaining in force that were issued in
Washington and subject to Washington law.

3. On April 1, 2019, the Insurance Commissioner issued Order No. 19-0154,
suspending SHIP’s authority to sell, solicit, or issue new policies or certificates of coverage for
one year, on the basis that SHIP’s reported capital and surplus was below the minimum required
in RCW 48.05.340. The Order provides that the continuation of existing coverages to existing
members is required during the term of this suspension, and that the Order does not relieve SHIP
from any pending or accrued reporting, filing, or fee/tax payment required by Title 48 RCW. SHIP
did not appeal or contest this Order.

4. On December 21, 2020, the Insurance Commissioner again suspended SHIP’s
authority to sell, solicit, or issue policies or certificates of coverage to new members for one year
pursuant to Order No. 20-0879. The basis was once more that SHIP’s reported capital and surplus
was below the minimum required in RCW 48.05.340. The Order provides that the continuation of
existing coverages to existing members is required during the term of this suspension, and that the
Order does not relieve SHIP from any pending or accrued reporting, filing, or fee/tax payment
required by Title 48 RCW. SHIP again did not appeal or contest Order No .20-0879.

5. On January 29, 2020, upon the application of Jessica Altman, the Commissioner of
Insurance for the Commonwealth of Pennsylvania, the Commonwealth Court of Pennsylvania, in
docket number 1 SHP 2020, entered an Order of Rehabilitation placing SHIP into rehabilitation in
accordance with the provisions of Pennsylvania law.

6. The Order of Rehabilitation appointed Commissioner Altman and her successors
in office as statutory Rehabilitator of SHIP pursuant to the provisions of 40 P.S. § 221.14, et seq.
and required the Rehabilitator to prepare a plan of rehabilitation. Commissioner Altman appointed
Patrick Cantilo as Special Deputy Rehabilitator, with the power to act on the Rehabilitator’s behalf.

7. On April 22,2020, the Rehabilitator filed her Application for Approval of the Plan
of Rehabilitation for SHIP and contemporaneously filed a Rehabilitation Plan.

8. On September 15, 2020, the Insurance Commissioner was granted intervention as

a party in the Rehabilitation Proceeding.
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IMPOSING FINE Office of the Insurance Commissioner
ORDER NO. 22-0104 PO Box 40255

Olympia, WA 98504-0255
LA — 1669384 — 1



DocuSign Envelope ID: 26ADF3DD-4BFB-407E-8E1C-25AAA377F948

9. The Rehabilitation Plan was approved by a Memorandum Opinion and Order of the
Pennsylvania Commonwealth Court on August 24, 2021, as amended on November 4, 2021.
However, the Commonwealth Court did not issue any order purporting to approve premium rates
under the Rehabilitation Plan until February 2, 2022.

10. The Insurance Commissioner and the other intervening jurisdictions appealed the
Rehabilitation Plan to the Pennsylvania Supreme Court (Middle District), No. 71 MAP 201. The
appeal challenges the Commonwealth Court’s asserted authority to approve premium rates and
vary contractual benefits for the policies at issue even if contrary to the statutes and regulations of
the states where the policyholders are located.

11. By Order issued January 31, 2022, the Pennsylvania Supreme Court denied the
insurance regulators’ request for stay pending appeal of the Rehabilitation Plan. The appeal
otherwise remains pending before the Pennsylvania Supreme Court. Importantly, the
Commonwealth Court has never approved nor ruled on the form the of the Coverage Election
Package, nor discussed state laws and regulations regarding false or misleading communications
to policyholders in the business of insurance.

12.  In late-January 2022, without authorization by the Insurance Commissioner, and
prior to any purported approval of premium rates by the Commonwealth Court, the SHIP
Rehabilitator mailed a “Coverage Election Package” to Washington policyholders which advises
them of purportedly forthcoming premium and/or benefit modifications that would begin as early
as April 1, 2022. The “Coverage Election Package” requires Washington policyholders to
complete and return their election form with a postmark date of no later than March 15, 2022.

13. The “Coverage Election Package” offers five coverage options to Washington
policyholders, including downgrading the policy, converting to a basic policy or to an enhanced
basic policy, converting to an enhanced paid-up policy, and keeping their current policy. Each of
these benefit changes is also accompanied by premium rate changes relative to the benefits offered
under the rates and forms currently approved for such Washington policies. If a Washington
policyholder does not make a coverage election by the March 15, 2022, specified postmark date,
SHIP will on its own exercise the basic policy coverage option, resulting in a significant benefit

reduction under a Washington insurance policy.
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14. Certain provisions of the Coverage Election Package are misleading to consumers.
Specifically, so-called Option 1 — Downgrade Your Policy, and Option 4 — Keep Your Current
Coverage, both advertise that their respective Maximum Lifetime Benefit is “Unlimited.”
However, other materials explain that “[p]remium rate increases and policy benefit modifications
may be required for policyholders who elected Option 1 (Downgrade Your Policy) or Option 4
(Keep Your Current Coverage) in Phase One,” making the claim of unlimited lifetime benefits
misleading at best. The Coverage Election Package also requires consumers to state that they make
any election “voluntarily” even though Option 1 is selected for all consumers who do not select
their own option from the package, and when there is uncertainty regarding the legality of the
Rehabilitation Plan, as discussed further below.

15. The “Coverage Election Package” fails to advise Washington policyholders that the
premium rates and policy modifications under the Rehabilitation Plan are on appeal to the
Pennsylvania Supreme Court. SHIP thus is requiring Washington policyholders to make final and
binding coverage elections without any explanation to Washington policyholders about how their
rates and benefits would be reconfigured if the Rehabilitation Plan is overturned or otherwise
modified by the court in a manner that affects rates and benefits.

16.  In addition to the pending appeal of the order approving the Rehabilitation Plan
before the Pennsylvania Supreme Court, injunctions and administrative cease and desist orders
have been issued against SHIP, enjoining the Rehabilitator from implementing the Rehabilitation
Plan in multiple jurisdictions. For example, state courts in Louisiana and South Carolina have
granted preliminary injunctions against SHIP upon finding that the insurance regulator’s
challenges to the Rehabilitation Plan demonstrated a likelihood of success on the merits and that a
preliminary injunction was necessary to prevent irreparable harm to policyholders. Similar, states
such as Maine, Ohio, Connecticut, as well as the District of Columbia, have issued administrative
orders to cease and desist to SHIP regarding the same conduct at issue in this matter.

17.  Despite the substantial legal uncertainty surrounding these ongoing legal
proceedings, the Coverage Election Package fails to disclose to Washington that pending litigation
may overturn or modify the Rehabilitation Plan and options afforded to policyholders. Even so,

the Coverage Election Package asserts that Washington policyholder elections and SHIP-imposed

ORDER TO CEASE AND DESIST AND 4 State of Washington
IMPOSING FINE Office of the Insurance Commissioner
ORDER NO. 22-0104 PO Box 40255

Olympia, WA 98504-0255
LA — 1669384 — 1



DocuSign Envelope ID: 26ADF3DD-4BFB-407E-8E1C-25AAA377F948

elections are deemed irrevocable even if the Rehabilitation Plan is overturned or otherwise
modified on appeal.

18.  Even if the rates proposed by SHIP are approvable in Washington, the Coverage
Election Package fails to adequately inform Washington policyholders that select the policy
downgrade, the paid-up policy option, or their current policy terms could face more rate increases
during Phase Two of the Rehabilitation Plan.

19. On February 2, 2022, the Rehabilitation Court approved SHIP’s use of nationwide
premium rates including in Washington. However, SHIP has not submitted to the Insurance
Commissioner the premium rates that SHIP intends to use on insurance coverage provided to
Washington policyholders, beginning as early as April 1, 2022, nor obtained the Insurance
Commissioner’s approval to such rates. SHIP has also failed to make all required regulatory filings
with the Insurance Commissioner related to SHIP’s transaction of insurance in this State, including
the required filing of all forms prior to use.

20.  Each of the coverage options offered by the Coverage Election Package represents
either a reduction in the benefits offered by the Washington policies or an increase in premium
rates, or some combination thereof. None of these modifications of the Washington policies for
Washington policyholders has been filed with, nor approved by, the Insurance Commissioner for
Washington State.

21. The most recent filings by SHIP for Washington included one rate and form filing
(state tracking numbers 351565 and 351574, respectively), which were filed with the Insurance
Commissioner on September 21, 2018, and subsequently withdrawn. No filings of either rates or
forms have been approved for SHIP since at least September 14, 2016, and the five filings since
then have either been withdrawn or rejected.

22.  Less than one month since the Coverage FElection Package was mailed to
Washington policyholders, at least eight (8) complaints regarding the Coverage Election Package
have been filed with the Insurance Commissioner on behalf of Washington policyholders, either
confused by its contents or upset at SHIP’s attempt to change contractual benefits, or both.

23. SHIP’s effort to change one particular contractual benefit is especially troubling.
Certain Washington policyholders have a Lifetime Waiver of Premium for Survivor provision in

their contracts, which provides, upon death of a spouse, “the surviving person may continue the
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Policy in force for the rest of his or her life and all subsequent premiums will be waived.” This
provision has been triggered for some of the Washington policyholders in previous years and
confirmed by the insurer. SHIP’s Coverage Election Package, wherein Option 4 — Keep Your
Current Coverage, requires a billable annual premium of $12,199, is fundamentally incompatible
with this specific important contractual benefit.

24. RCW 48.19.010(2) provides that every insurer shall, with respect to disability
insurance, before using file with the Insurance Commissioner its manual of classification, manual
of rules and rates, and any modifications thereof except as provided under RCW 48.43.733 or rate
filing requirements established by a specific statute or federal law.

25. RCW 48.18.100(1) provides that no insurance policy form or application form
where written application is required and is to be attached to the policy, or printed life or disability
rider or endorsement form may be issued, delivered, or used unless it has been filed with and
approved by the Insurance Commissioner.

26. RCW 48.02.080(3)(a) provides if the Insurance Commissioner has cause to believe
that any person is violating or is about to violate any provision of this code or any regulation or
order of the Insurance Commissioner, he or she may issue a cease and desist order.

27.  RCW 48.30.040 provides no person shall knowingly make, publish, or disseminate
any false, deceptive or misleading representation or advertising in the conduct of the business of
insurance, or relative to the business of insurance or relative to any person engaged therein.

28. RCW 48.30.090 provides no person shall make, issue or circulate, or cause to be
made, issued or circulated any misrepresentation of the terms of any policy or the benefits or
advantages promised thereby, or the dividends or share of surplus to be received thereon, or use
any name or title of any policy or class of policies misrepresenting the nature thereof.

29. WAC 284-50-020(1) applies Chapter 284-50 WAC to every "advertisement," as
that term is defined in WAC 284-50-030(1), (7), (8) and (9), unless otherwise specified in these
rules, intended for presentation distribution, or dissemination in this state when such presentation,
distribution, or dissemination is made either directly or indirectly by or on behalf of an insurer, or
insurance producer as those terms are defined in the insurance code of this state and these rules.

30. WAC 284-50-020(2) provides that every insurer shall establish and at all times

maintain a system of control over the content, form, and method of dissemination of all
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advertisements of its policies. All such advertisements, regardless of by whom written, created,
designed, or presented, shall be the responsibility of the insurer for whom such advertisements are
prepared.

31. WAC284-50-030(1) provides in relevant part that an advertisement for the purpose
of these rules shall include: (a) printed and published material, audio visual material, and
descriptive literature of an insurer used in direct mail, newspapers, magazines, radio scripts,
television scripts, billboards, and similar displays; and (b) descriptive literature and sales aids of
all kinds issued by an insurer, or insurance producer for presentation to members of the insurance
buying public, including but not limited to circulars, leaflets, booklets, depictions, illustrations,
and form letters.

32.  WAC 284-50-050(1) provides that the format and content of an advertisement shall
be sufficiently complete and clear to avoid deception or the capacity or tendency to mislead or
deceive. Whether an advertisement has a capacity or tendency to mislead or deceive shall be
determined by the Insurance Commissioner from the overall impression that the advertisement
may be reasonably expected to create upon a person of average education or intelligence, within
the segment of the public to which it is directed.

33. WAC 284-50-050(2) provides that advertisements shall be truthful and not
misleading in fact or in implication. Words or phrases, the meaning of which is clear only by
implication or by familiarity with insurance terminology, shall not be used.

34. WAC 284-50-060(1) provides in relevant part that no advertisement shall omit
information or use words, phrases, statements, references, or illustrations if the omission of such
information or use of such words, phrases, statements, references, or illustrations has the capacity,
tendency, or effect of misleading or deceiving purchasers or prospective purchasers as to the nature
or extent of any policy benefit payable, loss covered, or premium payable.

35. WAC 284-50-070(1) provides that when an advertisement which is an invitation to
contract refers to either a dollar amount, or a period of time for which any benefit is payable, or
the cost of the policy, or specific policy benefit, or the loss for which such benefit is payable, it
shall also disclose those exceptions, reductions, and limitations affecting the basic provisions of

the policy without which the advertisement would have the capacity or tendency to mislead or

deceive.
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Raymond G. Farmer, South Carolina Department of
Insurance, Director

Larry D. Deiter, South Dakota Commissioner of
Insurance, Director

Jonathan T. Pike, Utah Insurance Department,
Commissioner

Michael S. Pieciak, Vermont Department of
Financial Regulation, Commissioner

Mike Kreidler, Office of the Insurance
Commissioner for the State of Washington,
Commissioner

Nathan D. Houdek, Wisconsin Office of the
Commissioner of Insurance, Commissioner

Allan L. McVey, West Virginia Offices of the
Insurance Commissioner, Commissioner

Jeffrey P. Rude, Wyoming Department of
Insurance, Commissioner

Proposed Plan of Rehabilitation for the Senior Health Insurance Plan of

We write as your insurance regulatory colleagues to respectfully ask that you either withdraw the
proposed plan of rehabilitation for SHIP (“Plan”) or suspend efforts to implement the Plan while
the Commonwealth Court’s August 24, 2021 approval order is the subject of appeal to the
Pennsylvania Supreme Court.

We write because historically states have been able to come together to address regulatory issues
even when there was disagreement. The opposition of 32 chief insurance regulators to SHIP’s
plan of rehabilitation demonstrates significant concerns about the Plan. It may embolden some
critics to question the effectiveness of our efforts to achieve an integrated, but state-based,
regulatory structure.
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SHIP’s elderly policyholders now face the prospect of confusion and distress as they receive
option election packages from the Rehabilitator based on premium rates that may well be
superseded by the Pennsylvania Supreme Court’s future decision. (Insurance departments are
receiving questions and expressions of concern from SHIP policyholders as the election
packages are being distributed.) The risk of such a reversal is shown by the recent decisions of
courts in Louisiana and South Carolina to enjoin implementation of the Plan in those states.
Each judge found that reversal of the Commonwealth Court’s order approving the Plan was
likely. This week a temporary restraining order was issued by a court in North Dakota.

Even more litigation can be expected as efforts are made to force jurisdictions that opted-out of
the Plan’s rate-setting process to act on the Rehabilitator’s rate increase applications. So too,
efforts to cause policyholders to respond to option election package are likely to trigger
policyholder-protective litigation in numerous jurisdictions. Regulators may feel compelled to
act in order to protect policyholders in their respective states.

For all these reasons, we respectfully ask that you reconsider your support of the Plan and its
implementation while the approval order is under appeal.

Sincerely,

Lori K. Wing-Heier, Alaska
Evan G. Daniels, Arizona
Alan McClain, Arkansas
Andrew N. Mais, Connecticut

Karima M. Woods, District of Columbia

John F. King, Georgia

Colin M. Hayashida, Hawaii
Dean L. Cameron, Idaho

Amy L. Beard, Indiana
Douglas M. Ommen, lowa
James J. Donelon, Louisiana
Eric A. Cioppa, Maine

Gary D. Anderson, Massachusetts
Kathleen A. Birrane, Maryland
Mike Chaney, Mississippi
Troy Downing, Montana

Christopher R. Nicolopoulos, New Hampshire
Marlene Caride, New Jersey

Russell Toal, New Mexico

Mike Causey, North Carolina

Jon Godfread, North Dakota

Judith L. French, Ohio

Glen Mulready, Oklahoma

Elizabeth Kelleher Dwyer, Rhode Island
Raymond G. Farmer, South Carolina
Larry D. Deiter, South Dakota

Jonathan T. Pike, Utah

Michael S. Pieciak, Vermont

Mike Kreidler, Washington

Nathan D. Houdek, Wisconsin

Allan L. McVey, West Virginia

Jetfrey P. Rude, Wyoming
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