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STATEMENT OF JURISDICTION 

This is an appeal from orders approving the Second Amended Plan of 

Rehabilitation (“Plan”) for Senior Health Insurance Company of Pennsylvania 

(“SHIP”).  The Supreme Court has jurisdiction based on 42 Pa.C.S. § 723(a), 

Pa.R.A.P. 1101(a)(1), and Pa.R.A.P. 341(b)(1) because this is an appeal from final 

orders entered in a rehabilitation proceeding for an insurance company over which 

the Commonwealth Court has original jurisdiction based on 42 Pa.C.S. § 761(a)(3). 

ORDERS IN QUESTION 

The orders of the single judge of the Commonwealth Court (Mary Hannah 

Leavitt, President Judge Emerita) in question are: 

1. The August 24, 2021 Order approving the Plan:   

AND NOW this 24th day of August, the Court hereby ORDERS as 
follows: 

1.  The Application for Approval of the Plan of Rehabilitation for 
Senior Health Insurance Company of Pennsylvania (SHIP) filed by Jessica 
K. Altman, Insurance Commissioner of the Commonwealth of Pennsylvania, 
in her capacity as Statutory Rehabilitator of SHIP, is GRANTED. The 
Second Amended Plan of Rehabilitation, filed on May 3, 2021, is 
APPROVED, with the exception of Section VI.N of the Plan (relating to 
suspension of agent and broker commissions). 

2.  The Court defers resolution of the Joint Application for Approval 
of Settlement Agreement, filed by the Rehabilitator and Intervenors ACSIA 
Long Term Care, Inc., Global Commission Funding LLC, LifeCare Health 
Insurance Plans, Inc, Senior Commission Funding LLC, Senior Health Care 
Insurance Services, Ltd., LLP, and United Insurance Group Agency, Inc., 
pending a hearing to be scheduled by separate order.[1] The Rehabilitator 

 
1 The settlement agreement was subsequently approved on September 13, 2021. 
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shall continue paying commissions until Phase One of the Second Amended 
Plan of Rehabilitation is implemented. 

3.  The Rehabilitator shall promptly submit an actuarial memorandum 
in support of the If Knew Premium rates to be used in Phase One of the 
Second Amended Plan of Rehabilitation to the Pennsylvania Insurance 
Department for its review and approval. 

4.  The Rehabilitator, in her capacity as Insurance Commissioner, 
shall designate an appropriate deputy insurance commissioner to review the 
actuarial memorandum submitted to the Insurance Department. Thereafter, 
the Rehabilitator shall submit the approved actuarial memorandum to the 
Court. 

2. The May 21, 2021 Order granting the Rehabilitator’s oral motion 

regarding issue state rate approval option: 

JUDGE LEAVITT:  The Court is going to grant the motion.  Mr. 
Leslie, on behalf of your clients, you may make your case in your post-
hearing filing on why the Court should reconsider that motion 
grant.  (R.2611a) 

3. The August 25, 2021 Order entered denying reconsideration of the 

May 21, 2021 Order: 

AND NOW this 25th day of August, 2021, Intervenor State Insurance 
Regulators' Application to Reconsider Order Granting the Rehabilitator's Oral 
Motion Regarding Issue State Rate Approval Option is DENIED for the 
reasons set forth in the Court's Memorandum Opinion and Order filed 
August 24, 2021. 

The August 24, 2021 Memorandum Opinion, as amended and recaptioned 

“Opinion” on November 4, 2021, is appended to this brief.  It is not yet reported. 

STATEMENT OF THE SCOPE AND STANDARD OF REVIEW 

The Supreme Court reviews the Commonwealth Court’s approval of a plan 

of rehabilitation under 40 P.S. § 221.16 for abuse of discretion.  Foster v. Mutual 



 

3 
 

Fire, Marine and Inland Ins. Co., 614 A.2d 1086, 1092-1093 (Pa. 1992) (“Mutual 

Fire II”).  This includes examination of whether the Commonwealth Court 

exceeded its statutory authority.  Id. at 1092.  It also includes an examination of 

whether the plan is based on error of law, as the Rehabilitator and the 

Commonwealth Court are subject to statutory and constitutional requirements.  See 

id. at 1093; Koken v. Legion Ins. Co., 831 A.2d 1196, 1231-1232 (Pa. Cmwlth. 

2003), aff’d sub nom. Koken v. Villanova Ins. Co., 878 A.2d 51 (Pa. 2005); Grode 

v. Mutual Fire, Marine and Inland Ins. Co., 572 A.2d 798, 804 (Pa. Cmwlth. 

1990)(“Mutual Fire I”), aff’d, Mutual Fire II, 614 A.2d 1086.   

A plan based on an error of law constitutes an abuse of both the 

Rehabilitator’s and the Court’s discretion.  “It is a paradigmatic abuse of discretion 

for a court [or a rehabilitator] to base its judgment upon an erroneous view of the 

law.”  Commonwealth v. Taylor, 230 A.3d 1050, 1072 (Pa. 2020).  “[I]f in reaching 

a conclusion the law is overridden or misapplied . . . discretion is abused.”  

Bedford Downs Mgt. Corp. v. State Harness Racing Comm’n, 926 A.2d 908, 916 

(Pa. 2007) (quoting Mielcuszny v. Rosol, 176 A. 236, 237 (Pa. 1934)).   

As the questions presented regarding the Plan are questions of law, the 

standard of review is de novo and the scope of review is plenary.  Leight v. Univ. of 

Pittsburgh Physicians, 243 A.3d 126, 136 (Pa. 2020); Slippery Rock Area Sch. 

Dist. v. Unemployment Comp. Bd. of Review, 983 A.2d 1231, 1236 (Pa. 2009).   
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One question involves the grant of a directed verdict.  A directed verdict is 

reviewed for abuse of discretion or error of law.   See Reott v. Asia Trend, Inc., 55 

A.3d 1088, 1093 (Pa. 2012) (JNOV).  Where the question is a question of law, the 

standard of review is de novo and the scope of review is plenary.  Id.  When it is 

factual, the court “must consider the facts in the light most favorable to the 

nonmoving party and must accept as true all evidence which supports that party’s 

contention and reject all adverse testimony.”  Berg v. Nationwide Mut. Ins. Co., 44 

A.3d 1164, 1170 (Pa. Super. 2012).  See also Hall v. Episcopal Long Term Care, 

54 A.3d 381, 395 (Pa. Super. 2012). 

STATEMENT OF THE QUESTIONS INVOLVED 

The questions involved are: 

1. Whether the Commonwealth Court erred as a matter of law in holding 
that the Plan is not required to be feasible and in approving the Plan that 
the Rehabilitator acknowledges is not reasonably likely to restore SHIP 
to solvency. 

 The Commonwealth Court disagreed. 

2. Whether the Commonwealth Court erred as a matter of law in approving 
the Plan as within the Rehabilitator’s discretion based on a “legitimate 
and significant public purposes” standard rather than the classic test of 
the best financial interest of policyholders in that the Plan places the 
entire $1.224 billion insolvency on the remaining policyholders and 
avoids triggering guaranty associations that would provide $837 million 
in additional support. 

 The Commonwealth Court disagreed. 
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3. Whether the Commonwealth Court erred as a matter of law in approving 
the Plan where it does not provide policyholders with a value in 
rehabilitation at least equal to the value in liquidation as required by the 
Due Process and Contracts Clauses of the United States Constitution and 
the Supreme Court’s decision in Neblett v. Carpenter, 305 U.S. 297 
(1938).   

 The Commonwealth Court disagreed. 

4. Whether the Commonwealth Court erred as a matter of law in approving 
the Plan where it substantially impairs policyholders’ contract rights 
without a legitimate public purpose, since it is unlikely to restore SHIP 
to solvency, and thereby unreasonably imposes economic harm on 
policyholders in violation of the Contracts Clause. 

 The Commonwealth Court disagreed. 

5. Whether the Commonwealth Court erred as a matter of law in approving 
the Plan where it does not treat policyholders in all states equally as 
required by 40 P.S. § 221.44 and § 221.61 and Neblett v. Carpenter, 305 
U.S. 297 (1938). 

 The Commonwealth Court disagreed. 

6. Whether the Commonwealth Court erred as a matter of law in approving 
the Plan where it violates the Full Faith and Credit Clause of the United 
States Constitution and exceeds the statutory authority of 40 P.S. 
§ 221.15 and § 221.16 by seeking to set rates in States other than 
Pennsylvania and supersede the authority of insurance regulators in other 
States. 

 The Commonwealth Court disagreed. 

7. Whether the Commonwealth Court erred as a matter of law in holding 
that the “issue state rate approval” provision cures the Plan’s improper 
attempt to supersede the authority of insurance regulators in other states 
and in granting the Rehabilitator’s motion “in the nature of directed 
verdict” on this issue. 

 The Commonwealth Court disagreed.         
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STATEMENT OF THE CASE 
 

A. Procedural History 

On January 23, 2020, the Pennsylvania Insurance Commissioner filed a 

Petition for order of rehabilitation for SHIP.  R.61a.  On January 29, 2020, the 

Commonwealth Court issued a Rehabilitation Order placing SHIP in rehabilitation 

and appointing the Commissioner as Rehabilitator.  R.73a. 

On April 22, 2020, the Rehabilitator filed an Application for Approval of 

Plan of Rehabilitation.  R.78a.  On June 12, 2020, the Court issued a Case 

Management Order for Comments and Hearing on the Proposed Plan of 

Rehabilitation.  R.197a. 

By application filed July 31, 2020 and joinder filed September 15, 2020, the 

Superintendent of Insurance of the State of Maine, the Commissioner of Insurance 

of the Commonwealth of Massachusetts, and the Insurance Commissioner of the 

State of Washington (the “State Insurance Regulators”) applied to intervene in the 

proceedings on the Proposed Plan of Rehabilitation.  R.203a, 284a.  The Court 

allowed the State Insurance Regulators to intervene by orders entered 

September 15 and 18, 2020.  R.297a, 298a.  

The Rehabilitator filed an Amended Plan of Rehabilitation on October 21, 

2020.  On May 3, 2021, the Rehabilitator filed the Second Amended Plan of 

Rehabilitation. 
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The Court held a hearing on the Plan from May 17 to May 21, 2021.  On 

May 21, 2021, the Rehabilitator made an oral motion “in the nature of a directed 

verdict” concerning the “issue state rate approval option,” and the Court granted 

the motion.  R.2611a.  On June 1, 2021, the State Insurance Regulators filed an 

Application to Reconsider that order.  R.2622a. 

On August 24, 2021, the Court issued its Memorandum Opinion and the 

Order granting the Rehabilitator’s Application and approving the Plan.  R.3115a.  

On August 25, 2021, the Court issued the Order denying the State Insurance 

Regulators’ Application to Reconsider.  R.3201. 

The State Insurance Regulators appealed to the Supreme Court on 

September 21, 2021.  On October 1, 2021, the State Insurance Regulators applied 

for a stay pending appeal.  R.3548a.  The Commonwealth Court denied that 

application on November 4, 2021.  R.3647a.  Also on November 4, 2021, the Court 

issued orders amending the Memorandum Opinion, designating it “Opinion,” and 

ordering it published. 

On November 8, 2021, the State Insurance Regulators applied to the 

Supreme Court for a stay pending appeal.  That application is pending. 

B. The Facts 

SHIP and its Insolvency.  SHIP is a Pennsylvania-domiciled insurance 

company that specialized in long-term care (“LTC”) coverage.  Before 
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rehabilitation, SHIP was licensed and transacted business in 46 States, the District 

of Columbia, and the U.S. Virgin Islands.  R.1206a.  Over its existence, SHIP 

wrote approximately 646,000 LTC policies; it stopped writing insurance and went 

into run-off in 2003.  R.1207a, 1638a.  SHIP now has approximately 39,000 

remaining LTC policies in force.  R.1206a.  8,900 policyholders have already 

replaced their policies with non-forfeiture options and will not be asked, or have 

the ability, to make changes under the Plan (R.1151a, 1159a), so the Plan will 

affect approximately 30,000 SHIP policyholders.  R.1846a-1847a, 1907a-1908a.  

SHIP’s remaining policyholders have an average age of 86, and the policyholders 

on claim have an average age of 89.  R.1208a, 1648a. 

The premiums charged by SHIP for its policies were lawfully approved 

rates.  R.1844a-1845a, 1899a.   

SHIP was placed in rehabilitation because it was statutorily insolvent.  

Rehabilitation Application R.62a, 68a.  At December 31, 2020, SHIP had total 

assets of $1,369,908,000 and total liabilities of $2,592,415,000 with a negative 

capital and surplus of $1,222,507,000.  R.835a.  SHIP’s deficit or “funding gap” is 

$1.2 billion.  R.878a, 1212a, 1661a. 

According to the Rehabilitator, SHIP’s insolvency had several causes.  The 

most important factor was erroneous actuarial assumptions, which since 2012 have 

had an effect about equal in size to the $1.2 billion deficit.  R.1666a.  Another 
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factor was the drop in capital market yields, which – although the Rehabilitator did 

not calculate an amount – was “devastating.”  R.1668a, 1903a-1904a.  Another 

factor was poor investment decisions, in particular the Beechwood and Roebling 

Re investments, which cost SHIP between $150 million and $300 million.  

R.1668a-1669a, 1904a-1905a.  The last component was the mixed response of 

regulators to requested premium increases.  R.1665a, 1676a.  The Rehabilitator 

calculated that unapproved rate increases between 2009 and 2020 totaled $312 

million (assuming the rate filings were in fact appropriate).  R.1680a. 

Guaranty Associations.  All U.S. States and the District of Columbia have 

by statute established insurance guaranty associations to protect policyholders 

when a life or health insurance company becomes insolvent.  R.1217a, 1912a, 

2223a-2224a.  The guaranty associations generally provide for the continuation of 

insurance coverage provided by the failed insurer, up to statutory maximum 

coverage amounts and subject to specified conditions.  R.1217a-1218a, 2250a-

2251a.  See R.944a (listing limits).  Mandatory triggers of guaranty association 

benefits include an insurer being placed in liquidation with a finding of insolvency.  

R.1218a, 2228a.     

To the extent there is a shortfall in the insurer’s assets and premiums, 

guaranty associations are funded by assessments on their member insurers.  

R.1710a, 2259a-2261a.  The assessments are ultimately borne by others, as the 
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member insurers typically may apply assessments as offsets against premium taxes 

or, in some states, as surcharges on policyholders.  R.1701a, 2260a.  The effect of 

the guaranty association system is to spread the loss from an insolvent insurer 

beyond its policyholders.  R.1910a-1911a.  Guaranty associations are not funded 

from monies appropriated from state revenues.  R.2260a.   

In a liquidation, virtually all of SHIP’s LTC insurance policies would be 

covered by the state guaranty association system, subject to the individual state 

statutory conditions and limits.  R.1218a.   

The Plan and Policyholders.  Under the Plan, the burden of reducing or 

eliminating the $1.2 billion funding gap will rest exclusively on the 30,000 

remaining SHIP policyholders who have not taken non-forfeiture options.  

R.1909a.  The Plan seeks to reduce the funding gap by reducing policy benefits 

and increasing premiums.  R.1135a, 1227a.  The Plan does not involve guaranty 

associations.  R.1217a, 1789a.  This reflects a policy judgment by the Rehabilitator 

not to spread the burden of SHIP’s insolvency through the guaranty association 

system.  R.1912a. 

The Plan is to operate in three phases.  In Phase One, policyholders whose 

premiums are below the “If Knew” premium level will be required to elect among 

options to modify premiums and/or benefits.  R.1135a, 1148a.  Policyholders must 

choose among five options, all based on If Knew premium.  Tr. 233.  Option 1 
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(“downgrade”) reduces benefits to the level supported by current premium on an If 

Knew basis.  Option 2 is a “basic policy endorsement” with reduced benefits.  

Option 2(a) is an “enhanced basic policy” with somewhat smaller benefit 

reductions.  Option 3 is “non-forfeiture option” or “NFO” with reduced benefits 

and no future premium.  Option 4 is the current policy with premiums increased to 

If Knew levels.  R.1148a-1149a, 1730a-1734a.  

Phase Two is intended to address the funding gap remaining after Phase One 

through further premium increases or benefit cuts largely based on Self-sustaining 

Premium.  R.1136a, 1183a, 1923a.  Phase Two will not affect policyholders who 

selected Options 2 or 3 in Phase One.  R.1136a.  Policyholders who choose 

Options 1 or 4 in Phase One face the possibility of additional substantial rate 

increases or benefit reductions in Phase Two.  R.1139a, 1183a, 1753a-1754a, 

1918a.  The substance of Phase Two is otherwise unknown, as the Plan does not 

specify all remedial measures that may be applied to policyholders in Phase Two 

and provides for an “alternative premium structure.”  R.1148a, 1153a, 1184a.  The 

alternative premium structure is a “placeholder,” and the Rehabilitator does not 

know what it would be.  R.1926a-1927a.   

Phase Three will run-off the LTC business in force.  R.1136a. 

Policyholder elections under the Plan will be permanent.  R.1139a, 1930a, 

1965a-1966a.  If SHIP is placed in liquidation after the Plan is implemented, the 
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policies to which guaranty association coverage will apply will be those as 

modified under the Plan.  R.1139a, 1217a, 1916a-1918a, 1930a.  The modified 

policies will also be the basis for distributions from the liquidation estate.  The 

total policy obligations will be reduced by the elections.  See R.878a (showing 

reduction in gross premium reserve), 1217a. 

The Plan treats policyholders in different states differently based on the 

premium rates charged in the various states.  SHIP’s rates have varied across 

states.  R.1213a, 1665a.  The Plan seeks to “eliminate” these “nation-wide 

premium rate variations.”  R.1159a, 1230a.  Under the Plan, policyholders in 

different States will receive different levels of premium increases and benefit cuts.  

“Generally, policyholders whose policies were issued in states that have approved 

comparatively more rate increases over preceding years will face lower premium 

increases or benefit reductions under the Plan.”  R.1144a-1145a. 

The Plan and State Insurance Regulators.  Most states have statutes 

requiring the state’s insurance official to review and approve long-term care 

insurance rates.  R.1772a, 1774a; see page 49 below.  Each state has its own 

approach to reviewing rates under the statutes.  R.2030a-2031a, 2424a.  The Plan 

removes state insurance regulators from their role in reviewing rates.  R.1158a-

1159a, 1221a, 1775a-1776a.  The Rehabilitator will not seek approval of rates from 
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state regulators but from the Commonwealth Court.  R.1158a-1159a.2  The Plan 

asserts that the Court has jurisdiction to set rates for every state.  R.1220a-1221a. 

Goals of the Plan.  The principal goals of the Plan are to substantially 

reduce the deficit and to substantially improve what the Rehabilitator views as an 

inequitable rate structure.  R.1697a, 1722a, 2015a.  In the Rehabilitator’s view, the 

Plan need not be reasonably expected to eliminate the funding gap.  R.1907a, 

2061a-2062a. 

The Plan seeks to reduce the $1.2 billion funding gap through policy 

“modifications,” meaning premium increases and benefit reductions.  R.1714a.  

Rate increases alone would not suffice as the increases would be “unsustainable,” 

involving thousands of percent.  R.1720a, 1915a.3  The Rehabilitator asserts that 

SHIP’s policyholders have been “underpaying” for coverage and the policies 

should be “right size[d]” and policyholders pay a “fair price” for the coverage 

provided.  R.1695a-1697a, 1811a-1812a.  

In the Rehabilitator’s view, the rate approval process has resulted in rates 

that differ across states for the same coverage, and this is “inequitable” in that 

 
2 In its Order, the Commonwealth Court directed the Rehabilitator to submit an actuarial 
memorandum regarding Phase One rates to the Pennsylvania Insurance Department for review 
and approval and then to submit the approved memorandum to the Court.  August 24, 2021 
Order ¶¶ 3, 4. 
 
3 The total annual premium for SHIP’s LTC policies in 2020 was only $58 million.  R.1848a. 
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policyholders in some states are “subsidizing” policyholders in other states.  

R.1677a, 1788a, 1812a.4  The Plan addresses this by having the Rehabilitator adopt 

rates for Phase One and not seek approval of rate increases from the individual 

states.  See R.1158a-1159a, 1121a.5 

The Rehabilitator contends that the Plan offers policyholders “meaningful 

choices,” R.1812a, and that policyholders will have more options than in 

liquidation, which will make policyholders better off than in liquidation.  R.1788a, 

1868a.  The value of choice cannot be quantified as it is an unquantifiable 

“intangible benefit.”  R.1804a, 1869a.6   

Impact of the Plan on Policyholders.   The burden of reducing the 

$1.2 billion funding gap under the Plan rests exclusively on SHIP’s 30,000 current 

policyholders who have not taken non-forfeiture options.  R.1907a, 1909a, 1911a.  

They will bear the entire funding gap through higher premiums or reduced 

 
4 The total of the denied rate applications constitutes less than one-third of the $1.2 billion 
funding gap.  See R.1680a-1681a. 
 
5 Guaranty associations may raise rates in liquidation.  In the Penn Treaty liquidation, the 
guaranty associations generally sought approval from state regulators for rates based on If Knew 
premium.  R.1672a, 1725a-1726a, 2419a, 2424a.  
    
6 The guaranty associations could offer certain options to policyholders if SHIP were liquidated.  
R.2323a.  While guaranty associations could not offer a full Option 4, as they could only offer to 
retain benefits for increased premium up to the guaranty association limit, R.2053a, 2352a, they 
have flexibility as illustrated by the options offered in the Penn Treaty liquidation:  a rate 
increase option under which the policyholder retained current benefits (subject to the guaranty 
association limit) for increased premium, an option to reduce benefits and keep the premium at 
the current level, a non-forfeiture option and a cashout option.  R.2257a-2258a, 2323a, 2327a-
2328a, 2348a-2349a, 2426a-2427a.   
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benefits, even though they contributed only part of SHIP’s $1.2 billion funding 

gap.  R.1909a, 1914a.  The Plan requires policyholders to select among options in 

Phase One, only one of which (Option 4) retains the policyholders’ full benefits – 

with a premium increase.  The other options all reduce benefits.  R.1149a, 1730a-

1734a.  Policyholders who choose Option 4 in Phase One face the possibility of 

additional substantial rate increases or benefit reductions in Phase Two.  R.1140a, 

1183a. 

The Plan imposes a financial burden on policyholders that is approximately 

$800 million greater than the burden they would bear if SHIP were liquidated now.  

Under the Plan, to return SHIP to solvency, current policyholders would have to 

bear the entire $1.2 billion funding gap through benefit cuts and premium 

increases.  R.1909a, 1227a-1228a.  By contrast, if SHIP were liquidated now so 

that guaranty associations are triggered, policyholders would absorb only 

approximately $397 million of the $1.2 billion funding gap, based on the 

Rehabilitator’s “Comparison File.”  Ex. SIR-5-1 (R.1455a), Table 1; R.2181a.7  

Guaranty associations would provide approximately $837 million in additional 

support to benefit policyholders.  Ex. SIR-5-1 (R.1455a), Table 2; R.2182a-2183a.  

 
7 The Rehabilitator’s actuaries at Oliver Wyman prepared the Comparison File at the 
Rehabilitator’s request to compare the rehabilitation results for each Phase One option with the 
liquidation result on a net present value basis (present value of future benefits (“PVFB”) minus 
present value of future premiums (“PVFP”).  R.2091a-2092a, 2094a-2095a, 2098a-2099a.  See 
R.1888a-1892a.  The State Insurance Regulators’ witness Frank Edwards used the Comparison 
File as the basis for his calculations.  R.2173a-2174a.  
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The Plan does not trigger the guaranty associations, R.1217a, so these funds will 

not be available to benefit policyholders under the Plan.   

The Plan puts policyholders in a worse position than if SHIP were liquidated 

now.  To the extent the original policy benefits fall within the limits of the 

applicable guaranty association, the adjustment of benefits under the Plan will 

reduce the benefits available to the policyholder from the guaranty association if 

SHIP is liquidated.  See R.1139a, 1855a, 1862a-1863a, 1916a-1917a.  The 

policyholder elections under the Plan are permanent.  R.1139a, 1930a, 1965a-

1966a.  If SHIP is liquidated after the Plan is implemented, the policyholders will 

retain guaranty association coverage only for the policies as modified under the 

Plan.  R.1139a, 1916a-1918a, 1951a-1952a.  Under the Plan, policyholders would 

need to give up approximately $600 million of benefits covered by the guaranty 

associations to close the funding gap.  R.1857a-1858a. 

The Decision Not to Involve Guaranty Associations.  The Rehabilitator 

decided to impose the entire burden of SHIP’s insolvency on the current 

policyholders and not trigger the guaranty associations through liquidation.  

R.1695a-1696a, 1789a, 1906a-1907a, 1911a.  In the Rehabilitator’s view, the 

current policyholders have been “underpaying” for their policies which provide 

“rich” benefits (so-called “Cadillac” policies).  R.1695a, 1719a, 1912a.  See 

R.1650a-1651a, 1703a-1704a.     
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Although the premiums were lawfully established (see R.1845a, 1899a), the 

Rehabilitator concluded that since many policyholders were paying “far less” for 

their coverage than they would have had premiums been set appropriately, it was 

“unjustified” to trigger guaranty associations and shift the burden to taxpayers or 

other insureds.  R.1695a-1696a, 1789a, 1911a-1912a.  This was a “policy 

judgment.”  R.1912a.  

Impact of the Plan on State Rate Review and the “Opt-out.”  The Plan 

removes State insurance regulators from their statutory role in reviewing rates for 

policies issued to their residents.  R.1158a, 1159a, 1775a-1776a.  The Special 

Deputy Rehabilitator admits this is “unprecedented.”  R.1698a-1699a. 

The Plan contains an “issue state rate approval” or “opt-out” section.  It 

purports to allow electing states to retain their right to approve rates by permitting 

the chief insurance regulator to “opt-out” of having the Commonwealth Court 

approve rates by filing a notice with the Rehabilitator by a deadline.  R.1233a, 

1234a, 3638a (setting November 15, 2021 deadline).  If a regulator “opts-out,” the 

Rehabilitator will file a rate increase application for the state with the regulator.  

R.1235a-1236a.  The Plan provides that the application will be deemed denied if 

not addressed within 60 days, R.1236a, 1779a, which is shorter than the time 

periods in which States review rates.  R.1779a-1780a, 2027a.  The application will 

also be on a “seriatim” (by policyholder) basis, R.1236a, which differs from the 
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usual “cohort” basis in which States approve rates.  R.1780a-1781a, 2027a-2028a.  

If the regulator does not approve the requested rate increases, in full, for all 

policies within 60 days, the request is deemed denied, and all of the state’s policies 

will be deemed “Opt-out Policies.”  R.1236a.   

The Special Deputy Rehabilitator testified that opting out “will be harmful” 

to policyholders in the state.  R.1786a-1787a; see R.1781a.  The Plan warns that 

the options available to policyholders will be more limited than the options 

available in other states.  R.1233a-1234a.8  The Plan provides policyholders in 

“Opt-out States” with fewer options than policyholders in other states.  R.1787a.  

See R.1234a, 1238a (no enhanced NFO option), 1241a-1242a (no basic policy 

endorsement or enhanced basic policy endorsement and only a reduced NFO 

option).  As the Special Deputy Rehabilitator advised state regulators, opting out 

“is generally expected to be disadvantageous to affected policyholders.”  R.3644a.  

Expected Results of the Plan.  The Plan is not expected to restore SHIP to 

solvency by eliminating the funding gap.  The Special Deputy Rehabilitator 

testified that it is “not likely we will magically restore SHIP to solvency,” R.1697a, 

and that “[i]n all likelihood [the Plan] will not eliminate” the deficit, “just reduce it 

 
8 The issue state rate approval section allows policyholders to pay the full rate requested, even if 
that rate was not approved by the state regulator, which violates state statutes.  R.1238a-1239a, 
1778a, 1784a-1785a. 
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materially.”  R.1806a-1807a.9  He agreed that it is “highly unlikely” the Plan will 

eliminate the funding gap even considering the effects of both Phase One and 

Phase Two.  R.1923a.  The Rehabilitator is “hopeful” the Plan will “at least 

eliminate half of the deficit.”  R.1708a.   

Comparison with Liquidation.  The Plan does not provide all 

policyholders with an option with a net present value at least as great as the net 

present value in liquidation.  Ex. RP-7 (R.813a).  The net present value (PVFB-

PVFP) of a policy is generally referred to as the “Carpenter value” of a policy.  

R.1792a.  This measure can reasonably be used to compare a policyholder’s 

options against liquidation.  See R.1889a-1893a, 2109a-2010a..   

Only 85% of policyholders will have at least one Phase One option with a 

net present value equal to or greater than liquidation; 15% will not.  Ex. RP-7 

(R.813a); R.1800a, 2127a, 2129a.  This 85% rests principally on Option 4.  

R.2127a, 2129a-2130a, 2189a-2190a; Ex. SIR 5-2 (R.1456a).10  Option 4 has the 

 
9 The Rehabilitator offered certain Phase One “illustrative probability weighted scenarios.” Ex 
RP-21 (R.1003a); see Ex. RP-16, Table 2.5 (R.878a).  However, the scenarios are not predictive, 
R.2123a, nor did the actuaries at Oliver Wyman offer any opinions on the likelihood of 
policyholder selections.  R.2079.  See R.2122a-2123a.  No scenario eliminated the funding gap.  
A later Rehabilitator’s exhibit (Ex. RP-19 (R.990)) added a scenario 11 under which the funding 
gap is eliminated, but the Rehabilitator is “not predicting Scenario 11.”  R.1808a.  See R.2175.  
  
10 Option 4 provides a greater net present value than liquidation for 83% of policyholders.  Ex. 
SIR-5-2 (R.1456a), Table 1; R.2189a.  The other options each provide a net present value less 
than liquidation for a large majority of policyholders.  For Option 1, 62% have a greater net 
present value in liquidation, for Option 2, 94%, for Option 2a, 94%, and for Option 3, 83%.  
R.1456a, Table 1; R.2189a-2190a. 
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least impact on the funding gap, and policyholders who choose it are exposed to 

rate increases or benefit cuts in Phase Two.  R.1139a, 1876a, 2130a.     

Under the Plan, the funding gap remaining after Phase One would need to be 

addressed entirely through modifications on the policyholders who chose Options 

1 and 4 in Phase One.  R.1139a, 1923a-1924a.  The Rehabilitator did not provide 

any analysis comparing the results of both Phases One and Two of the Plan with 

liquidation.11  But Phase Two will necessarily reduce the percentage of 

policyholders who have a rehabilitation option with a greater net present value than 

liquidation.   For example, applying a 50% Phase Two premium increase to 

Option 4 policyholders, the percentage of all policyholders who have a 

rehabilitation option with a greater net present value than liquidation drops from 

the 85% to 54.57%.  Ex. SIR-5-5 (R.1459a), 2200a-2201a.   

At the hearing, the Rehabilitator dropped the net present value comparison 

of Exhibit RP-7 (R.813a) in favor of a new “maximum policy value” (or “MPV”) 

comparison of rehabilitation options to liquidation.  See Ex. RP-47 (R.1116a), 

1799a, 1801a.  MPV is the maximum daily benefit times the maximum benefit 

period.  R.1251a.  It describes the maximum value of coverage, but does not 

 
11 The Comparison File (Ex. RP-6) is limited to Phase One, R.2175a, as are all of the 
Rehabilitator’s exhibits comparing rehabilitation with liquidation.  Exs. RP-7 (R.813a) and RP-
43 to RP-47 (R.1107a-1116a).  The Rehabilitator has not projected the results of Phase Two.  
R.1810a, 1465a. 
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consider the cost (the premiums the policyholder pays for that coverage) or the 

projected value of claims.  It is merely an “outer boundary” on coverage.  R.2085a.  

MPV is not used in gross premium reserve determinations, or in calculating an 

insurer’s liabilities in its financial statement.  R.1878a-1880a.  

SUMMARY OF ARGUMENT 

The Commonwealth Court abused its discretion and committed error by 

approving an unprecedented rehabilitation plan that overrides and does not comply 

with law.  SHIP is massively insolvent, with a deficit of $1.2 billion.  The Plan 

chooses not to trigger the statutory guaranty association system that would bear 

over $800 million of that loss and instead imposes the entire $1.2 billion loss on 

30,000 remaining innocent and very elderly policyholders.  This is contrary to the 

fundamental tenant of any lawful insurer rehabilitation plan – to serve the best 

financial interests of policyholders.   

As an initial matter, a rehabilitation plan must be feasible, meaning 

reasonably likely to restore the insolvent insurer to solvency.  The Court erred by 

rejecting this well-established standard and by redefining it to encompass other 

goals.  The Rehabilitator does not expect the Plan to return SHIP to solvency, so 

SHIP’s liquidation is inevitable.  Under these circumstances, the legal standards 

applicable to modification of policy contract rights in rehabilitation are not met.  If 

the Plan is not reasonably expected to return SHIP to solvency, then the benefit 
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restructuring choices offered policyholders by the Plan are illusory since those 

choices cannot be fulfilled because liquidation will mandate further changes.  In 

such circumstances, the Plan merely serves to reduce SHIP’s obligations and, in 

turn, the cost to insurers and others chosen by the state legislatures to fund the 

guaranty associations when they are inevitably triggered.  

The Plan consequently exceeds the authority of the Rehabilitator and the 

Commonwealth Court since a rehabilitation plan must protect the financial 

interests of policyholders in preserving their contractual rights to the maximum 

extent possible.  State legislatures across the country have established guaranty 

associations to protect policyholders whose insurers become insolvent.  The 

Rehabilitator and Commonwealth Court, however, believe SHIP’s policyholders 

are not worthy of this protection because they “underpaid” for their policies, even 

though they paid the lawfully established premium, and bought “Cadillac” policies.  

This is contrary to the very purpose of the guaranty association statutes – to 

moderate the impact of an insurer’s insolvency on its policyholders and spread that 

burden broadly through the statutorily established assessment methodologies for 

funding the guaranty association system.  The Rehabilitator and Court turn this 

policyholder-protective system on its head, improperly substitute their policy 

judgments for those made by the Pennsylvania Legislature and the legislatures of 
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all the other states, impose the entire $1.2 billion deficiency on the current 

policyholders, and thereby favor the financial interests of others. 

The Plan violates the “no worse than liquidation” constitutional standard of 

Neblett v. Carpenter, 305 U.S. 297, 305 (1938), recognized in Pennsylvania cases, 

because it does not provide all policyholders a rehabilitation option with a value at 

least equal to the value in liquidation.  The Neblett standard requires a comparison 

of the net present values of the rehabilitation options to liquidation, and the 

Rehabilitator herein properly provided such a “Comparison File.”  It shows that 

SHIP’s policyholders will not all have a Phase One rehabilitation option as good as 

liquidation, and this does not even consider the impact of the additional benefit 

cuts and premium increases that will follow in Phase Two (which the Rehabilitator 

does not project).  The Commonwealth Court instead relied on the Rehabilitator’s 

“maximum policy value” comparison, which was first offered in the 

Rehabilitator’s pre-hearing rebuttal brief, but that is not a meaningful measure.  It 

reflects only the maximum possible recovery under the policy, without regard to 

the expected premiums or claims.  The Plan also violates the Contracts Clause 

even under the test applied by the Court.  The Plan substantially impairs the SHIP 

policyholders’ contracts, and the Plan’s goals of imposing loss on policyholders, 

avoiding guaranty association coverage, and reallocating burdens among 

policyholders by state are not legitimate and substantial public purposes. 
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Under the Plan, premium increases and benefit cuts will be greater in some 

states than others.  This conflicts with the statutes requiring that policyholders in 

all states be treated equally, as well as the Neblett standard that requires that 

policyholders be treated no worse in rehabilitation than in liquidation. 

The Plan also upends the state-based regime for review and approval of 

premium rates.  It rejects the statutory authority of individual state insurance 

regulators over the premiums charged policyholders who were issued policies in 

their states and substitutes the Rehabilitator, Pennsylvania Insurance Department 

and Commonwealth Court.  This exceeds the authority granted by the 

rehabilitation statutes.  Those statutes grant the Rehabilitator and Commonwealth 

Court authority to manage the business of the insolvent insurer, but they do not 

deprive regulators of their regulatory authority over the insurer’s business in their 

states.  

The Plan’s extraterritorial rate-setting also violates the Full Faith and Credit 

Clause.  The Plan does not give the necessary faith and credit to the statutes of 

other states requiring that rates be approved by their insurance regulators.  Instead, 

it seeks to displace them within their own jurisdictions.  It displays a blatant 

hostility to those statutes by criticizing the actions of other states and attempting to 

take over rate-setting on a nationwide basis. 
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Finally, the Plan’s “issue state rate approval” section, which purports to 

allow state regulators to “opt-out” of the Plan’s rate setting mechanism and set 

rates, is a fig leaf.  While it nominally allows state regulators to review rates, the 

section seeks to coerce states into approving the Rehabilitator’s rates in full within 

60 days.  If a state does anything else, the policyholders of the state will have 

fewer and less favorable options than policyholders in other states.  The 

Rehabilitator has frankly advised other regulators that opting out will be 

“disadvantageous” to policyholders. The Commonwealth Court erred in granting a 

directed verdict on this issue by disregarding the evidence in the record and 

misapplying the law. 

ARGUMENT 
 

I. THE COURT ERRED IN APPROVING THE PLAN WHERE 
THE RECORD SHOWED IT IS NOT LIKELY TO RESTORE 
SHIP TO SOLVENCY.   

The first requirement of a rehabilitation plan for an insolvent insurer is that it 

be feasible; that is, reasonably likely to succeed in restoring the company to 

solvency.  Indeed, the Rehabilitator originally proposed the Plan “to restore SHIP 

to a financially self-sustaining long-term care insurance company,” Rehabilitator’s 

Application ¶ 2 (R.79a), and the Plan states that its goal is to eliminate the funding 

gap.  R.1135a-1136a.   
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However, the record at the hearing made clear that the Plan is not expected 

to restore SHIP to solvency.  See pages 18-19 above.  The Special Deputy 

Rehabilitator testified on direct that “it is not likely that we will magically restore 

SHIP to solvency.”  R.1697a.  He later added that: “In all likelihood [the Plan] will 

not eliminate [the deficit].  In all likelihood, it will just reduce it materially.”  

R.1807a.  See R.2061a.  He clarified on cross-examination that this referred to both 

Phase One and Phase Two.  R.1923a.  As the Commonwealth Court recognized 

(Op. 15, 25), the most that can be said is that the Plan will “materially reduce” the 

funding gap.   

The Court nonetheless approved the Plan, holding both that feasibility is not 

required and that a material reduction in the funding gap is sufficient.  Op. 65-67.  

This was error.     

A. A Rehabilitation Plan Must Be Feasible. 
 

 “Above all, the rehabilitation plan must be feasible.”  1 Couch on Ins. 3d 

§ 5:24 (2021).  This commonsense requirement reflects the fact that if the insurer 

continues to be insolvent after the plan, it will still need to be liquidated.  It is not 

enough that the “ultimate goal” of a plan is to restore the company to solvency if 

the plan is not actually likely to do so.   

Feasibility has been recognized as a requirement in Pennsylvania.  In 

Sheppard v. Old Heritage Mut. Ins. Co., 425 A.2d 304, 310 (Pa. 1980), this Court 
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noted that “[i]t is clear that [the company] has the burden of showing that 

rehabilitation is feasible.”   More recently, in Mutual Fire II, this Court set forth 

the history of the rehabilitator’s and trial court’s consideration of feasibility.  614 

A.2d at 1090.  While feasibility was not an issue on appeal, the Court’s focus on 

the issue shows its importance.  See also Grode v. Mutual Fire, Marine & Inland 

Ins. Co., 688 A.2d 233, 234 (Pa. Cmwlth. 1996) (noting that the initial plan did not 

proceed because it was not feasible).  And in Koken v. Fidelity Mut. Life Ins. Co., 

907 A.2d 1149 (Pa. Cmwlth. 2006), the Court approved a rehabilitation plan after 

concluding it was “financially feasible.”  Id. at 1155. 

As the Special Deputy Rehabilitator acknowledged, the feasibility 

requirement is also rooted in the statutory “futility” standard for conversion from a 

rehabilitation to a liquidation.  R.1707a.  See 40 P.S. § 221.18.  Where “futility” of 

rehabilitation warrants conversion to liquidation, a rehabilitation plan that is not 

reasonably expected to restore solvency is not feasible and cannot properly be 

approved.  Grounds for liquidation – insolvency – will continue to exist.  See In re 

Penn Treaty Network America Ins. Co., 119 A.3d 313, 319 (Pa. 2015) (“Penn 

Treaty II”) (citing 40 P.S. §§ 221.19, 221.14). 

The feasibility requirement protects policyholders.  Implementing the Plan 

will lead to permanent reductions in policy benefits (R.1139) without any 

reasonable prospect of the company being returned to solvency.  When SHIP is 
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inevitably liquidated, policyholders will receive less because the guaranty 

associations will only cover the policy obligations as reduced under the Plan.  

B. The Commonwealth Court’s Redefinition 
of Feasibility Should Be Rejected. 

 
Faced with a record showing that the Plan is not expected to restore SHIP to 

solvency, the Commonwealth Court redefined feasibility to mean “properly 

conserving and equitably administering the assets of the involved insurer.”  Op. 66 

(quoting Mutual Fire II, 614 A.2d at 1094).  However, this vague language does 

not articulate a feasibility standard, and the Commonwealth Court took it out of 

context.  In Mutual Fire II, the Court did not use the phrase in addressing 

feasibility or solvency but only in noting that a plan need not restore the company 

“to its exact original condition” in a corporate sense.  614 A.2d at 1094.12  The 

Commonwealth Court’s reformulation deprives feasibility of any meaning.   

Feasibility must be measured against rehabilitation’s commonly understood 

goal of restoring the insolvent company to solvency to benefit policyholders.  “The 

goal of rehabilitation is to manage the affairs of an insolvent insurer with the 

intended result of restoring the entity to sound fiscal status.”  Mutual Fire II, 614 

A.2d at 1096.  Accord, id. at 1094 (to have the company “reemerge as a solvent 

 
12 The State Insurance Regulators never contended that feasibility requires SHIP to resume 
operation as an insurer writing insurance in the market, only that the Plan (assuming it were 
otherwise proper) must be reasonably likely to restore SHIP to solvency so that it can run off its 
restructured obligations paying them in the ordinary course.    
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insurer”).  As the Washington Supreme Court held, in a decision cited in Mutual 

Fire II, rehabilitation aims to “restore the company to a viable status for the benefit 

of the policyholders.”  Kueckelhan v. Fed. Old Line Ins. Co. (Mut.), 444 P.2d 667, 

674 (Wash. 1968).  Where, as here, the insurer is insolvent, measuring feasibility 

against goals other than financial viability only obscures the inevitability of 

liquidation.     

II. THE PLAN IS CONTRARY TO LAW IN DISREGARDING 
THE BEST FINANCIAL INTEREST OF POLICYHOLDERS 
AND THE STATUTORY GUARANTY ASSOCIATION 
SYSTEM. 

The Plan represents an unprecedented departure from the fundamental goal 

of insurer rehabilitations – to protect to the maximum extent possible the 

contractual rights of policyholders.  Instead of seeking to protect those contract 

rights, the Rehabilitator and Commonwealth Court approved reductions in those 

rights on the theory that the policies were historically “underpriced.”  Op. 43, 51, 

63-64.  They also explicitly rejected triggering the insurance guaranty associations 

because that would impose a burden on the association’s insurer members and, 

ultimately, policyholders of other insurers or taxpayers.  Op. 43, 45, 63, 81.13 

 
13  The single judge of the Commonwealth Court had previously taken these positions in denying 
the application of a prior Commissioner as rehabilitator to convert the rehabilitation of Penn 
Treaty, another insolvent LTC insurer, to liquidation. Consedine v. Penn Treaty Network 
America Ins. Co., 63 A.3d 368, 451, 453 (Pa. Cmwlth. 2012) (“Penn Treaty I”), aff’d but 
criticized, Penn Treaty II, 119 A.3d 313.  The discussion of these issues in that case was dicta 
not reviewed on appeal.  Penn Treaty was ultimately liquidated. 
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Approval of the Plan on these grounds was an error of law.  The Plan 

conflicts with the legislative purpose of the rehabilitation statute to protect 

policyholders and the legislative judgment in the guaranty association statutes that 

the policyholders of insolvent insurers warrant coverage.  This is not a question of 

discretion but a matter of law.  The Rehabilitator and Commonwealth Court 

improperly disregarded the statutory mandates to advance their policy views at the 

expense of policyholders.  “A creature of statute, such as the Insurance 

Commissioner acting as rehabilitator, can only exercise those powers which have 

been conferred by the Legislature in clear and unmistakable language.”  Legion 

Ins. Co., 831 A.2d at 1227.  See Aetna Cas. and Sur. Co. v. Pa. Ins. Dep’t, 638 

A.2d 194, 200 (Pa. 1994).  “[T]he power of courts to formulate pronouncements of 

public policy is sharply restricted. . . . Generally speaking, the Legislature is the 

body to declare the public policy of a state and to ordain changes therein.”  

Conway v. Cutler Grp., Inc., 99 A.3d 67, 72-73 (Pa. 2014) (quoting Mamlin v. 

Genoe, 17 A.2d 407, 409 (Pa. 1941)).   

A. Intentionally Placing The Burden Of Insolvency 
Solely On Policyholders Violates The Rehabilitation 
Statute.  

A rehabilitator’s “first duty [is] to the ‘grave and important public interest’ 

in not depriving the . . . policyholders of the protection of their policies.”  In re 

Exec. Life Ins. Co., 38 Cal. Rptr. 2d 453, 465 (Cal. Ct. App. 1995) (quoting 
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Carpenter v. Pac. Mut. Life Ins. Co. of Cal., 74 P.2d 761, 775 (Cal. 1937) 

(“Carpenter”), aff’d sub nom. Neblett v. Carpenter, 305 U.S. 297 (1938) 

(“Neblett”) (brackets omitted)).  The goal of rehabilitation is not just to restore the 

company to solvency, but to do so in a way that benefits policyholders.  See 

Kueckelhan, 444 P.2d at 674 (rehabilitation aims to “restore the company to a 

viable status for the benefit of the policyholders”) (emphasis added).  See also 

Kentucky Cent. Life Ins. Co. v. Stephens, 897 S.W.2d 583, 586 (Ky. 1995) (“The 

Commissioner’s primary concern was the design of a plan which would secure 

policyholder values.”). 

“Every statute shall be construed, if possible, to give effect to all its 

provisions,” 1 Pa.C.S. § 1921(a), construing them with reference to “the entire 

statute.”  1 Pa.C.S. § 1922(2).  Statutory sections must be read together 

harmoniously as a whole.  Commonwealth v. Office of Open Records, 103 A.3d 

1276, 1284-1285 (Pa. 2014).  Further, a statute should not be construed to produce 

an absurd result, as the Legislature “does not intend a result that is absurd, 

impossible of execution or unreasonable.”  Mercury Trucking, Inc. v. Pa. Pub. Util. 

Comm’n, 55 A.3d 1056, 1068 (Pa. 2012).  See 1 Pa.C.S. § 1922(1).     

The rehabilitation statute provides for a rehabilitator to “correct the 

condition” that constituted the ground for the rehabilitation order (here, 

insolvency).  40 P.S. § 221.16(b), (d).  Because underpricing was a cause of 
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insolvency, the Commonwealth Court interpreted the statute to simply include the 

power to reduce coverage.  Op. 50, 51.  However, Article V contemplates that a 

rehabilitator will seek to honor policies to the extent possible and treat 

policyholders equally.  See 40 P.S. § 221.15(d) (rehabilitation order “shall not 

constitute an anticipatory breach of any contracts of the insurer”); 40 P.S. § 221.44 

(giving policy obligations priority and prohibiting subclasses).  It is contrary to the 

statute to restore a company to solvency by simply requiring policyholders to 

reduce benefits and increase premiums, especially when liquidation offers greater 

protection through guaranty associations.  

The Commonwealth Court relied on general statements in Mutual Fire II 

that rehabilitation is intended to protect “the public good.”  See Op. 43-44 (quoting 

Mutual Fire II, 614 A.2d at 1094 & n. 4).  Those generalized statements, however, 

do not address the question here: whether a plan can deliberately advantage other 

persons (those who fund guaranty associations) to the detriment of policyholders.  

That issue was not presented in Mutual Fire II.  Indeed, in that decision, the 

Supreme Court recognized the primacy of policyholder interests.  See Mutual Fire 

II, 614 A.2d at 1100 (“If, after all, insurance is to perform its function of risk 

assumption and distribution of loss, then those statutes which govern it must first 

protect the insuring public.”) (quoting Mutual Fire I, 572 A.2d at 807) (emphasis 

added); id. at 1102 (referring to “the ultimate goal of this process, the overall good 
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of the general public and the insurer’s policyholders”) (emphasis added); id. at 

1104 (referring to “the statutorily charged duty of the Rehabilitator to protect the 

interests of Mutual Fire insureds”) (emphasis added).     

 The Commonwealth Court relied on older cases expressing a preference for 

rehabilitation over liquidation.  See Op. 47, 67.  However, this preference assumes 

that rehabilitation will protect contractual policy benefits and that liquidation will 

not.  See In re Rehabilitation of American Inv. Assur. Co., 521 P.2d 560, 562 (Utah 

1974) (“The company either must be liquidated and its assets distributed to the 

creditors with the consequence of injury to the policyholders who are deprived of 

insurance protection or the business must be rehabilitated.”); Carpenter, 74 P.2d at 

775 (“Either the company must be liquidated, and its assets distributed to its 

creditors, thus immeasurably injuring many of its policyholders who are thus 

deprived of insurance protection, or the business must, if possible, be 

rehabilitated.”).14  The Commonwealth Court echoed this in Mutual Fire I, stating 

that the goals of Article V “are better served by a rehabilitation which effectively 

ensures more distribution in a shorter period of time than would occur in  

liquidation.”  572 A.2d at 803 (emphasis added).   

 
14 The preference for rehabilitation over liquidation expressed in Carpenter and other cases arose 
before the establishment of insurance guaranty associations during the 1970s.  Now that the 
States have established guaranty associations, the benefits of liquidation for policyholders can no 
longer be so dismissed.   
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That is not the case here.  While the Plan may address historic premium 

structure issues and offer flexibility (Op. 45-48), it does not protect contractual 

benefits – it cuts them.  It does not ensure “more distribution” than a liquidation, 

but less.  A “rehabilitation” is desirable only if it protects policyholders’ 

contractual rights better than the alternative.  Here, liquidation would make 

available more than $800 million in additional support from guaranty associations. 

B. The Court Improperly Rejected Guaranty Association 
Protection for Policyholders.    

The Commonwealth Court approved the Plan because, in its view, SHIP’s 

policyholders should have paid more for their coverage such that it is “unjustified” 

to trigger the guaranty associations and burden others through the assessment 

mechanism.  Op. 43, 45, 63, 81.   This rationale is legally erroneous.  The Court’s 

view that it “serve[s] the public good” (Op. 43) to avoid triggering guaranty 

associations is contrary to the very purpose of having such associations.  The 

legislatures in Pennsylvania and other states have chosen to protect policyholders 

of insolvent insurers by establishing guaranty associations, and they have chosen 

how to spread the burden of those protections.  It is not within the Rehabilitator’s 

or Court’s discretion to reject these statutory protections because they deem the 

policyholders – who purchased lawful contracts and paid the lawfully established 

premium – unworthy.  “[I]t is for the legislature to formulate the public policies of 

the Commonwealth.”  Weaver v. Harpster, 975 A.2d 555, 563 (Pa. 2009).  
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Guaranty associations have been established around the country to “protect, 

subject to certain limitations, [policyholders] against failure in the performance of 

contractual obligations . . . because of the impairment or insolvency of the member 

insurer that issued the policies, plans or contracts.”  E.g., 40 P.S. § 991.1701; see 

National Association of Insurance Commissioners (“NAIC”), Life and Health 

Insurance Guaranty Association Model Act (“LHIGA Model Act”) § 2.15  See also 

Pa. Life and Health Ins. Guar. Ass’n v. Pa. Ins. Dep’t, 218 A.3d 9, 14 (Pa. 

Cmwlth. 2019); Illinois Ins. Guar. Fund v. Reliance Ins. Co. in Liquidation, 88 

A.3d 313, 317 (Pa. Cmwlth. 2014) (noting “the primary policy objective of the 

[property/casualty guaranty association] Act to protect innocent policyholders 

whose insurance carriers have become insolvent”).   

The statutes do not limit guaranty association coverage based upon forensic 

analysis of premium adequacy.  They seek to honor the insurer’s contractual 

obligations.  LHIGA Model Act § 3 (coverage and limits), 8(B) (association’s 

powers and duties); e.g., 40 P.S. § 991.1703, § 991.1706(b).  The legislatures have 

decided which benefits they deem too costly to warrant guaranty association 

protection and have done so, for the most part, by imposing caps on coverage.  The 

guaranty association statutes thus reflect the legislative determination that policies 

 
15 Most states, including Pennsylvania, have adopted guaranty association statutes modeled after 
the LHIGA Model Act.  See III NAIC, Model Statutes, Regulations and Guidelines ST-520-2 – 
ST-520-6 (2020). 
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are “worthy” of protection up to the guaranty association limits except as 

specifically excluded.  See LHIGA Model Act § 3(B)(2)(c) (excluding a portion of 

a policy based on an interest rate that exceeds certain benchmarks); e.g., 40 P.S. 

§ 991.1706(c).     

The legislatures also chose how to support the guaranty associations.  

Guaranty association statutes generally fund the associations through assessments 

on member insurers.  LHIGA Model Act § 9(A); e.g., 40 P.S. § 991.1707.  They 

typically permit the member insurers to offset the assessments against their 

premium tax obligations over time or to recoup assessments by a surcharge on 

premiums.  LHIGA Model Act § 13 (optional section); e.g., 40 P.S. § 991.1711.  

The legislatures thus chose to spread the burden of an insurer’s insolvency broadly, 

not focus it – as here – exclusively on the insurer’s policyholders.    

The Rehabilitator and Commonwealth Court improperly overrode these 

legislative judgments.  The Plan deprives innocent policyholders of the benefits of 

the guaranty association system based on the Rehabilitator’s and Court’s 

disagreement with the legislative judgments about which policyholders warrant 

protection and how the cost of that protection should be supported.  The 

Rehabilitator and Court do not have discretion to disregard the protections of 40 

P.S. § 991.1701 and other statutes in every state and choose to impose a burden of 
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$800 million on 30,000 remaining SHIP policyholders because they “did not pay 

enough.” 

III. THE PLAN FAILS TO SATISFY THE CONSTITUTIONAL 
STANDARD THAT IT PLACE POLICYHOLDERS IN AT 
LEAST AS GOOD A POSITION AS LIQUIDATION. 

 
The Plan fails to satisfy the constitutional standard of Neblett v. Carpenter, 

305 U.S. 297 (1938), because it does not offer all policyholders an option that 

places them in a position at least as good as they would face in a liquidation.  

A. The Neblett Standard Is Well-Established. 

  The Neblett “no worse than liquidation” standard has been recognized and 

applied in Pennsylvania.  This Court recognized the Neblett standard in Mutual 

Fire II:  “Under Neblett, creditors must fare at least as well under a rehabilitation 

plan as they would under a liquidation.”  Mutual Fire II, 614 A.2d at 1093-94.  

Accord id. at 1096 n. 6 (noting “the fundamental right of the creditors to be treated, 

at a minimum, as well under the rehabilitation as they would in a liquidation”).  

The Court there upheld the plan because it “ensure[d] that the creditors herein, at a 

minimum, will fare at least as well under the rehabilitation as they would in a 

liquidation proceeding as mandated by the holding of Neblett.”  Id.at 1096 

(emphasis added).  

In Neblett, the United States Supreme Court rejected a Due Process and 

Contracts Clause challenge to a rehabilitation plan that affected contract rights.  It 
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upheld the plan because the policyholders were not compelled to accept the 

modifications “but are given the option of a liquidation which on this record 

appears as favorable to them as that which would result from the sale of the assets 

and pro rata distribution in solution of all resulting claims for breach of outstanding 

policies.”  Id. at 305.16  Neblett thus established a floor of liquidation value that all 

policyholders should be able to obtain if desired.  See Mutual Fire II, 614 A.2d 

1093-1094, 1096; In re Frontier Ins. Co., 945 N.Y.S.2d 866, 875-876 (N.Y. Sup. 

Ct. 2012) (rejecting rehabilitation plan that accorded certain policyholders less 

favorable treatment than they would receive under the priority statute in liquidation 

“in contravention of [Neblett] and the principles of federal constitutional law 

articulated therein.”).17  

The Commonwealth Court sought to dilute the “no worse than liquidation” 

standard by asserting that this Court adopted a different three-part test in Mutual 

Fire II.  Op. 61-62.  That is incorrect.  It disregards the repeated emphasis on the 

 
16 The Supreme Court noted that the challengers “have no constitutional right to a particular form 
of remedy,” 305 U.S. at 305, so they were not entitled to force a liquidation as opposed to the 
rehabilitation plan, but this was because “[t]hey are not bound . . . to accept the obligation of the 
new company [created by the plan] but are afforded an alternative whereby they will receive 
damages for breach of their contracts.”  Id. 
 
17 The Commonwealth Court previously shared this understanding of Neblett.  See Mutual Fire I, 
572 A.2d at 804 (“[T]he Rehabilitator agrees that Neblett requires claimants be treated the same 
or better than in liquidation.  We shall not belabor this point except to agree with the parties that 
the Plan must also be viewed in the light of this principle.”); Fidelity Mut. Life, 907 A.2d at 1155  
(“Under the Plan, [creditors] have received or will receive at least as much as they would receive 
in a forced liquidation, as is required if a rehabilitation plan is to be deemed fair and equitable,” 
citing Mutual Fire II.). 
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Neblett standard in Mutual Fire II and misreads that decision.  This Court in 

Mutual Fire II did not merge Neblett with the test under Energy Reserves Group, 

Inc. v. Kansas Power & Light, 459 U.S. 400 (1983).  The Court disagreed with the 

challengers’ argument that the plan imposed harsher consequences than liquidation 

and held that a rehabilitation, to be legitimate, does not need to restore the 

company to its exact original condition.  Mutual Fire II, 614 A.2d at 1093-1094.  It 

then went on to separately reject Contract Clause arguments under Energy 

Reserves on the ground that the alleged contract impairments were insubstantial, 

although it addressed two other factors in a footnote.  Id. at 1094 & n. 4.  

The Commonwealth Court also suggested that Neblett does not require all 

policyholders have an option as good as liquidation; it is apparently enough for 

only some to have an option at least as good as liquidation.  Op. 62-63 (citing 

Judge Leavitt’s own dicta in Penn Treaty I).  To say this is to rebut it, as it deprives 

Neblett of meaning.  Neblett says nothing about policyholders as a group.  The 

United States Supreme Court upheld the plan because every policyholder had the 

option to dissent and receive liquidation value.  See Neblett, 305 U.S. at 305. 

B. The Plan Does Not Offer All Policyholders An Option With 
At Least The Value Available In Liquidation. 

 
It is undisputed that the Plan fails to provide every remaining SHIP 

policyholder with an option with a value at least equal to liquidation.  Based on the 

Rehabilitator’s own Comparison File, only 85% of policyholders have such an 
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option in Phase One; 15% do not.  Ex. RP-7 (R.813a); see Op. 24, 65.  Moreover, 

this percentage falls sharply if Phase Two is considered.  The 85% figure 

principally reflects the availability of Option 4, and policyholders who choose 

Option 4 in Phase One are subject to benefit reductions and premium increases in 

Phase Two.18  Premium increases alone can reduce the percentage of policyholders 

with an option providing a net present value in excess of liquidation value below 

50%.  See Ex. SIR-5-5 (R.1459a). 

The Commonwealth Court recognized these points.  Op. 31-33.  However, it  

rejected the net present value “Carpenter value” relied on by the State Insurance 

Regulators (and, initially, by the Rehabilitator) in favor of the Rehabilitator’s new 

“maximum policy value” approach or unexplained “other metrics.”  Op. 65.19  This 

does not comport with Neblett.   

In Neblett, the Supreme Court set the floor as the liquidation value that 

would result “from the sale of the assets and pro rata distribution in solution of all 

resulting claims for breach of outstanding policies.”  305 U.S. at 305.  The 

 
18 See the dramatic Phase Two increases in premium set forth in note 2 of the Plan’s illustrative 
policyholder guidance sheets (R.1194a-1205a), which appear likely to drive policyholders away 
from Option 4, as the Rehabilitator would prefer.  R.1734a.  
 
19 At the hearing, the Rehabilitator offered four comparisons using metrics other than net present 
value.  Ex. RP-44 to RP-47 (R.1109a-1116a).  Only the comparison based on “maximum policy 
value” purported to show that all policyholders had a Phase One rehabilitation option with a 
value as great as liquidation.  Ex. RP-47.  Under the other measures between 21% and 4% of 
policyholders are better off in liquidation than under Phase One of the Plan.  See Exs. RP 43-46. 
Of course, these percentages do not reflect the impact of Phase Two.  
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expected value of a policyholder’s claim at the time of the breach is the policy’s 

net present value.  As stated in a leading treatise: 

The measure of damages adopted must be that which will, as nearly as 
possible, put the policyholders in as good  financial position as they 
would have been in if there had been no breach, which has been 
calculated as the present value of the benefits that would have been 
payable if there had been no insolvency, less the present value of the 
gross premiums which would have become payable upon the policies. 

1 Couch on Ins. 3d § 6:1 (2021) (footnotes omitted) (citing Commissioner of Ins. v. 

Mass. Accident Co., 50 N.E.2d 801, 808-809 (Mass. 1943)).  Net present value 

considers both the exposure on a policy (the expected benefits) and the revenue 

from the policy (the expected premiums) on a present value basis to permit 

comparison.  Ex. RP-7 (R.813a).  It is the methodology used in valuing policies for 

insurer’s financial statements.  R.1962a-1963a.  It was also the methodology used 

in the Rehabilitator’s “Comparison File.”  See note 7 above. 

The “maximum policy value” of a policy, by contrast, is not the value of a 

claim for breach of the policy at all.  It is just the maximum amount that a policy 

could pay.  See R.1251a.  This is an “outer boundary” (R.2085a) that does not 

consider the likely amount (projected value) of a claim or the cost (projected 

premiums) of the policy.  The disregard of premiums is particularly glaring - who 

would compare insurance options without consideration of the cost?  Maximum 

policy value is not an economic value, and the subjective factors and other 

unidentified metrics relied on by the Court (Op. 64-65) obfuscate the economic 
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impact of the Plan on policyholders and do not account for the effects of Phase 

Two.  They are not proper measures for the constitutional standard under Neblett.  

If the Rehabilitator had thought they were, they would have been used in her 

November 2020 “Comparison File” and not first mentioned in her April 2021 Pre-

Hearing Rebuttal Memorandum.  See R.2102a-2105a. 

C. The Plan Also Fails To Satisfy The Contracts Clause Test 
Of Energy Reserves As It Substantially Impairs 
Policyholders’ Contracts Without A Legitimate Public 
Purpose. 

 
The Commonwealth Court held that the Plan’s impairment of policyholders’ 

rights is permissible under the three-part test of Energy Reserves, 459 U.S. at 411.  

Op. at 62-64.   The State Insurance Regulators believe that Neblett provides the 

applicable rule.  But if Energy Reserves applies, it is not satisfied. 

The threshold issue is whether the state law has “operated as a substantial 

impairment of a contractual relationship.”  Sveen v. Melin, 138 S.Ct. 1815, 1821-

1822 (2018) (quoting Allied Structural Steel Co. v. Spannaus, 438 U.S. 234, 244 

(1978)).  The inquiry is then whether the state law is drawn in an “appropriate” and 

reasonable” way to advance “a significant and legitimate public purpose.”  Id. at 

1822 (quoting Energy Reserves, 459 U.S. at 411-412).   

Here, the Plan operates to “substantially impair” the policyholders’ rights.  

The policyholders rely on their long-term care policies, for which they paid the 

required premium for years, to obtain protection in their old age.  The Plan, 
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however, requires them to make choices that either reduce their benefits (Options 

1-3) or increase their premiums (Option 4) in Phase One.  These Phase One benefit 

cuts or premium increases in the aggregate amount to hundreds of millions of 

dollars for the 30,000 affected policyholders.  Further, even those who choose to 

retain their benefits by selecting Option 4 in Phase One face additional, 

“substantial” premium increases or corresponding benefits reductions in Phase 

Two.  R.1139a, 1753a-1754a.  Finally, as discussed above, the Plan will make 

many policyholders economically worse off than they would have been in a 

liquidation. 

These substantial impairments are not being made to advance a legitimate 

and significant public purpose.  They are not being made to return SHIP to 

solvency, as the Rehabilitator concedes that is not expected.  Their principal 

purpose is to impose all loss on the remaining policyholders and avoid burdening 

the guaranty association system.  Op.  63.  This is not legitimate, and in fact is 

contrary to the public purpose of rehabilitations and the guaranty associations to 

protect policyholders as discussed above. 

A subsidiary purpose of the Plan is to address what the Rehabilitator and 

Court viewed as “inequitable” historic rates and “cross-subsidization” by 

increasing rates and corresponding benefit cuts on policyholders in some state 

more than others.  Op. 63-64.  This is not a legitimate public purpose for a plan.  It 



 

44 
 

does not make the policyholders as a whole better off.  It just reallocates the 

burdens of insolvency among the broad class of innocent policyholders who paid 

the premiums they were required to pay.  Further, it does so in a way contrary to 

the equality of treatment required by the priority statute.  

The Commonwealth Court held this was supportable because the Court 

“must consider the greater good, including the consequences to the larger class of 

policyholders and the taxpaying public.”  Op. 63 (citing Penn Treaty I, 63 A.3d at 

453, citing Vickodil v. Pa. Ins. Dep’t, 559 A.2d 1010, 1013 (Pa. Cmwlth. 1989)).  

However, Penn Treaty I is dicta, Vickodil was not a Contracts Clause case, and the 

“greater good” is too broad and undifferentiated to be a legitimate and significant 

public purpose for Contracts Clause analysis.  Sparing those who fund the guaranty 

associations from their statutorily assigned burden is not a proper public purpose.  

Nor is adjusting premiums to avoid the differences that result from lawful state-

based rating.  In any event, the Rehabilitator’s and Commonwealth Court’s policy 

views are being imposed just on the policyholders of one insurance company – 

SHIP – because it has become insolvent.  They do not represent generalized social 

concerns being addressed broadly, but an experiment on one insolvent company 

and its policyholders.  That is not permissible.  See Allied Structural Steel, 438 

U.S. at 249 (striking down a statute imposing a burden on a narrow class of 

employers). 
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IV. THE PLAN UNLAWFULLY TREATS 
POLICYHOLDERS DIFFERENTLY BY STATE.   

The Plan treats policyholders in different States differently by reducing 

benefits or increasing premiums more in some states than others.  R.1144a-1145a.  

However, the policyholders in all States paid the lawfully set premiums, and they 

are entitled to be treated equally as respects the benefits due them under their 

lawful policies.  The State Insurance Regulators are not aware of any approved 

rehabilitation plan that has consciously set out to advantage policyholders in some 

States and disadvantage those in others.    

A. Article V Requires Equal Treatment  
Of Policyholders Across States. 

 
The Plan’s disparate treatment of policyholders across states conflicts with 

the equal treatment mandate of Article V.  Policyholders in all States are to file 

claims in the domiciliary Pennsylvania liquidation under 40 P.S. § 221.58(a).  

Their claims are entitled to Class (b) priority under 40 P.S. § 221.44.  All 

policyholders must receive equal percentage distributions, both because the 

priority section prohibits subclasses, 40 P.S. § 221.44 (“No subclasses shall be 

established within any class.”), and because the “Interstate Relations” section 

mandates that “all claims of residents of this and reciprocal states shall be given 

equal priority of payment from general assets regardless of where such assets are 

located.”  40 P.S. § 221.61(a).  In a liquidation, all policyholders who paid the 
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lawfully established premiums – whatever they were in their State – are entitled to 

have their claims for contract benefits treated equally.   

The same applies in rehabilitation.  “Article V does not authorize giving 

some policyholders greater consideration than others.”  Legion Ins. Co., 831 A.2d 

at 1246.  See id. at 1247 (“the goal should be to enforce a policyholder’s 

reasonable expectation of coverage”).  Indeed, the Plan itself applies the priority 

statute.  R.1146a-1147a.  The equality of treatment specifically required by 40 P.S. 

§ 221.44 and 40 P.S. § 221.61(a) is not overridden by the general language of 40 

P.S. § 221.16, which does not address the issue.  Section 221.16 provides for a 

rehabilitator to take “such action as [she] deems necessary or expedient to correct 

the condition or conditions which constituted the grounds for the order of the court 

to rehabilitate the insurer,” 40 P.S. § 221.16(b), or to “prepare a plan for the 

reorganization, consolidation, conversion, reinsurance, merger or other 

transformation of the insurer.”  40 P.S. § 221.16(d).  These provisions must be 

construed with reference to “the entire statute.”  1 Pa.C.S. § 1922(2).  Nothing in 

them allows a rehabilitator to discriminate among policyholders contrary to the 

express provisions of 40 P.S. § 221.44 and 40 P.S. § 221.61(a).   

It would be absurd for the Legislature to require equal treatment among 

policyholders across States in liquidation but to permit discrimination among 

policyholders based on the State of issue in rehabilitation.  See In re Conservation 



 

47 
 

of Alpine Ins. Co., 741 N.E.2d 663, 667-668 (Ill. App. Ct. 2000) (Illinois statutes 

requiring equality of treatment of policyholders govern rehabilitation plan); 

Commercial Nat’l Bank v. Superior Court, 17 Cal. Rptr. 2d 884, 894 (Cal. Ct. App. 

1993) (plan must provide equal treatment of policyholders as required by 

California statutes; the rehabilitator’s powers “do[] not extend to independent 

discretionary powers which transcend the parameters set by those statutes”); 

Frontier, 945 N.Y.S.2d at 875-876. 

B. The Constitutional Standard Requires Equal 
Treatment Of Policyholders Across States. 

 
Even if the Pennsylvania statutes did not mandate treating policyholders 

equally across States in a rehabilitation, the equal treatment required in liquidation 

provides the benchmark against which the Plan must be measured for 

constitutional purposes.   

As described above, policyholder claimants in a liquidation are entitled to 

share in the assets of the estate equally, without distinction by State.  Accordingly, 

the Plan can only meet the constitutional standard of Neblett if it treats 

policyholders equally across States.  See Mutual Fire II, 614 A.2d at 1093-1094 

(“Under Neblett, creditors must fare at least as well under a rehabilitation plan as 

they would under a liquidation . . . .”).  The Plan, however, expressly seeks to 

avoid this result and to increase premiums and reduce benefits depending upon the 

policyholder’s State.  R.1144a-1145a.  This necessarily means that some 
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policyholders will receive less under the Plan than they would receive in a 

liquidation, where all would be treated equally.  This violates Neblett. 

V. THE PLAN UNLAWFULLY OVERRIDES INDIVIDUAL 
STATES’ REGULATORY AUTHORITY OVER PREMIUM 
RATES TO BE CHARGED ON POLICIES ISSUED IN THE 
STATES. 

 
The Plan disregards the long-standing state-based system for approval of 

insurance rates and instead imposes rates set by the Rehabilitator and approved by 

the Pennsylvania Insurance Department and the Commonwealth Court.  R.1158a-

1159a; August 24, 2021 Order ¶¶ 3-4.  This presents a question of first impression.  

The State Insurance Regulators are not aware of any plan of rehabilitation, either in 

Pennsylvania or in any other jurisdiction, that has purported to supersede state rate 

regulation and set rates payable by policyholders in other States without review 

and approval by the insurance regulators of those States.  

A. Regulation Of Premium Rates Is Committed To 
The Individual States. 

Rate regulation is a matter for the individual States.  “A state may 

constitutionally regulate or require approval of rates and charges of insurance 

companies doing business within its borders.”  1 Couch on Ins. 3d § 2:31 (2021).  

See German Alliance Ins. Co. v. Lewis, 233 U.S. 389 (1914); Pa. Ins. Dep’t v. City 

of Philadelphia, 173 A.2d 811, 813 (Pa. Super. 1961).   
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Rates for long-term care insurance are regulated by the individual States 

under statutes that provide for review by the insurance regulator of the State and 

judicial review in the courts of that State.  For example: 

 In Maine, “[e]very insurer shall file for approval by the superintendent 
every rate, rating formula, classification of risks and every modification” of 
long-term care rates.  24-A Me. Rev. Stat. § 2736.  See also 02-031 Me. 
Code R., ch. 420, § (6)(A)(9). 

 In Massachusetts, long-term care insurance rates must be submitted for 
review by the Massachusetts Commissioner of Insurance, and increases 
may not be implemented unless the Commissioner determines that they 
comply with applicable legal standards.  See Mass. Gen. Laws ch. 175, § 
108, § 108(8)A; 211 Mass. Code Regs. 42.00 and 211 Mass. Code Regs. 65.     

 In Washington, all long-term care insurance rates and rate increase requests 
must be filed with and approved by the Washington Insurance 
Commissioner.  Wash. Rev. Code § 48.19.010(2).  Increases may not be 
implemented unless the Commissioner determines that they comply with 
applicable legal standards.  See Wash. Rev. Code §§ 48.83, 48.84; Wash. 
Admin. Code 284-54 & 284-60; Wash. Rev. Code § 48.18.110; Wash. Rev. 
Code § 48.18.480; Wash. Admin. Code §§ 284-83, 284-84.  

The State insurance regulators’ decisions regarding rates are subject to review by 

the courts of their State in accordance with applicable statutory and constitutional 

standards.  See, e.g., Anthem Health Plan of Maine, Inc. v. Superintendent of Ins., 

40 A.3d 380, 384 (Me. 2012); Genworth Life Ins. Co. v. Comm’r of Ins., 126 

N.E.3d 1019, 1023 (Mass. App. Ct. 2019).   

The Plan’s increase of rates without approval from the insurance regulators 

of the States in which the affected policyholders reside or resided removes the state 

regulators and courts from their statutory roles and violates these statutes.  
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B. Article V Does Not Authorize A Rehabilitation Plan 
To Displace The Regulatory Authority Of Other 
States Over Rates In Their States. 

The Commonwealth Court erred in ruling that the Pennsylvania insurer 

rehabilitation statute supersedes other States’ regulatory authority over an insurer 

in rehabilitation.  Article V does not authorize the Rehabilitator to disregard rate 

regulation in other States where SHIP does business.    

First, the statutes regarding the Rehabilitator’s authority only provide the 

Rehabilitator with control over assets and the business of the insurer.  They do not 

displace regulatory authority over that business.  A rehabilitator is “to take 

possession of the assets of the insurer . . . and to administer them under the orders 

of the court,” 40 P.S. § 221.15(c), and “may take such action as he deems 

necessary or expedient to correct the condition or conditions which constituted the 

grounds for the order of the court to rehabilitate the insurer.” 40 P.S. § 221.16(b).  

Nothing in this language provides authority beyond the insurer itself.  This is 

confirmed by the following sentences specifying that a rehabilitator “shall have all 

the powers of the directors, officers and managers . . . full power to direct and 

manage, to hire and discharge employees subject to any contract rights they may 

have, and to deal with the property and business of the insurer.”  Id.  The statutes 

only establish that “during the course of rehabilitation, the commissioner, not the 

board has responsibility for the management of the insurer’s business.”  Legion 



 

51 
 

Ins. Co., 831 A.2d at 1227-1228.  See Vickodil, 559 A.2d at 1013 (rehabilitator 

“steps into the shoes of the insurer’s officers and directors in the conduct of that 

insurer’s affairs”).   

Second, the section providing for a rehabilitation plan does not exempt the 

insurer from State regulation.  That a rehabilitator may “prepare a plan for the 

reorganization, consolidation, conversion, reinsurance, merger or other 

transformation of the insurer,” 40 P.S. § 221.16(d), does not authorize the 

Rehabilitator to proceed without required regulatory approvals.  Nothing in the text 

allows the Rehabilitator or Court to supplant otherwise applicable regulatory 

authority over the business of the insurer in rehabilitation.  Cf. Koken v. Fidelity 

Mut. Life Ins. Co., 803 A.2d 807, 826-827 (Pa. Cmwlth. Ct. 2002) (rehabilitation 

plan provided that “FLIC obtain all necessary regulatory approvals to do business 

in the respective states”). 

Third, other sections recognize and respect the authority of other states.  A 

rehabilitator must seek relief from courts in other jurisdictions as to litigation or 

licenses outside Pennsylvania.  See 40 P.S. § 221.5(b); 40 P.S. § 221.17(a).  See 

also Mutual Fire I, 572 A.2d at 810 (upholding jurisdiction of other courts) 

Fourth, Article V expressly preserves regulatory authority over the insurer 

by specifying that the Article must not be interpreted to limit the Pennsylvania 

Commissioner’s authority under other law:  “This article shall not be interpreted to 
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limit the powers granted the commissioner by other provisions of the law.”  40 P.S. 

§ 221.1(a).  Where the Article expressly does not limit the Pennsylvania 

Commissioner’s other regulatory authority (such as rate review authority), it 

cannot be interpreted to somehow limit the authority of other regulators under their 

own States’ laws.  That would be an absurd result.   

In sum, the purpose of rehabilitation is “to rehabilitate the business of an 

insurer,” 40 P.S. § 221.15(b), not – as the Rehabilitator and Commonwealth Court 

would have it – to displace the regulation of the insurer in ways they deem 

desirable.  An insurer in rehabilitation is subject to rate regulation like any other 

insurer.  

The Commonwealth Court’s assertions concerning the “overriding interest” 

of a domiciliary state in rehabilitation (Op. 52) are not based in statute and do not 

support its conclusion.  Control over SHIP’s assets and business does not 

encompass or displace the roles of regulators in other States under their own laws 

concerning business transacted in their States.  See Hanson v. Denckla, 357 U.S. 

235, 246 (1958) (“Founded on physical power, the in rem jurisdiction of a state 

court is limited by the extent of its power and by the coordinate authority of sister 

States.”) (citation omitted); In re Rehabilitation of Nat’l Heritage Life Ins. Co., 656 

A.2d 252, 259-261 (Del. Ch. 1994) (in rem nature of domiciliary proceeding does 

not support turnover orders directed to persons in other States).   
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Similarly, the existence of certain laws addressing aspects of coordination 

among states regarding insurer liquidations and, to a lesser extent, rehabilitations 

(Op. 52-53), does not support overweening domiciliary authority in areas that are 

not the subject of the statutes.20  No Pennsylvania statute purports to displace other 

States’ regulatory authority and no Maine, Massachusetts, or Washington statute 

relinquishes their authority.  This is not a “procedural” issue.  It is a statutorily-

unauthorized attempt to project the Rehabilitator’s and Commonwealth Court’s 

policy preferences into other States which, prior to SHIP’s rehabilitation, 

unquestionably had the exclusive responsibility to protect their residents by 

reviewing rates to be charged. 

C. The Plan Violates The Full Faith And Credit Clause 
Of The United States Constitution.  

 
The Plan’s disregard of the other State’s statutes governing rates violates the 

Full Faith and Credit Clause.  U.S. Const., art. IV, § 1.  The purpose of the Clause 

“was to alter the status of the several states as independent foreign sovereignties, 

each free to ignore obligations created under the laws or by the judicial 

proceedings of the others.”  Baker ex rel. Thomas v. General Motors Corp., 522 

 
20 The relations between the States concerning assets and claims in insurer liquidations have been 
expressly addressed through state statutes generally based on model acts promulgated by the 
NAIC.  See III NAIC, Model Laws, Regulations, and Guidelines at ST-555-3 (2021) (Chart of 
States adopting model acts).  Such statutes allocate responsibilities for assets and claims through 
common statutory provisions for domiciliary and ancillary receiverships.  See, e.g., 40 P.S. 
§§ 221.53-221.62.  They say nothing about rates, which continue to be governed by other law.  
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U.S. 222, 232 (1998) (quoting Milwaukee Cnty. v. M.E. White Co., 296 U.S. 268, 

277 (1935)).  “A statute is a ‘public Act’ within the meaning of the Full Faith and 

Credit Clause.”  Franchise Tax Bd. of Cal. v. Hyatt, 136 S. Ct. 1277, 1281 (2016).   

Even if Pennsylvania law authorized control over rates in other States it 

would nonetheless violate the Constitution.21  Insurance rates are a matter of 

particularly local concern and regulation.  One State cannot dictate to another State 

what rates are to be applied to policies issued in the second State.  It has long been 

established that an insurer domiciled in one State writing insurance in another is 

subject to the second State’s laws concerning that business.  American Fire Ins. 

Co. v. King Lumber & Mfg. Co., 250 U.S. 2, 10 (1919) (Pennsylvania insurer 

writing insurance in Florida had to do so “in accordance with the laws of Florida”).  

See Pink v. A.A.A. Highway Express, Inc., 314 U.S. 201, 209 (1941); Clark v. 

Williard, 294 U.S. 211, 213 (1935).  This principle applies to state review and 

approval of rates.  Pennsylvania cannot unilaterally substitute its own laws for the 

laws governing relations between a corporation doing business in another State and 

the residents of that State.  See Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 822 

(1985) (law of Kansas, the forum State in a nationwide class action, does not 

 
21 That the Commonwealth Court’s interpretation of the rehabilitation statute works an 
unconstitutional intrusion into the affairs of other States is an additional reason not to adopt that 
construction.  See Bricklayers of Western Pa. Combined Funds, Inc. v. Scott’s Dev. Co., 90 A.3d 
682, 692 (Pa. 2014) (“[C]ourts give statutes a constitutional interpretation if that is reasonably 
possible.”). 
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govern rights of residents in other States:  Kansas “may not abrogate the rights of 

parties beyond its borders having no relation to anything done or to be done within 

them.”) (quoting Home Ins. Co. v. Dick, 281 U.S. 397, 342 (1930)).   

In this case, the Pennsylvania Rehabilitator and Commonwealth Court are 

attempting to assume control over rates to be applied in other States.  Contrary to 

the Commonwealth Court’s presentation (Op. 54), it is that Court, not other States’ 

regulators, that is seeking to use the Full Faith and Credit Clause to “require a State 

to substitute for its own statute, applicable to persons and events within it, the 

statute of another State reflecting a conflicting and opposed policy.”  Hyatt, 136 

S. Ct. at 1281 (quoting Carroll v. Lanza, 349 U.S. 408, 412 (1955)).  See Pacific 

Emps. Ins. Co. v. Indus. Accident Comm., 306 U.S. 493, 503-505 (1939).  The 

State Insurance Regulators are not seeking to impose rates on policies issued in 

Pennsylvania.   

The Plan is particularly suspect because it reflects hostility to the regulatory 

statutes and decisions of other States.  Cf. Hyatt, 136 S. Ct. at 1281.  The 

Rehabilitator contends that the States’ historic rate approvals – subject to review 

by the courts at the time if SHIP had viewed them as improper – were insufficient, 

and that they resulted in an “inequitable” and “discriminatory” rate structure.  See 

R.1159a, 1213a, 1221a, 1694a, 1697a, 1722a, 1900a.  She views the rate approval 

process as slow and inadequate.  The Commonwealth Court agreed with these 
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criticisms.  Op. 45-46, 60, 69, 80.  While the Court purports to find a “commonly-

shared interest” in the rate standards under the various state’s statutes, Op. 57-58, 

its decision to deprive other State’s regulators of their statutory right and obligation 

to approve rates shows otherwise.  While the Court asserts that the Plan just 

changes “the forum for the premium determinations” which is a matter of 

“procedure,” Op. 58, the Rehabilitator and Court are in fact seeking to impose their 

views of appropriate rates extraterritorially by superseding other States’ regulation 

of rates charged to their residents.  This is unconstitutional.  

D. The Plan’s So-Called “Opt-Out” Does Not Cure Its 
Disregard Of Other States’ Rate Review Statutes, 
And The Court Erred In Granting A Directed Verdict 
On This Issue. 

 
The Commonwealth Court granted a directed verdict on the “issue state rate 

approval issue” essentially on the ground that the State Insurance Regulators had 

not presented evidence on it.  Op. 74.  However, in considering a motion for 

directed verdict, a court must consider all the evidence, together with the 

inferences therefrom, in the light most favorable to the party opposing the motion, 

here the State Insurance Regulators.  See Hall, 54 A.3d at 395.  The Plan and the 

testimony (direct and cross) of the Rehabilitator’s witnesses provides all the 

necessary evidentiary record for the State Insurance Regulators’ position.  See 

R.2635a-2640a (summary in Application to Reconsider). 
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As the Rehabilitator’s witnesses testified, the standard rule is that issue 

states control rates.  R.1772a, 1775a-1776a.  The State Insurance Regulators’ 

identified the statutes in Maine, Massachusetts and Washington that require them 

to approve rates for policies issued to their residents.  24-A Me. Rev. Stat. § 2736; 

Mass. Gen. Laws ch. 175, § 108(8)(A); Wash. Rev. Code § 48.83-.84, 48.18.110.  

The Plan, by its terms, states that the Rehabilitator will not request such approval 

and that the Commonwealth Court will approve the rates in all states.  R.1158a-

1159a, 1220a-1221a.  That in and of itself constitutes harm to the State Insurance 

Regulators, who are charged with enforcing their state insurance laws (see, e.g., 

24-A Me. Rev. Stat. § 211; Mass. Gen. Laws c. 175, § 3A; Wash. Rev. Code 

§ 48.01.020, 48.02.060) and whose authority is being deliberately disregarded. 

The Opt-out provision does not cure this unconstitutional harm, because it 

does not allow state regulators to apply their statutes and meaningfully review 

rates.  The undisputed evidence is that it imposes requirements as to timing and 

methodology for the various states to follow, and penalizes policyholders if they do 

not.  The Plan requires that “opt-out” regulators accept applications on a seriatim 

(by policyholder) basis, rather than the generally used cohort basis.  It requires that 

regulators act within 60 days, when review usually takes 90 days or more.  Most 

importantly, it requires that regulators approve the Rehabilitator’s seriatim rate 
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application in full within 60 days, absent which it is “deemed denied.”  See pages 

17-18 above. 

If the application is not “timely” approved, in full, all the State’s policies 

will be deemed “Opt-out Policies,” in which case the policyholders will have fewer 

options and be subject to greater downgrades than policyholders in other States.  

The Commonwealth Court downplays the differences by allowing only that the 

options under the provision “are not exactly the same.”  Op. 58.  However, the 

undisputed evidence is that the options are likely to be worse.  The Plan itself 

warns of this, R.1234a, 1242a, and the Special Deputy Rehabilitator testified that 

“[i]n terms of policyholders, we think that [states opting out] will be harmful,” 

R.1786a-1787a.  Indeed, since Plan approval, the Rehabilitator confirmed the 

options are not the same (R.3643a (Q8)) and advised regulators that in her view 

opting out “may not be in the best interest of the affected policyholders,” R.3585a, 

and that it is “generally expected to be disadvantageous to affected policyholders.” 

3644a (Q9).   

The record thus shows that the issue state “rate approval” provision does not 

provide for state insurance regulators to actually review rates under their statutes.  

Instead, it attempts to present the appearance of deference to state rate review 

while coercing the regulators to approve the requested rates, in full, on pain of 

punishing their State’s policyholders. 



 

59 
4883-4731-3927.v6 

CONCLUSION 

The Orders of the Commonwealth Court should be reversed and the Plan 

disapproved. 
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I. Introduction 

Before the Court is the application of Jessica K. Altman, Pennsylvania 

Insurance Commissioner, which she filed in her capacity as Statutory Rehabilitator 

of Senior Health Insurance Company of Pennsylvania (SHIP).  By this application, 

the Rehabilitator seeks approval of her Second Amended Plan of Rehabilitation 

(Second Amended Plan or Plan) for SHIP pursuant to Section 516(d) of Article V of 

The Insurance Department Act of 1921 (Article V), Act of May 17, 1921, P.L. 789, 

added by the Act of December 14, 1977, P.L. 280, 40 P.S. §221.16(d).  The 

Rehabilitator has the statutory responsibility to develop a plan to correct the 

conditions that caused SHIP’s hazardous financial condition.  Giving deference to 

the Rehabilitator’s discretion in formulating this Plan, this Court must decide 

whether to approve the Plan, approve the Plan with modifications, or disapprove the 

Plan. 

At present, SHIP has approximately $1.4 billion in assets and $2.6 

billion in liabilities, producing a deficit of approximately $1.2 billion (also referred 

to as the Funding Gap).  The Second Amended Plan’s ultimate goal is to eliminate 

the Funding Gap by increasing premium revenue and modifying the existing terms 

of most of the approximately 39,000 policies in force.  The Plan is structured to 

maximize policyholder choice in several ways.  Depending on his circumstances and 

preferences, a policyholder may choose to continue his policy with all benefits and 

terms unchanged by paying the actuarially justified annual premium for that policy.  

Alternatively, the policyholder may choose to reduce some policy coverages as more 

suitable to the policyholder’s current circumstances in order to avoid or temper a 

premium increase.  A policyholder who is 95, for example, may decide to reduce the 
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maximum coverage period from 10 to 5 years in lieu of paying the premium required 

for a policy with a 10-year period of coverage.   

The Second Amended Plan also seeks to correct SHIP’s discriminatory 

premium rate structure.  At present, SHIP policyholders pay substantially different 

premiums for the same coverages.  The difference in premiums is attributed to the 

decisions of different state regulators on SHIP’s proposed rate increases.  The state 

where the policy is issued retains authority for all rate increases, even after the 

policyholder moves to another state.  Policyholders whose state of issue has 

approved the requested rate increase pay more for the same coverages than 

policyholders whose state of issue has disapproved the requested rate increase.  As 

a result, the former group of policyholders pays more than its fair share of the costs 

of providing the coverages and the latter group pays less than its fair share.  The 

Second Amended Plan seeks to eliminate these inequities. 

The Court conducted a hearing on the Second Amended Plan from May 

17, 2021, through May 21, 2021.  The parties submitted post-hearing briefs on June 

21, 2021, and June 28, 2021.  On July 21, 2021, the Rehabilitator and Intervening 

Agents and Brokers filed an application for the Court’s approval of a settlement 

agreement, which will amend Part VI.N of the Plan.  The Rehabilitator’s application 

for approval of the Second Amended Plan is ready for disposition, with the exception 

of Part VI.N, on which a decision will be deferred for 30 days to allow a hearing on 

the Rehabilitator’s settlement agreement with the Intervening Agents and Brokers.   

II. Findings of Fact 

A. Business and History of SHIP 

SHIP is a Pennsylvania life and health insurance company.  Its origins 

date to 1887, when its corporate predecessor, the Home Beneficial Society, 
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commenced business.  By the 1980s, the company was known as American 

Travelers Insurance Company and was primarily writing long-term care insurance.  

In 1996, the company was acquired by, and merged into, CIHC, Inc., a 

wholly-owned subsidiary of Conseco, Inc., and renamed Conseco Senior Health 

Insurance Company.  In 2002, Conseco, Inc. filed a petition for reorganization under 

Chapter 11 of the United States Bankruptcy Code.1  In 2003, Conseco, Inc. emerged 

from bankruptcy as CNO Financial Group.  In 2003, Conseco Senior Health 

Insurance Company ceased writing long-term care insurance and limited its 

operations to the administration and servicing of existing policies.  In October 2008, 

Conseco Senior Health Insurance Company changed its name to Senior Health 

Insurance Company of Pennsylvania (SHIP), and its ownership was transferred from 

CNO Financial Group to the newly-formed nonprofit Senior Health Care Oversight 

Trust, which has managed the run-off of SHIP’s long-term care insurance business 

since 2008. 

SHIP was licensed in 46 states (excluding Connecticut, New York, 

Rhode Island, and Vermont), the District of Columbia, and the U.S. Virgin Islands.  

Through its predecessors, SHIP issued approximately 645,000 long-term care 

policies; as of December 31, 2020, 39,148 policies remained in force.  Exhibit (Ex.) 

RP-33 at 3.2  SHIP’s policies cover long-term care services provided in congregant 

settings, such as nursing homes and assisted living facilities, as well as home-based 

health care services and adult day care.  The states with the greatest number of SHIP 

 
1 11 U.S.C. §§101-1532. 
2 As of the date of the hearing on the Plan, SHIP had approximately 45,000 policies in force that 

are not long-term care policies.  These policies are not material to the Second Amended Plan or 

the proposed rehabilitation of SHIP; they do not consume SHIP resources, either because they are 

reinsured or because claims under those policies are paid through a trust which is adequately 

funded. 
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long-term care policies in force as of December 31, 2020, are Texas with 4,960 

policies; Florida with 4,040 policies; Pennsylvania with 3,862 policies; California 

with 3,183 policies; and Illinois with 1,753 policies.  Ex. RP-22 at 2.  By contrast, 

the three states represented by the intervening state regulators in this matter have 

comparatively fewer policies in force; as of year-end 2020, there were 316 policies 

in force in Maine, 296 in Massachusetts, and 1,287 in Washington.  Id. 

The average age of a SHIP long-term care policyholder is 86, and the 

average age of a policyholder on claim is 89.  Only 53% of SHIP long-term care 

policyholders pay premium.  This is because the remaining 47% of policyholders 

either are on premium waiver3 or have previously taken a non-forfeiture option, 

which allows the policyholder to discontinue paying premiums in exchange for a 

period of coverage equal to the premiums previously paid to the company less any 

benefits previously received.  Approximately 13% of SHIP’s long-term care 

policyholders are on claim, and the Rehabilitator expects that number to rise to 32% 

of all policyholders by 2050.  Ex. RP-56 at 21.  The Rehabilitator also expects the 

volume of SHIP’s claims to continue outpacing its premium collections.  

Specifically, in the absence of the Rehabilitator’s plan, SHIP will pay another $3 

billion in claims but collect only $230 million in premiums.  Id. at 20. 

B. SHIP’s Financial Condition 

SHIP has approximately $1.4 billion in assets and $2.6 billion in 

liabilities, i.e., a Funding Gap of $1.2 billion.  Ex. RP-31 at 1-2.  The major causes 

 
3 Approximately 99% of SHIP’s long-term care policies provide that a policyholder who receives 

benefits under his policy for a specified period of time (such as 90 days) is no longer required to 

pay premiums for coverage after that time period as long as the policyholder remains eligible for 

benefits or receives a specified level of care.  “Once the policyholder’s eligibility for benefits ends, 

the policyholder is required to resume paying premiums.”  Ex. RP-55 at 86 (Second Amended 

Plan).  
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of SHIP’s insolvency were the use of erroneous actuarial assumptions to develop 

initial premium rates, poor investment returns, high operating costs, and the inability 

to obtain the approval of actuarially justified rate increases from state insurance 

regulators.  Two significant adverse events exacerbated SHIP’s financial situation.  

In 2018, following the appointment of a Special Deputy Rehabilitator and a revision 

of SHIP’s key actuarial assumptions, SHIP recorded a $374 million premium 

deficiency reserve; a $44 million increase in claim reserves; and a $176 million 

investment loss from the so-called Beechwood investment program.  These 

accounting entries increased SHIP’s 2018 deficit by $500 million.  See Ex. RP-56 at 

23.  In 2019, revised actuarial assumptions required an increase in reserves, thereby 

adding another $400 million to SHIP’s deficit.  Id.  SHIP’s annual premium revenue 

as of December 31, 2020, is $58 million.  Id. at 14. 

C. Rehabilitation Plan 

Given SHIP’s negative capital and surplus, the Insurance Department 

applied to this Court for an order placing SHIP in rehabilitation, with the consent of 

the Senior Health Care Oversight Trust and SHIP’s directors.  On January 29, 2020, 

the Court granted the application and appointed the Pennsylvania Insurance 

Commissioner to serve as Rehabilitator of SHIP; to take steps to address SHIP’s 

financial challenges; and to protect its policyholders and other creditors.  

The Rehabilitator engaged a Special Deputy Rehabilitator, Patrick 

Cantilo, and actuarial consultants, including Oliver Wyman, to study SHIP’s 

financial condition and to manage the company while they developed corrective 

measures.  On April 22, 2020, the Rehabilitator filed a plan for the rehabilitation of 

SHIP.  The Court issued a case management order which, inter alia, solicited formal 
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and informal comments from any interested person.  Several intervened to offer 

comments on the rehabilitation plan and participate in any proceedings, including:4 

1) The Maine Superintendent of Insurance, the Massachusetts 

Commissioner of Insurance, and the Washington Insurance 

Commissioner (Intervening Regulators); 

2) The National Organization of Life and Health Guaranty 

Associations (NOLHGA); 

3) ACSIA Long Term Care, Inc.; Global Commission Funding LLC; 

LifeCare Health Insurance Plans, Inc.; Senior Commission Funding 

LLC; Senior Health Care Insurance Services, Ltd., LLP; and United 

Insurance Group Agency, Inc. (Intervening Agents and Brokers); 

4) Anthem, Inc.; Health Care Service Corporation; Horizon Health 

Care Services, Inc. d/b/a Horizon Blue Cross Blue Shield of New 

Jersey; and UnitedHealthcare Insurance Company (Intervening 

Health Insurers); and 

5) James Lapinski, a policyholder and agent, and Georgianna Parisi, a 

policyholder. 

After reviewing the formal and informal comments, the Rehabilitator 

filed an amended rehabilitation plan on October 21, 2020.  Following a second 

comment period and a pre-hearing conference, the Rehabilitator filed the Second 

Amended Plan on May 3, 2021. 

The Second Amended Plan is designed to be implemented in three 

phases.  Phase One, beginning immediately upon Court approval, is the principal 

phase and seeks to reduce substantially or eliminate the Funding Gap.  This phase 

identifies the SHIP policies that require modification because their current premium 

 
4 The original intervening persons also included Transamerica Life Insurance Company and 

Primerica Life Insurance Company, both of which issued policies reinsured and administered by 

SHIP.  These parties are no longer actively participating in the proceeding. 
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falls below the “If Knew Premium” for the benefits provided by the policies.  Ex. 

RP-55 at 10.  The If Knew Premium rate is the rate that, if charged from inception, 

would have produced an underwriting loss ratio of 60% for each policy form.  Id. at 

27.  If Knew Premium rates are intended to price policies adequately on a lifetime 

basis, but not to recoup losses due to inadequate pricing in the past.  Further, the 

policyholder’s age and current medical condition are not taken into account when 

setting the If Knew Premium rate.  The If Knew Premium is an accepted 

methodology for setting premiums for long-term care insurance policies.  

Policyholders whose current premium (including the premium they 

would be paying but for a premium waiver) falls below the If Knew Premium for 

the policy’s benefits will be required to elect one of four options: 

Option 1: continue paying the current premium or maintain 

the premium waiver if one is in effect, but if the current or waived 

premium is less than the If Knew Premium, have the policy 

benefits reduced in accordance with Plan provisions so that the 

premium for the reduced benefits (including waived premium) is 

equal (on an If Knew Premium basis) to the current premium. 

The benefit reductions will be selected automatically by the Plan. 

Option 2: select certain policy endorsements that provide 

essential benefits (sometimes greater than the benefits provided 

by Option 1) for an actuarially justified premium.  The maximum 

benefit period is capped at four years, the maximum daily benefit 

is capped at $300 and inflation protection is capped at 1.5%. 

Option 2A: an enhanced alternative with a five-year benefit 

period and 2% inflation rider.  Options 2 and 2A will not be 

subject to further rate increases or benefit reductions in Phase 

Two of the Plan. Options 2 and 2A are designed to provide 

reasonable coverage at reasonable premium rates. 

Option 3: Non-forfeiture Option (NFO) through which the 

policyholder will receive a Reduced Paid-up (RPU) policy 

providing limited benefits but for which no future premiums will 
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be charged. Under the Plan, this option will include more 

generous benefits than the typical industry non-forfeiture option 

or reduced paid-up policy, most notably in that it will offer as 

much as a 30-month benefit period unless the current policy has 

a shorter benefit period. Moreover, policyholders who select this 

option will never have to pay additional premiums and this policy 

will never lapse. 

Option 4: retain the current policy benefits and pay the 

corresponding If Knew Premium (unless equal to or lower than 

the policyholder’s current premium). For many policyholders 

this may require a substantial increase in premium. 

See Ex. RP-55 at 11-12.  Policyholders who presently pay a premium at or above the 

If Knew Premium may elect Option 2 or Option 3 if preferable, given their present 

circumstances.  Otherwise, these policyholders will not have their policies modified 

in any respect. 

Before making an election, each policyholder will receive information 

detailing the premiums and benefits associated with each option.  Special elections 

will apply to policyholders who are not currently paying premium due to a premium 

waiver provision in their or their spouses’ policies.  Most of these policyholders have 

a current premium (what they would be paying but for the waiver) that is lower than 

the If Knew Premium.  These policyholders will be required to pay a differential 

premium, which represents the difference between (1) the premium they would be 

paying but for the premium waiver in effect (the current premium), and (2) the If 

Knew Premium appropriate for their policy coverages.  Ex. RP-55 at 12.  Should the 

premium waiver terminate, these policyholders will then be required to pay the full 

applicable If Knew Premium.  Similar options will be offered to policyholders on 

claim. 
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For every policyholder there will be a default option that applies 

automatically if no election is made.  For the policyholder whose current premium 

falls at or above the If Knew Premium, the default option leaves the policy 

unchanged.  For the policyholder whose current premium falls below the If Knew 

Premium, the default option will be identified in the election materials.  For 

policyholders on premium waiver, the default option will be Option 1 (the benefit 

downgrade).  Where the nonforfeiture option would provide these policyholders 

better benefits than the downgrade, Option 3 will be the default option.  For 

policyholders paying premium, Option 2 (basic policy endorsements) will be the 

default option. 

In Phase Two of the Second Amended Plan, the results of Phase One 

will be evaluated to determine whether additional policy modifications may be 

necessary for certain policies that are still underpriced.  It is expected that 

modifications in Phase Two will largely be based on achieving a self-sustaining 

premium for every policy.  The goal of Phase Two will be to eliminate any Funding 

Gap not eliminated in Phase One.  In Phase Three, the Rehabilitator will complete 

the run-off of SHIP’s long-term care insurance business remaining in force. 

The Second Amended Plan corrects the condition that caused SHIP’s 

insolvency: the underpricing of policies.  The Plan will address the Funding Gap by 

increasing premiums or modifying policy coverages.  The Rehabilitator has 

concluded that a modification of coverages will do more to reduce the Funding Gap 

than premium increases.  Further, many policyholders are paying for more coverage 

than they are likely to use.   

The Rehabilitator designed the Plan around the core principle of 

policyholder choice.  All policyholders will have at least one option for preserving 
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their current coverage (by paying an increased premium) and at least one option for 

preserving their current premium (by reducing policy benefits).  The Plan’s premium 

rate structure takes rate increase history and product differences into account, and it 

will develop premium rate increases based solely on the characteristics of each 

policy and not on the policyholder’s state of residence or the state where the policy 

was issued. 

The payment of commissions owed to agents under agreements made 

prior to the inception of rehabilitation proceedings will be suspended under the 

Second Amended Plan until policyholders’ claims have been paid in full and 

adequate provision made for reasonably anticipated future claims.  Accrual of 

commissions will also be suspended as of the effective date of the Plan, i.e., the date 

the policyholder elections become effective.  Claims for commissions owed to 

agents and brokers will be subordinated to policyholder claims.  The Plan’s 

treatment of agent and broker commissions reflects the Rehabilitator’s belief that 

most policyholders do not maintain a close relationship with their agent after 

purchasing their policy.  They typically contact SHIP or another trusted professional 

when they have questions about their policy.  

D.  Hearing on Second Amended Plan 

At the hearing on the Second Amended Plan, the Rehabilitator offered 

testimony from the following witnesses:  Special Deputy Rehabilitator Patrick 

Cantilo, who was admitted as an expert in insurer insolvency matters, specifically as 

to long-term care insurers; Marc Lambright, an actuarial consultant to the 

Rehabilitator, who testified as a fact witness; and Vincent Bodnar, an actuarial 

consultant to the Rehabilitator, who was admitted as an actuarial expert and as an 

expert on long-term care insurance, including product development and sales 
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practices, the rate setting and approval process for insurers, and the liquidation of 

financially troubled insurers.  

i. Rehabilitator’s Evidence 

a. Patrick Cantilo 

Special Deputy Rehabilitator Patrick Cantilo provided the history of the 

business of SHIP, summarized above, and his involvement in the rehabilitation since 

2018.   

He first discussed the effects of the COVID-19 pandemic on SHIP’s 

business and financial condition.  Cantilo testified that since the beginning of the 

pandemic in 2020, SHIP has experienced a moderate increase in mortality, i.e., more 

of its insureds died than would normally be expected, which generated a moderate 

increase in policy lapses.  There was a small increase in morbidity, i.e., the expected 

incidence of disease.  The pandemic adversely affected SHIP’s expected yield on 

invested assets.  Cantilo opined that the aggregate effects of the pandemic had a 

relatively moderate impact on SHIP’s financial condition and are not material to the 

Second Amended Plan.  

Cantilo focused his testimony on the approximately 39,000 long-term 

care policies of SHIP.  Approximately 53% of SHIP’s current policyholders are 

paying premium, generating $58 million in revenue as of year-end 2020.  The 

remaining 47% of policyholders are on claim, have previously selected a non-

forfeiture option or are on premium waiver.  See Ex. RP-56 at 14.  Many 

policyholders have been paying less premium than is necessary to fund their 

coverages, and this premium deficiency has existed for years.  SHIP policies that 

create the greatest liability have a 5% compounded inflation rider; unlimited lifetime 

benefits; and are non-tax qualified, meaning that they have lower benefit triggers 
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and shorter elimination periods.  The effect of the inflation rider has been to increase 

the maximum daily benefit up to $650, without regard to actual inflation levels or 

the actual cost of the policyholder’s care.  Cantilo testified that the inflation rider is 

a “big contributor” to SHIP’s overall deficit.  Notes of Testimony (N.T.), 5/17/2021, 

at 34.  

Cantilo testified that the majority of policyholders pay an annual 

premium of less than $2,500 per year.  N.T., 5/17/2021, at 37-38.  See Ex. RP-56 at 

14.  The group is 71% female, and the majority are in their 80s and 90s.  

Approximately 70% of the policies in force provide comprehensive coverage for 

both home health care and facility care in either an assisted living facility or nursing 

home.  Inflation protection is a feature of 47% of these policies.  The majority of 

policies, 54%, provide between one and four years of benefits;  27% provide lifetime 

benefits.  Ex. RP-56 at 17. 

Cantilo opined that SHIP’s claims, when compared to premiums, do not 

present “a good picture.”  N.T., 5/17/2021, at 41.  The number of policies in force 

has declined since SHIP began operating in 2009, and at present, the claim costs  

outpace the premium revenue.  Of the total premium revenue that SHIP is expected 

to collect prior to the expiration of the policies in force, approximately $7.4 billion, 

it has already collected $7.1 billion.  Stated otherwise, SHIP expects to collect only 

about $300 million in additional premium.  On the other hand, SHIP’s expected 

claims during that same period total approximately $11 billion; it has paid only $7.7 

billion so far.  In short, SHIP can expect to pay another $3 billion in claims but to 

collect only $300 million in premium, unless its business is restructured in a 

rehabilitation.   
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Cantilo testified that SHIP is not atypical in the industry. Long-term 

care insurers collect more premium than needed in the early years of writing policies.  

They invest the excess, put it aside, and then tap into those invested assets to pay 

claims.  When a company stops writing new business, as SHIP did 18 years ago, the 

premium curve begins to flatten and the claim curve begins to rise.  Cantilo testified 

that the assets set aside for the purpose of paying claims did not earn the expected 

income that was needed to meet liabilities. 

Cantilo discussed the reasons for SHIP’s insolvency, beginning with 

the erroneous actuarial assumptions made when the policies were first issued.  SHIP 

underestimated the number of people who would become ill and qualify for benefits.  

At the same time, SHIP overestimated how quickly people would recover and stop 

needing care, referred to in the industry as morbidity improvement.  SHIP overstated 

mortality by assuming more people would die before submitting claims than actually 

did.  Relatedly, SHIP overestimated the number of policies that would lapse by 

reason of death or non-payment of premium.  Cantilo estimated that through 2040, 

when most of the block of business will have terminated, the aggregate effect of the 

erroneous actuarial assumptions approximately equals the total deficit of $1.2 

billion.  See Ex. RP-56 at 29.   

Another factor in SHIP’s insolvency is its investment history.  SHIP 

experienced lower market yields than it anticipated while it was selling and pricing 

its long-term care policies.  To counter the effects of economic conditions, in 2009, 

SHIP invested in two programs, the Beechwood program and Roebling Re.  Instead, 

these programs produced investment losses between $150 million and $300 million 

(as reported in 2018). 
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Cantilo testified that a significant cause of SHIP’s insolvency is its 

discriminatory premium rate structure.  As SHIP management realized its premium 

rates were inadequate, it began seeking premium rate increases from state regulators 

across the country from 2009 to 2021.  SHIP received wildly different rate approvals.  

See Ex. RP-56 at 45.  Cantilo testified that from 2009 to 2019, SHIP lost $312 million 

in cumulative premium due to rejected rate increase filings, or $371 million using 

an assumed 3.5% interest rate of return on investments.  N.T., 5/17/2021, at 63-64; 

Ex. RP-56 at 50-51.  The different responses of state regulators to SHIP’s requested 

rate increases have created a discriminatory rate structure, which has been the focus 

of criticism in the regulatory community.  Policyholders whose state of issue has 

approved rate increases are effectively subsidizing policyholders whose state of 

issue has not approved rate increases.  Similarly situated policyholders are paying 

vastly different premiums for the same coverage.  Cantilo opined that this has created 

an unfortunate side effect: states inclined to approve actuarially justified rate 

increase requests become hesitant to do so because of the failure of other states to 

act in kind. 

The Rehabilitator’s team had to decide whether to pursue a 

rehabilitation or liquidation of SHIP.  Cantilo testified that the team chose 

rehabilitation because SHIP is financially able to provide a reasonable package of 

coverages to the remaining 39,000 policyholders.  The Rehabilitator also considered 

that, in a liquidation, guaranty association coverage will be triggered, resulting in 

taxpayers contributing hundreds of millions of dollars to pay claims of policyholders 

who have not paid an appropriate premium.  Rather than shifting the burden of the 

inadequate premium to taxpayers, the team concluded that the better course was to 

right-size the existing policies to an actuarially justified premium.  Acknowledging 
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that no rehabilitation plan will magically restore SHIP to solvency, Cantilo testified 

the Second Amended Plan will, at a minimum, substantially reduce the Funding Gap 

and correct SHIP’s inequitable premium rate structure.  He explained that the Plan 

must be implemented quickly because of the advanced age of the policyholders. 

In preparing the Second Amended Plan, the Rehabilitator relied on the 

combined expertise of Cantilo; Vincent Bodnar and other actuarial analysts at Oliver 

Wyman; Robert Robinson, who was appointed Chief Rehabilitation Officer of SHIP 

and who served as Chief Rehabilitation Officer and Chief Liquidation Officer for 

Penn Treaty;5 Pennsylvania Insurance Department legal counsel and staff; and SHIP 

technical staff.  The Rehabilitator also sought and considered the input of state 

insurance regulators, staff of the National Association of Insurance Commissioners, 

policyholders and other formal and informal commenters.  The Rehabilitator’s team 

prepared extensive analyses of SHIP’s finances, its policyholders, the long-term care 

insurance market, and other matters relevant to SHIP’s condition and prospects for 

rehabilitation.  Key data and information have been made available to interested 

persons through a data site, which included actuarial files relating to assumptions 

and analyses, a seriatim actuarial file for every policy at issue, and tailored reports 

related to the Second Amended Plan. 

Cantilo explained how the Second Amended Plan will operate.  He 

described it as “completely scaleable,” meaning that the elements of the Plan can 

 
5 Penn Treaty Network America Insurance Company, a Pennsylvania insurer, and its subsidiary, 

American Network Insurance Company (collectively, Penn Treaty), provided long-term care 

insurance to over 126,000 policyholders in all 50 states and the District of Columbia.  Penn Treaty 

became insolvent for many of the same reasons that SHIP is insolvent, i.e., benefit-rich policies 

were underpriced at inception and the company’s active live reserves became understated.  Penn 

Treaty was placed into rehabilitation by the Pennsylvania Insurance Commissioner on January 6, 

2009.  Rehabilitation ultimately proved unsuccessful, and on March 1, 2017, this Court ordered 

the liquidation of Penn Treaty.   
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respond to changes in the amount of the Funding Gap as SHIP moves through Phase 

One and into Phase Two and Phase Three.  N.T., 5/17/2021, at 97.  In Phase One, 

the policyholder’s options are based on the If Knew Premium, and in Phase Two the 

options will be developed to establish a self-sustaining premium structure.6  Cantilo 

testified that it was important to give each policyholder at least two options: (i) retain 

his current coverages by paying the actuarially justified premium (Option 4) or (ii) 

retain his current premium by adjusting coverages to match that premium (Option 

1).  Between those two options there is a non-forfeiture option (Option 3) that is 

more generous than a non-forfeiture option in liquidation and basic policy options 

(Options 2 and 2A), which provide a reasonable package of long-term care coverage 

at an affordable price. 

Cantilo testified that the If Knew Premium was selected to establish the 

premium in Phase One because it is generally accepted by regulators across the 

country; it was the methodology used by guaranty associations to increase premium 

rates for policyholders in the Penn Treaty liquidation; it is an easy rate methodology 

to explain to policyholders; and it achieves the goal of putting policyholders on a 

level playing field when it is calculated on a seriatim basis. 

Cantilo explained in detail each Phase One option in the Second 

Amended Plan.  Option 1 is the downgrade option.  It allows the policyholder to 

keep his current premium but reduces benefits until the premium is adequate, on an 

If Knew basis.  The policyholder will not choose which benefits to downgrade, 

which was discovered to be too complicated in the Penn Treaty liquidation.  The 

methodology for reducing benefits under Option 1 will proceed in the following 

 
6 The scope of Phase Two can only be determined after the completion of Phase One and an 

assessment of the remaining Funding Gap.  Cantilo anticipates that the Rehabilitator will return to 

the Court at that point in the rehabilitation process. 
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sequence:  elimination of benefit restoration provisions; elimination of benefit 

extension provisions; adoption of tax-qualified benefit triggers; discontinuation of 

return of premium provisions; removal of inflation protection and locking of 

maximum daily benefit at current levels; conversion from indemnity to 

reimbursement of actual expenses up to the maximum daily benefit amount; 

reduction in the maximum daily benefit; extension of any elimination period to 90 

days and applying it to each period of care; reduction in the policy’s maximum 

benefit period; elimination of all premium waiver provisions; and conversion of the 

policy to a pool of money with a reduction of the maximum benefit period to the 

amount required to match the current premium.  Ex. RP-55 at 45-46; Ex. RP-56 at 

69.  If the first revision is sufficient to match the policy’s coverages to the existing 

premium, no further coverage modifications will be made. 

Under Option 2, the policyholder selects basic policy coverages and a 

corresponding If Knew Premium.  After extensive policyholder outreach, the 

Rehabilitator selected the key components of long-term care that most policyholders 

desire if they cannot afford the most expensive package of coverages.  These include 

a maximum benefit period equal to the lesser of the current benefit period or four 

years; a maximum daily benefit equal to the lesser of 80% of the current daily benefit 

or $300 for nursing facility care;7 and an annual inflation adjustment capped at 1.5%.  

Option 2A, which is an enhanced version of Option 2, provides a maximum benefit 

period of five years and an annual inflation adjustment of 2% for a higher premium.  

Policyholders who elect Option 2 or 2A will not be expected to participate in Phase 

Two of the Second Amended Plan. 

 
7 The maximum daily benefit for facility care other than nursing home care is $225.  The maximum 

daily benefit for home health care is $150. 
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Option 3 is the non-forfeiture option, which offers the policyholder a 

maximum benefit period of 2.5 years and a maximum daily benefit equal to the lesser 

of 80% of the current daily benefit or $300 for nursing facility care.8  Cantilo 

contrasted Option 3 with the standard non-forfeiture option in the industry, which 

offers the policyholder the equivalent of accumulated premium less claims.  

Typically, this results in only several months of coverage, particularly where the 

policy is rich in benefits.  By contrast, Option 3 provides a reasonable alternative to 

a “luxurious” policy.  Policyholders who elect Option 3 will not be required to 

participate in Phase Two of the Plan.   

Option 4 allows the policyholder to keep his current coverages by 

paying the If Knew Premium.  Cantilo testified that this option is the least favored 

by the Rehabilitator because if the majority of policyholders choose this option the 

Funding Gap will only be reduced by half.  N.T., 5/17/2021, at 191.  This is because 

the If Knew Premium does not cover the prior years of premium inadequacy. 

Cantilo explained that the options will vary depending on whether the 

policyholder is on claim or paying premium.  A policyholder on premium waiver 

may choose to pay a differential premium, i.e., the difference between the waived 

premium and the If Knew premium.  The policyholder may choose not to pay the 

differential premium, but the benefits of his policy will be reduced in a 

commensurate amount.  Cantilo testified that the rationale behind the differential 

premium is to apportion the burden of rehabilitation among all policyholders, not 

just the subset still paying premium.  It would be unfair for the 13% of policyholders 

on premium waiver to be immunized from a premium adjustment at the expense of 

the other 87%. 

 
8 The maximum daily benefit for facility care other than nursing home care is $225.  The maximum 

daily benefit for home health care is $150. 
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Cantilo described the option election process, which will begin with the 

Rehabilitator sending every policyholder a packet of information containing three 

sections.  The first section describes the policyholder’s current policy, including the 

monthly premium, available benefits, maximum policy value and the applicable 

statutory guaranty association limit were SHIP to be liquidated.  The second section 

provides information on each option and how it changes the key provisions of the 

policy, e.g., duration of benefit period and maximum daily benefit amount.  The 

amount of the maximum policy value not covered by the applicable guaranty 

association is also provided.  The third section contains two key pieces of 

information:  the policyholder’s estimated annual premium should a liquidation be 

ordered and the policyholder’s estimated self-sustaining premium in Phase Two of 

the rehabilitation.  Cantilo explained that these two numbers will enable 

policyholders to better choose among the options, especially since Options 1 and 4 

will subject them to Phase Two. 

To create user-friendly policyholder election materials, the 

Rehabilitator has engaged consultants who specialize in preparing Medicare 

supplement materials.  The election forms will use graphics and be intuitively easy 

to follow.  The Rehabilitator also plans to post a video tutorial online to guide the 

policyholder through the election forms.  Cantilo testified that the Rehabilitator’s 

goal is 100% policyholder participation.  If a policyholder whose current premium 

is below the If Knew Premium does not make an election by the deadline, there are 

default options.  For policyholders on premium waiver, the default option is Option 

1, the downgrade option, unless Option 3 will provide better coverage, in which case 

it will be the default.  For policyholders paying premium, the default option is Option 

2, the basic policy endorsements. 
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The Rehabilitator conducted considerable outreach about the 

rehabilitation of SHIP beginning in the early stages of the rehabilitation.  The 

Rehabilitator participated in regular meetings of the National Association of 

Insurance Commissioners and organized numerous meetings and conference calls 

with state regulators.  The goal was to design a rehabilitation plan to address all 

concerns, particularly those expressed about state-of-issue responsibility for 

premium rate review.  The Rehabilitator set up a secure data site for interested 

persons that contains all of the exhibits to this proceeding, including the seriatim 

actuarial files for every policy.  Individual reports were generated for each state 

explaining how resident policyholders of that state would fare under the plan.   

To date, the Rehabilitator has received comments from approximately 

100 policyholders.  Cantilo testified that this was far fewer than the number of 

comments in Penn Treaty.  As expected, most policyholder concerns related to 

reduction of benefits and rate increases.  Cantilo was surprised how many 

policyholders were supportive of a rehabilitation and the plans submitted by the 

Rehabilitator. 

The principal concerns raised by state insurance regulators related to 

the following areas: (1) treatment of reinsurance assumed; (2) setting of premium 

rates by the Rehabilitator and this Court rather than by state-of-issue regulators; (3) 

desirability of liquidation instead of rehabilitation; and (4) feasibility of the Second 

Amended Plan.  Cantilo discussed each of these areas in turn. 

On the first concern, Cantilo explained that SHIP’s assumed 

reinsurance involved approximately 2,000 long-term care policies originally issued 

by American Health and Life, Primerica and TransAmerica, or the predecessors of 

those companies.  SHIP’s predecessors entered into agreements to reinsure 100% of 
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these policies and administer claims.  In the case of TransAmerica, on December 29, 

2020, this Court approved an agreement by which TransAmerica recaptured its 

policies from SHIP.  Cantilo opined that the recapture was consistent with industry 

norms. 

With regard to premium rates, Cantilo acknowledged the objections of 

the Intervening Regulators.  They contend that the state where the policyholder 

resided when the policy was issued is solely responsible for the regulation of the 

policy’s premium rate.  Cantilo opined that this makes sense for solvent insurers, but 

when an insurer enters rehabilitation, the domiciliary state has sole responsibility for 

the insolvent insurer and the restructuring of its business.  This responsibility 

includes the adjustment of premiums and policy coverages where necessary to 

correct the insurer’s financial condition.   

Cantilo testified that the Intervening Regulators’ legal assertion that 

they have the right to review and approve premium rates for policies issued by SHIP 

in their states creates “some ironic consequences.”  N.T., 5/17/2021, at 157.  For 

example, 34 policies issued in Maine, 84 policies issued in Massachusetts and 89 

policies issued in Washington are held by policyholders who now reside in other 

states.  Thus, the Intervening Regulators assert the right to set the rates for 207 

policyholders who live outside of their states.  Ex. RP-56 at 97.  Further, 21 

policyholders who reside in Maine, 83 policyholders who reside in Massachusetts 

and 87 policyholders who reside in Washington had their policies issued in other 

states.  Under the Intervening Regulators’ legal assertion, other state regulators 

would set the rates for 191 policyholders residing in the states represented by 

Intervening Regulators.  Id. at 98.  In short, their inflexible view of rate regulation 

results in approximately 400 policyholders residing in Maine, Massachusetts and 
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Washington having their rates set by states in which they do not reside.  The better 

approach, in Cantilo’s view, is for the domiciliary regulator of an insurer in 

rehabilitation to manage rate and contract modifications as part of a comprehensive 

rehabilitation plan. 

Nevertheless, the Second Amended Plan contains an Issue State Rate 

Approval Option.  As Cantilo explained, every state will be given the option of 

opting out of the rate approval section of the Second Amended Plan.  If a state opts 

out, the Rehabilitator will file an application to increase premium rates for policies 

issued in that state to the If Knew Premium level.  No rate increase will be sought 

for policies on premium waiver or which are already at or above the If Knew 

Premium.  The Rehabilitator will file the application on a seriatim basis to eliminate 

subsidies and restore a level playing field.  The regulator for the opt-out state will 

then render a decision on the application; if it is only partially approved, the 

Rehabilitator will downgrade the benefits for the affected policies.9  Cantilo testified 

that this is essential to eliminate the subsidies that exist between policyholders across 

states by virtue of uneven rate increase approvals over the years.  Each opt-out state 

policyholder will still have four options, which are not exactly the same as those 

offered in the Second Amended Plan.  They are: (1) pay the approved premium and 

have benefits reduced to match; (2) accept a downgrade of benefits to match the 

current premium; (3) accept an issue-state non-forfeiture option; or (4) keep the 

current benefits and pay the If Knew Premium.  Cantilo pointed out that the non-

forfeiture option available to opt-out policyholders will not be as generous as the 

enhanced non-forfeiture option in Option 3 of the Second Amended Plan.  There will 

also be no “basic policy benefits” option, i.e., Option 2 in the Plan. 

 
9 If the state takes no action on the rate application within 60 days, it will be deemed denied. 
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Cantilo next addressed the Intervening Regulators’ argument that 

immediate liquidation of SHIP is preferable to rehabilitation.  In this regard, the 

Intervening Regulators focus on the present value of future benefits less the present 

value of future premiums, also referred to as the “Carpenter value,” to support their 

view that policyholders would fare better in a liquidation.  N.T., 5/17/2021, at 175.10  

Cantilo criticized this measure because it does not give an accurate picture of a 

policyholder’s situation.  He offered the example of an actual 92-year-old SHIP 

policyholder currently paying $2,761 for a policy with unlimited benefits.  Ex. RP-

56 at 102.  Using the Intervening Regulators’ preferred methodology, the “Carpenter 

value” of that policy is $33,890, which is higher than the “Carpenter value” produced 

under any of the four Plan options.  However, to receive this value of $33,890, the 

policyholder would have to pay $11,520 in annual premium.  By contrast, this 

policyholder could choose Option 3, a paid-up policy with a slightly lower 

“Carpenter value” of $33,550.  With a paid-up policy, however, this policyholder 

would receive 2.5 years of coverage and never pay another premium.  Cantilo offered 

other examples where Option 3 would be the best option for a policyholder, given 

the amount of premium the policyholder would be required to pay to the guaranty 

association in a liquidation.  See, e.g., Ex. RP-56 at 103.  Cantilo opined that these 

are not exceptions; “[t]here are many cases where the raw projection of future 

benefits less future premium doesn’t really tell you what the real value of the policy 

is.”  N.T., 5/17/2021, at 177. 

Cantilo discussed several different ways to compare the value of the 

Plan options to what would be available in a liquidation.  Using the Intervening 

 
10 “Carpenter value” refers to the United States Supreme Court’s decision in Neblett v. Carpenter, 

305 U.S. 297 (1938), which is often cited for the proposition that, in order for a rehabilitation plan 

to be constitutional, policyholders must fare as well in rehabilitation as they would in a liquidation. 
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Regulators’ standard of present value of future benefits less present value of future 

premiums, 85% of policyholders will have at least one option as favorable as  

liquidation and 15% will not.  Ex. RP-56 at 105.  Using the present value of future 

benefits divided by annual premiums, those numbers are 79% and 21%.  Id. at 106.  

Using the maximum policy value divided by annual premium, those numbers are 

89% and 11%.  Id. at 107.  Using the maximum policy value less present value of 

future premiums, those numbers are 96% and 4%.  Id. at 108.  Finally, using the 

Rehabilitator’s preferred standard of maximum policy value, also referred to as the 

“benefit account value” or “lifetime maximum benefit” in some policies, id. at 104, 

100% of policyholders will have at least one option in the Plan that offers the same 

or a better value than in a liquidation.  Id. at 109.   

Cantilo acknowledged that these are actuarial techniques that rely on 

the exercise of professional judgment.  He opined that the maximum policy value is 

what policyholders use when they purchase an insurance policy, i.e., the maximum 

daily benefit and the maximum benefit period. 

Cantilo offered additional reasons to explain why rehabilitation is 

preferable to liquidation.  First and foremost is the value of policyholder choice.  

Second, the Second Amended Plan contains features that would not be available to 

policyholders in liquidation, such as an option to retain their current policy level of 

coverage, which may exceed the applicable guaranty association cap, by paying the 

If Knew Premium.  Third, there is the enhanced non-forfeiture option that provides 

reasonable coverage for no additional premium.  In a liquidation, the non-forfeiture 

option would be locked into the policy’s present coverages and terms, which may 

result in a very short period of coverage.  Fourth, the Plan reduces or eliminates the 

subsidies in the current rate structure, which cannot be done in a liquidation.   
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Finally, Cantilo testified about the likelihood of success of the Second 

Amended Plan.  He opined that the Plan is designed to eliminate the Funding Gap 

over three phases.  This is not likely to happen in Phase One, but Phase One will 

materially reduce the Funding Gap.   

Cantilo offered an exhibit illustrating the amount of the Funding Gap 

reduction under 11 hypothetical policyholder election scenarios.  In general, the 

more that policyholders elect to pay the If Knew Premium for their current benefits 

(Option 4), the worse the outcome for the Funding Gap.  For example, in Scenario 

1, where 7% elect Option 1, 8% elect Option 2 or 2A, 4% elect Option 3 and 81% 

elect Option 4, the Funding Gap is reduced by $525 million.  Ex. RP-56 at 113.  At 

the other extreme, in Scenario 11, where a very small number of policyholders elect 

Option 4 and the rest split evenly among Options 1, 2, 2A and 3, the Funding Gap is 

completely eliminated.  Id.  This underscores how the policyholders will be the 

masters of the fate of SHIP.  No matter how much of the Funding Gap is eliminated 

in Phase One, SHIP will be in better shape if it eventually has to be liquidated 

because the discriminatory subsidies in the premium rate structure will be 

eliminated, and the policies will be right-sized for the premium the policyholder is 

willing to pay. 

On examination by the Intervening Health Insurers, Cantilo testified 

that the SHIP policies contain provisions that allow SHIP to modify the premium 

rate.  Some policies provide that rate increases will require the approval of state 

regulators, while others specify that rate increases may be sought only where an 

increase is warranted given the claims experience of the cohort of policyholders 

covered by the same policy form.  Cantilo stated that these provisions are standard 

in long-term care insurance policies.  The Rehabilitator designed the If Knew 
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Premium methodology in the Second Amended Plan to be consistent with the 

standards for setting long-term care insurance premium rates, which are substantially 

the same in every state. 

b. Marc Lambright 

Marc Lambright, an accident and health insurance actuary with Oliver 

Wyman, testified for the Rehabilitator.  Lambright testified that the Pennsylvania 

Insurance Department engaged Oliver Wyman in early 2017 to conduct a targeted 

examination of SHIP’s reserves and the assumptions used by its actuarial firm, 

Milliman, to set the reserves.  Following its examination, Oliver Wyman submitted 

a report making several observations: Milliman’s cash flow testing assumptions 

were too optimistic; claim reserves for the preceding years were inadequate; and the 

Beechwood investment program was riskier than assumed in the 2016 cash flow test 

report.  Ex. RP-56 at 53.  Oliver Wyman made several recommendations for the 

ongoing financial monitoring of SHIP.  They included using more recent experience 

to develop morbidity, lapse and termination assumptions.  Id.  Milliman largely 

rejected Oliver Wyman’s recommendations. 

In 2018, after SHIP was placed under the supervision of the Insurance 

Department, Cantilo asked SHIP to devise a corrective action plan.11  Cantilo also 

asked Oliver Wyman to continue analyzing SHIP’s financial condition.  Lambright 

testified that much of 2018 was spent pressing SHIP to substantiate some of its 

actuarial assumptions.  Lambright testified that the Beechwood investment losses 

($176 million) and the premium deficiency reserve booked in 2018 ($347 million) 

had a significant impact on SHIP’s financial picture.  N.T., 5/18/2021, at 374.  In 

 
11 Section 510(a) of Article V authorizes the Insurance Commissioner to “make and serve upon 

the insurer and any other persons involved, such orders … as are reasonably necessary to correct, 

eliminate or remedy” the insurer’s condition that required the supervision.  40 P.S. §221.10(a).   
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2019, Lambright assisted Vincent Bodnar as he built the corrective action plan that 

would become the rehabilitation plan.  

c. Vincent Bodnar 

Vincent Bodnar, an actuary at Oliver Wyman with a specialty in long-

term care insurance, testified as an expert witness.  Bodnar performed actuarial work 

for the Rehabilitator and was involved in developing the Second Amended Plan, 

including the Phase One options to be offered to the policyholders.   

Bodnar described the seriatim model as the core of the Second 

Amended Plan.  A seriatim model, which produces actuarial projections for each 

policy individually, has become the industry standard in the past five years.  The 

input to the seriatim model consists of individual policyholder characteristics such 

as age, gender, issue age, benefit features of the policy, and the premium charged.  

Applied to the input file are actuarial assumptions, including morbidity and mortality 

rates, lapse rates, and exhaustion rates, which Oliver Wyman has developed using 

SHIP’s historical experience.  The seriatim model projects future premiums and 

future claims for each policy on a month-by-month basis.  N.T., 5/18/2021, at 397. 

Bodnar explained that the If Knew Premium methodology employed in 

Phase One determines the premium an insurer would charge had it known when the 

policy was issued what it knows today, i.e., that it would experience lower returns 

on investments, lower mortality rates, lower lapse rates, and higher claim incidence 

rates.  The If Knew Premium assumes a 60% lifetime loss ratio from inception of a 

policy, i.e., the use of 60% of expected premium to pay benefits to policyholders.  

The other 40% of expected premium is used to pay salaries, administrative overhead, 

premium taxes, federal taxes and profit for the insurer.  The goal of the lifetime loss 

ratio is to establish a premium level that is reasonable in relation to the benefits paid.  
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The 60% lifetime loss ratio is the benchmark required for a premium rate increase 

in most states.  The If Knew Premium methodology employed in Phase One will be 

actuarially justified and will not recoup past underpricing losses, although several 

states allow such recoupment.  In the Penn Treaty liquidation, guaranty associations 

sought premium rate increases from the states based on an If Knew Premium 

methodology similar to the one employed in Phase One. 

Because the Second Amended Plan intends to set premium rates on a 

seriatim basis, each policyholder will receive an individual premium increase 

calculated on the benefit features of his policy and the policyholder’s characteristics.  

The model does not consider individual claim experience but, rather, “all the various 

variants that make up a given assumption” for a risk class.  N.T., 5/18/2021, at 412.  

By contrast, in a traditional rate application process, insurers request state approval 

of an aggregate premium rate increase, although their models might be developed 

on a seriatim basis.     

Bodnar testified that it is common for an insurer to receive mixed 

responses to a premium rate increase request from state regulators because each state 

has its own approach to reviewing rates.  Additionally, the rate review process 

typically takes between 90 days and 2 years.  Protracted rate reviews with drastically 

different outcomes have  resulted in some SHIP policyholders paying a premium 

rate that subsidizes the inadequate premium rates of other SHIP policyholders.  The 

Second Amended Plan seeks to eliminate this inequitable discrimination in premium 

payments.    

Based on his experience with insurance product development and 

consumer choices, Bodnar testified that, generally, policyholders look at maximum 

policy value, i.e., the maximum daily benefits, elimination period and premium rate, 



29 

 

in choosing an insurance policy.  Bodnar considered all these factors in developing 

the options in the Second Amended Plan.  Option 1 allows policyholders to retain 

their current premium rates with reduced benefits.  Options 2 and 2A provide 

policyholders with basic policy coverages at corresponding If Knew Premium rates.  

The basic policy retains the key components of long-term care insurance and reduces 

or eliminates some features, such as a 4.5% inflation rider, that are not so important 

to policyholders.  The maximum daily benefit, although reduced, would continue to 

provide meaningful coverage to most policyholders.  The policyholders who elect 

Option 2 or 2A would not be subject to a rate increase in Phase Two, which is an 

appealing feature.  In the Penn Treaty liquidation, policyholders were offered a 

benefit reduction option similar, but not identical to, Options 1 and 2 or 2A, but 

Bodnar did not recall how that affected their premium level.  N.T., 5/19/2021, at 

517, 520.  By contrast, the Second Amended Plan proposes to offer policyholders 

three options by which to reduce their coverages and save premiums.  

Option 3 of the Second Amended Plan offers a non-forfeiture option, 

which allows policyholders to receive up to 2.5 years of coverage and stop paying 

any additional premium.  This is more generous than the standard non-forfeiture 

option, which caps coverage to the amount of premiums the policyholder has paid 

from inception.  Policyholders in the Penn Treaty liquidation who chose the standard 

non-forfeiture option received continued coverage for a shorter period of time, 

sometimes only months.  Id. at 435.   

Option 4 of the Second Amended Plan allows policyholders to keep 

their current policy benefits and pay the If Knew Premium rate to retain those 

benefits.  The guaranty associations in the Penn Treaty liquidation did not offer an 

equivalent option to policyholders whose coverages exceeded the statutory limits.  
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Instead, they offered a rate increase option that retained the policy’s coverages up to 

the statutory maximum amount allowed for each resident. 

Bodnar explained how the different Phase One options relate to Phase 

Two of the Plan.  Policyholders who elect Options 1 and 4 and have a policy 

providing coverage in excess of the guaranty association limits will be subject to a 

rate increase in Phase Two.  Phase Two seeks to deploy a self-sustaining premium 

rate methodology, which will keep the lifetime loss ratio at 60% and thus be 

actuarially justified.  Phase Two is not absolutely necessary under the Second 

Amended Plan because Phase One could close the Funding Gap, or the assumptions 

deployed in Phase One could play out differently than projected.  Bodnar opined that 

any meaningful reduction in the Funding Gap during the rehabilitation would be a 

success. 

Bodnar opined that a rehabilitation as proposed in the Second Amended 

Plan, as opposed to an immediate liquidation, presents policyholders with better 

options; sets the premium rates to equitable levels; and reduces SHIP’s Funding Gap.  

There is no formulaic method to determine whether policyholders are better off in a 

rehabilitation or in a liquidation; the so-called “Carpenter test” is not an actuarial 

test.   Policyholders who choose Option 4 will have a policy with a net present value 

greater than or equal to what they would have in liquidation because it will not be 

capped at the level set forth in the applicable guaranty association statute.  However, 

Option 4 has the least effect on reducing the Funding Gap.  N.T., 5/19/2021, at 512-

513. 

Bodnar opined that policyholders are likely to consider the maximum 

policy value/premiums analysis or the maximum policy value analysis in making 

determinations.  The present value analysis, or “Carpenter test,” is appropriate for 
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evaluating the impact of the Phase One options on SHIP’s liabilities.  However, he 

explained that policyholders do not use a present value analysis when they choose 

their long-term care insurance coverage.  Nor would they rely solely on the present 

value analysis to select one of the options offered under the Second Amended Plan.  

Upon approval of the Second Amended Plan, Bodnar and the actuarial 

team at Oliver Wyman will prepare an actuarial memorandum in support of the If 

Knew Premium rates, similar to what would be submitted to state regulators in a rate 

increase filing.  In developing the Second Amended Plan, Oliver Wyman has 

prepared an actuarial report describing the If Knew Premium rating methodology 

and an assumption report, Ex. RP-16 and Ex. RP-17, and has gathered all the 

information needed for the actuarial memorandum.  N.T., 5/19/2021, at 460. 

ii.  Intervening Regulators’ Evidence 

a. Frank Edwards 

Frank Edwards, the vice president and chief life and health actuary of 

INS Consultants, testified as a fact witness on behalf of the Intervening Regulators.  

Edwards testified that under the Second Amended Plan, policyholders bear the 

responsibility for the $1.2 billion Funding Gap through benefit reductions and 

premium increases.  By contrast, in liquidation, policyholders would bear a burden 

of approximately $397 million, and the guaranty associations would bear a burden 

of approximately $837 million.  This represents the difference between the net 

amount the guaranty associations would pay to policyholders and the distributions 

they would receive from the SHIP estate.  Because a rehabilitation does not trigger 

the guaranty associations, these funds will not be available to benefit policyholders 

under the Second Amended Plan. 
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Edwards observed that among the four options in the Second Amended 

Plan for Phase One, Option 4 provides a net present value for approximately 83% of 

policyholders that is greater than they would receive in a liquidation.  The other 

options provide policyholders with a net present value that is lower than they would 

receive in liquidation.  

Oliver Wyman presented 10 scenarios to illustrate the potential results 

of the Second Amended Plan for SHIP’s liabilities, each leaving a deficit that ranged 

from $699 million to $186 million.  Ex. RP-16 at 11.  Only Scenario 11, later added, 

eliminates the Funding Gap.  Based on the information provided by Oliver Wyman, 

Edwards calculated a “Best Interest” scenario, which assumed that each policyholder 

will choose the option that provides the greatest net present value, or “Carpenter 

value.”  Ex. SIR 5-4.  Option 4 would give 67.13% of the policyholders the greatest 

net present value and  would reduce SHIP’s Funding Gap by $184 million.  Id. 

Edwards addressed a comparison of rehabilitation to liquidation under 

Phase Two.  Edwards calculated the effects of hypothetical Phase Two premium 

increases on policyholders who selected Option 4 in Phase One.  Assuming a 

premium increase of 50% in Phase Two, the percentage of policyholders receiving 

a net present value greater than in a liquidation under Option 4 drops to 33.89%.  

The percentage of policyholders in a rehabilitation, in the aggregate, that would 

receive a net present value greater than liquidation is 54.57%.  Assuming a premium 

increase of 100% in Phase Two, the percentage of policyholders for whom Option 4 

provides a net present value greater than in a liquidation drops to 22.92%.  The 

percentage of all policyholders in a rehabilitation, in the aggregate, that would 

receive a net present value greater than in a liquidation is 47.21%.  Even so, these 
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hypothetical premium increases of 50% and 100% would leave remaining a Funding 

Gap of approximately $858 million and $676 million, respectively.  Ex. SIR 5-5. 

Edwards observed that the information presented by Oliver Wyman 

indicated that the net present value of Option 2 for policies with benefits in excess 

of guaranty association limits is typically less than the net present value of the 

guaranty association limits.  Ex. SIR 5-6. 

Edwards did not evaluate Oliver Wyman’s work.  He compared the 

Second Amended Plan to liquidation using hypotheticals in which policyholders 

made elections based solely on maximizing the present value of future policy 

benefits minus the present value of future premiums, or the “Carpenter value.” 

iii.  Intervenor NOLHGA’s Evidence 

a.  Peter Gallanis 

Peter Gallanis, the president of NOLHGA, testified as a fact witness.  

NOLHGA intervened in this proceeding to offer its suggestions on the Second 

Amended Plan; provide background information on the guaranty association system; 

and identify and request certain information material to its guaranty association 

members. 

NOLHGA’s members are life and health guaranty associations, one for 

each state and the District of Columbia, which are nonprofit entities created by state 

statutes to protect policyholders when a life or health insurance company is 

liquidated.  In multi-state insurance insolvencies, the guaranty associations 

collaborate and coordinate through NOLHGA to fulfill their statutory obligations.  

NOLHGA has been involved in approximately 100 multi-state insurance 

receiverships, nine of which involved long-term care insurance.  If SHIP goes into 

liquidation, most NOLHGA member guaranty associations would be activated to 
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provide coverage to SHIP policyholders, subject to the statutory limit on coverage 

in the member’s state, which is generally $300,000 per resident.   

Gallanis testified that the Second Amended Plan should emphasize that 

the options that policyholders select in Phase One will be permanent.  The Second 

Amended Plan’s discussion of SHIP’s unfunded liability needs clarification, or it 

should be eliminated.  The subject need not be addressed until a liquidation may 

occur.   

He testified that the Rehabilitator’s sample Illustrative Policyholder 

Guidance Pages on guaranty association coverage and premium rates in liquidation 

could be misleading.  In response, NOLHGA prepared a sample Summary of 

Policyholder Protection by Guaranty Associations in Liquidations that it believes 

should be sent to policyholders during Phase One.  Ex. N-1.  Gallanis believes 

NOLHGA should review all policyholder communications that refer to liquidation 

or guaranty associations and be allowed to comment on these communications 

before they are sent to policyholders. 

Gallanis testified that NOLHGA wants more information on SHIP’s 

reinsurance agreements with Transamerica, American Health and Life Insurance 

Company, and Primerica Life Insurance Company.  NOLGHA also seeks more 

information on SHIP’s in-force policies that are not long-term care policies. 

Gallanis explained that members of a guaranty association are licensed 

life and health insurers.  If SHIP is placed under an order of liquidation, the guaranty 

associations will provide resident policyholders with coverage up to the lesser of the 

maximum benefit level provided in the policy or the statutory limit for guaranty 
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association coverage, which is $300,000 per resident in most states.12  The guaranty 

associations may continue coverage under the policy; work with the receiver to 

transfer the business to a financially solvent insurer; or issue alternative policies.  

The guaranty associations may seek premium rate increases or offer policyholders 

modified benefits based on current premium rates, as was recently done in the Penn 

Treaty liquidation.  The guaranty associations generally do not charge premiums to 

policyholders who have been on premium waiver.  The options offered by the 

guaranty associations in the Penn Treaty liquidation are illustrative of what could be 

offered in a potential SHIP liquidation.   

In a liquidation, the guaranty associations will assess their member 

insurers, using the methodology set forth in their governing statutes to determine 

each member insurer’s assessment.  The member insurers pay the assessments from 

their general accounts.  In some states, the member insurers can offset a portion of 

the assessment against state premium taxes that the insurers would otherwise owe.  

Member insurers can also impose surcharges on their policyholders to fund 

assessments.  The guaranty associations are not funded by state revenues. 

Gallanis explained that NOLHGA does not endorse or oppose the 

Second Amended Plan.  NOLHGA intends to monitor the rehabilitation if this Court 

approves the Second Amended Plan, so that the guaranty associations will be 

prepared if SHIP ultimately is liquidated.   

b. Matthew Morton 

Matthew Morton, an actuary with the Long Term Care Group and an 

advisor to NOLHGA, testified as a fact witness about guaranty association coverage 

 
12 The guaranty association limits range between $100,000 in Puerto Rico, $300,000 in 42 states 

and the District of Columbia, $500,000 in 6 states, $615,525 in California, and no limit in New 

Jersey. 
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and premium rate increases in liquidation.  Morton assisted NOLHGA in several 

long-term care insurer insolvencies, including the Penn Treaty liquidation.   

In a liquidation, a policyholder receives a continuation of coverage 

from a guaranty association.  The policy’s benefits are paid in full until the 

policyholder exhausts the maximum benefit amount or maximum coverage period 

set forth in the policy, or until the payments reach the statutory coverage limit.  Many 

long-term care policyholders are not affected by the statutory coverage limit 

because: (1) the policy’s maximum benefit amount is less than the statutory coverage 

limit; (2) the policyholder never goes on claim; or (3) the policyholder does not stay 

on claim long enough to reach the statutory coverage limit. 

In the Penn Treaty liquidation, the guaranty associations implemented 

a nationwide rate increase program, which resulted in 34 states approving 100% of 

the requested rate increases; 11 states approving between 80% and 100% of the 

requested rate increases; and 3 states approving less than 60% of the requested rate 

increases.  No state denied a rate increase request.  The majority, 44 states, approved 

the initial rate increase filing within 15 months.  The guaranty associations spent 6 

to 12 months preparing and filing the rate increase applications.   

The guaranty associations’ methodology for calculating premium rate 

increases in the Penn Treaty liquidation was similar to the If Knew Premium 

methodology proposed in the Second Amended Plan, with two exceptions.  First, the 

Second Amended Plan proposes to calculate rate increases seriatim, or individually, 

while Penn Treaty’s rate increase applications were developed on a cohort basis, by 

which policyholders were grouped together by policy form.  The cohort basis is the 

industry standard for an insurer that is a going concern.  Second, the Second 

Amended Plan proposes to calculate rate increases based on the total maximum 
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value of the policy.  In Penn Treaty’s liquidation, the premium rates were calculated 

based on benefits being capped at the guaranty association statutory limits.   

Morton testified that the premium rate increase methodology used by 

the guaranty associations in the Penn Treaty liquidation “largely” addressed the 

inequities in premium rates and the cross-state rate subsidization issue.  N.T., 

5/20/2021, at 806.  When asked on cross-examination to expound on his 

understanding of “largely,” Morton acknowledged that using a cohort method to 

adjust premium rates results in some policyholders paying more than the If Knew 

Premium.  Id. at 817-18.  If a seriatim method is used, all policyholders will pay the 

If Knew Premium and no more.   

In the Penn Treaty liquidation, the default option for policyholders who 

failed to make elections was to accept the rate increase.  Policyholders were offered 

policy modifications, including lowering daily benefits or the inflation rider; a 

reduced paid-up policy; or a cash-out option in exchange for termination of the 

policy.  Only one state approved the cash-out option.  Approximately 76% of the 

Penn Treaty policyholders accepted the rate increase, among which “a little bit less 

than a half” took the option by default; 13% of the policyholders reduced their 

benefits; 8% of the policyholders elected to cash out; and 3% of the policyholders 

elected a reduced paid-up policy.  Id. at 812.  The guaranty associations treated Penn 

Treaty policyholders on premium waiver the same before and after the liquidation 

by continuing the waiver. 

iv.  Intervening Agents and Brokers’ Evidence 

a. Daniel Schmedlen 

Daniel Schmedlen, Chief Executive Officer of LTC Global, testified on 

behalf of the Intervening Agents and Brokers.  These agents and brokers are all 
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employed by LTC Global and are paid commissions by SHIP.  The commission is 

set forth in the agency agreement and based on a percentage of premium.  The 

policyholder pays a premium to the insurer, which deducts a certain percentage of 

the premium and remits it to the agent as a commission.  The agent is not obligated 

to contact the insured after issuance of the policy, although the agent might accept 

the initial premium payment on behalf of the insurer. 

A sample agent agreement was introduced into evidence by the 

Rehabilitator.  It provided that the agent and successors “shall have the vested right 

to receive all commissions payable under this [a]greement.”  Ex. RP-10 at 3.  

Schmedlen understood this language as creating the agent’s vested property interest 

in that part of any premium collected by SHIP that it owed to the agent as a 

commission.  LTC Global expects that its agents will continue to receive 

commissions during SHIP’s rehabilitation, as they did during Penn Treaty’s 

rehabilitation.   

The insurer determines the amount of commission payable to the 

agents.  Once a policy is issued and delivered, the agent is paid a commission in 

accordance with the commission schedule set forth in the agency agreement.  The 

first-year commission is higher than the renewal commission, and the amount of 

renewal commission changes with time.  The commission schedule in the sample 

agent agreement showed that the first-year commission ranged from 45% to 70% of 

the first-year premium, depending on the age of the policyholder.  After 10 years, 

the commission is typically reduced to a percentage of premium in the “middle single 

digits.”  N.T., 5/20/2021, at 850.  If the insurer has to refund any portion of the 

premium to the insured, the agent returns his commission to the insurer in proportion 
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to the refunded premium.  Where there is no premium paid, there is no commission 

owed to the agent.  

v.  Intervening Health Insurers’ Evidence 

Intervening Health Insurers introduced into evidence six sample 

insurance policies issued by SHIP’s predecessors and assumed by SHIP.  The 

policies provided that SHIP may increase premium rates over time without 

specifying the methodology to be used in calculating the rate increases.  The policies 

are silent on agent and broker commissions. 

vi.  Intervening Policyholders’ Evidence 

a. James Lapinski 

Intervenor James Lapinski, a policyholder of SHIP as well as a broker, 

testified on his own behalf.  He expressed concern about the Second Amended Plan’s 

discussion of the impact of the COVID-19 pandemic on the long-term care insurance 

industry.  He requested that the Rehabilitator update the discussion with more recent 

data.  Lapinski presented a three-page excerpt from the Society of Actuaries report, 

dated September 30, 2020, which indicated that COVID-19 has had an impact on 

emerging long-term care insurance experience through higher mortality and lower 

claim incidence.  An excerpt of a newsletter produced by Fairfax County, Virginia, 

suggested that more than 80% of COVID-19 deaths have been adults over 65 years 

old.  Further, 34% of COVID-19 deaths in the United States have been seniors living 

in long-term care facilities, which accounts for less than 1% of the U.S. population.  

Lapinski opined that a combination of a decline in claim utilization and increase in 

lapse or cancellation of policies suggests that SHIP has experienced a major decrease 

in claims experience due to the pandemic.   
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Lapinski presented a balance sheet of SHIP showing that the value of 

SHIP’s bond holdings as of December 31, 2020, declined by approximately $500 

million from the previous year.  SHIP’s reported cash on hand and short-term 

investment income also declined from the previous year by approximately $500,000. 

This does not correlate with the decrease in the value of the bonds.  Lapinski 

questioned the changes in reserves shown in the balance sheet.  Specifically, he 

requested the Rehabilitator to explain the decline in SHIP’s capital and surplus from 

approximately $12 million in 2017 to a deficit of $916 million in 2019, as well as 

the decline in the number of policies in force from 151,000 in 2009 to approximately 

39,000 as of the filing of the Second Amended Plan.  Observing that the Second 

Amended Plan contains excerpts from SHIP’s unfiled 2019 statutory financial 

statement and the internal 2020 financial information (see Appendix B of the Second 

Amended Plan), Lapinski requested that SHIP file its 2019 and 2020 statutory 

financial statements before this Court rules on the Second Amended Plan. 

Lapinski and his wife pay annual premiums totaling $9,000 for their 

three policies.  Over the past 25 years, they have paid over $200,000 in premiums.  

He estimated that skilled nursing facilities cost $500 per day, which they cannot 

afford without insurance coverage.  Lapinski raised concerns with the timing of the 

rehabilitation and stated his desire for SHIP to avoid the lengthy process that Penn 

Treaty had gone through prior to liquidation. 

b. Rose Marie Knight 

Rose Marie Knight, a policyholder, also testified.  She agreed with 

Lapinski’s testimony.  She has been a policyholder for 22 years and currently pays 

an annual premium of $1,200.  She questioned why SHIP has not raised her premium 

for the last four or five years.  Knight’s policy has a lifetime benefit period.  She will 
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have to pay a higher premium to retain this maximum coverage period under the 

Second Amended Plan.  Knight expressed concern about her ability to pay a higher 

premium and becoming a burden on her children.  N.T., 5/21/2021, at 935.  She 

noted that the government has recently incurred great debts, which will cause 

inflation that “is starting to hit.”  Id. at 933-34.  

Both Lapinski and Knight expressed concern and confusion as to the 

Second Amended Plan’s proposed policy restructuring, which they interpreted as 

removing benefits or cancelling guaranty association coverage. 

III.  Standard of Review 

Section 516(b) of Article V authorizes the Rehabilitator to “take such 

action as [she] deems necessary or expedient to correct the condition or conditions 

which constituted the grounds for the order of the court to rehabilitate the insurer. 

… [She] shall have full power … to deal with the property and business of the 

insurer.” 40 P.S. §221.16(b).  The legislatively stated purpose of Article V, to which 

the Court must give effect, is “the protection of the interests of insureds, creditors, 

and the public generally....” and the “equitable apportionment of any unavoidable 

loss” through, inter alia, “improved methods for rehabilitating insurers....”  Grode 

v. Mutual Fire, Marine and Inland Insurance Co., 572 A.2d 798, 803 (Pa. Cmwlth. 

1990) (Mutual Fire I) (single-judge opinion) (quoting Section 501 of Article V, 40 

P.S. §221.1). 

The Pennsylvania Supreme Court has explained this Court’s role in a 

rehabilitation as follows: 

In overseeing the course of rehabilitation to check any abuse of 

discretion by the Commissioner, the Commonwealth Court is 

authorized to “approve or disapprove the plan [of rehabilitation] 

proposed, or may modify it and approve it as modified. If it is 

approved, the rehabilitator shall carry out the plan.” 40 P.S. § 
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221.16(d). Therefore, in order for the Plan to warrant the 

Commonwealth Court’s imprimatur it must be found to be free 

from any abuse of the Rehabilitator’s discretion. 

Foster v. Mutual Fire, Marine and Inland Insurance Co., 614 A.2d 1086, 1091 (Pa. 

1992) (“Mutual Fire II”).  Further, “it is not the function of the courts to reassess the 

determinations of fact and public policy made by the Rehabilitator.”  Id.  Our 

Supreme Court has explained:  

‘It has been established as an elementary principle of law that 

courts will not review the actions of governmental bodies or 

administrative tribunals involving acts of discretion in the 

absence of bad faith, fraud, capricious action or abuse of power 

.... That the court might have a different opinion or judgment in 

regard to the action of the agency is not a sufficient ground for 

interference; judicial discretion may not be substituted for 

administrative discretion.’  

Id. at 1092 (quoting Norfolk and Western Railway Co. v. Pennsylvania Public Utility 

Commission, 413 A.2d 1037, 1047 (Pa. 1980) (emphasis in original)). 

With the above principles in mind, the Court considers whether the 

Rehabilitator abused her discretion in formulating the Second Amended Plan.  The 

Court is also mindful that “the Rehabilitator is constrained by constitutional 

mandate[s].”  Mutual Fire I, 572 A.2d at 804. 

IV.  Legal Analysis 

A. The Second Amended Plan Serves a Rehabilitative Purpose and 

is within the Discretion of the Rehabilitator 

1. Goals of the Plan 

There is no fixed goal that every rehabilitation plan must satisfy to 

obtain this Court’s approval.  Specifically, the Pennsylvania Supreme Court has 

stated that a  
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rehabilitation, in order to be legitimate, does not have to restore 

the company to its exact original condition.  So long as the 

rehabilitation properly conserves and equitably administers “the 

assets of the involved corporation in the interest of investors, the 

public and others, (with) the main purpose being the public 

good” the plan of rehabilitation is appropriate. 

Mutual Fire II, 614 A.2d at 1094 (quoting 2A COUCH ON INSURANCE 2d §22.10). 

The unrefuted testimony of the Rehabilitator’s witnesses established 

two overarching goals of the Second Amended Plan: (i) to reduce or eliminate the 

Funding Gap and (ii) to eliminate SHIP’s inequitable and discriminatory premium 

rate structure, which is marked by cross-policyholder subsidies.  The Plan will meet 

these goals by setting premium rates for all policyholders pursuant to an actuarially 

sound methodology, the If Knew Premium rate, which is widely accepted by 

regulators across the country, and by offering policyholders meaningful options.  

Instead of being forced to accept rate increases commensurate with their current 

coverages, policyholders will have the option to reduce coverages, thereby reducing 

their  indicated premium increase. 

In pursuing these goals, the Second Amended Plan addresses one of the 

major causes of SHIP’s financial distress: policy underpricing.  The Plan will 

address underpricing by (i) resetting premiums, on a prospective basis, to what they 

would have been without the erroneous actuarial assumptions and (ii) doing so on a 

seriatim basis, thereby ensuring that the premiums going forward are consistent 

across the entire pool of policyholders so that similarly situated policyholders will 

not be paying different premiums.  The Plan will give policyholders meaningful 

choices for coverage in lieu of rate increases, without placing the cost of SHIP’s 

historical policy underpricing upon the public through the guaranty association 

system.  These goals serve the public good.  See Mutual Fire II, 614 A.2d at 1094, 
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n.4 (determining that the state’s interest in “regulat[ing] the fiscal affairs of its 

insurers for the welfare of the public” is a legitimate and significant public purpose). 

2. No Contrary Evidence 

The Intervening Regulators, who object to the Second Amended Plan 

in its totality, did not introduce an expert witness to dispute any of the Rehabilitator’s 

actuarial projections, including the impact of the various options on policyholders 

and the Funding Gap, or the Plan’s proposed premium rate methodologies.  The 

Intervening Regulators’ actuary, Frank Edwards, testified as a fact witness, and he 

acknowledged that he was not asked to evaluate the Rehabilitator’s work. 

Edwards’ testimony consisted of “mathematical exercises,” N.T., 

5/19/2021, at 564, that compared the Plan to a liquidation.  He assumed that 

policyholders are “better off” with the “maximum present value” of their policies.  

Id. at 568.  Known as the “Carpenter value,” maximum present value is future 

benefits minus future premiums, adjusted to their present value.  Edwards 

acknowledged that he could not opine on policyholder preferences.  Cantilo and 

Bodnar, both qualified experts, testified persuasively that policyholders do not make 

choices based on the maximum present value of their policies.  Rather, policyholders 

will rely on other metrics, most notably the maximum policy value, such as 

maximum daily benefit and maximum benefit period, to make choices.  Using those 

metrics provides a better outcome for policyholders than they would experience in 

liquidation.  

B. The Goals of the Plan Could Not Be Achieved in Liquidation 

The Rehabilitator’s evidence demonstrated that immediate liquidation 

of SHIP would be improvident for several reasons.  First, a liquidation of SHIP will 

not address the Funding Gap.  Second, a liquidation will not address the existing 
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inequitable premium rate structure and cross-policyholder subsidies. Instead, it will 

perpetuate those problems.  Third, a liquidation of SHIP will unnecessarily delay 

any resolution of SHIP’s financial condition.  Fourth, the options available to 

policyholders under the Second Amended Plan are better than what would be offered 

by guaranty associations in a liquidation. 

1. Liquidation Will Not Address the Funding Gap 

As noted, the Funding Gap is largely attributable to significant 

historical underpricing of SHIP’s policies.  In a liquidation, the entire cost of this 

shortfall will be shifted to the guaranty association system and, ultimately, to the public.  

As NOLHGA’s Peter Gallanis acknowledged, the guaranty associations will fund 

the cost of the underpricing by assessing their member companies, which, in turn, 

fund the assessments from their policyholder generated funds.  These insurers will 

then recoup some portion of the loss through premium tax offsets or by raising rates 

they charge to their own policyholders.  The Rehabilitator concluded that shifting 

the burden to taxpayers and policyholders of other life and health insurers will not 

serve the “public good.”  Mutual Fire II, 614 A.2d at 1094.  That determination is 

within her discretion and is entitled to deference.  Id. at 1091 (“[T]he involvement 

of the judicial process is limited to the safeguarding of the plan from any potential 

abuse of the Rehabilitator’s discretion.”). 

2. Liquidation Will Perpetuate the Inequitable Premium Rate 

Structure 

In a liquidation of SHIP, assuming the guaranty associations would 

seek rate increases as they did in the Penn Treaty liquidation, similarly situated 

policyholders will continue to pay different rates. NOLHGA’s actuary, Matthew 

Morton, acknowledged that this is attributable to the guaranty associations’ practice 

of seeking rate increases for cohorts of policyholders.  Using a cohort method results 
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in some policyholders paying more than the If Knew Premium in liquidation.  The 

Second Amended Plan will adjust premium rates on a seriatim basis, which 

eliminates the possibility of any policyholder paying more than the If Knew 

Premium. 

Further, the guaranty associations must request rate increases from the 

state of issue, not the state where the policyholder resides.  The experience from the 

Penn Treaty liquidation showed that states do not act uniformly.  For example, 

Florida (one of Penn Treaty’s largest states by premium) granted only 50% of the 

guaranty associations’ requested, and actuarially justified, rate increases for policies 

written in that state.  Florida similarly has refused to grant SHIP’s requested rate 

increases, and there is no reason to believe the result would be any different in a  

liquidation. See Ex. RP-53 (showing that since 2009, SHIP has requested 

approximately $62.6 million in premium rate increases from the Florida Insurance 

Department, but only $7.6 million has been approved). 

The Intervening Regulators’ States of Maine, Massachusetts and 

Washington are illustrative of the problem.  Since 2009, only Massachusetts has 

approved a significant percentage of the rate increases sought by SHIP.  See Ex. RP-

53 (showing a 90% approval ratio in Massachusetts but an 11% approval ratio in 

Maine and a 63% approval ratio in Washington).  The Rehabilitator’s evidence 

demonstrated that a liquidation will not alleviate SHIP’s premium rate inequities and 

cross-policyholder subsidization issues. 

3. Liquidation Involves Inherent Delays 

At a minimum, a liquidation would cause a material delay in addressing 

the policy underpricing which lies at the root of SHIP’s insolvency.  NOLHGA’s 

actuary testified that in the Penn Treaty liquidation it took six months to a year to 
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prepare and file the rate applications on behalf of the guaranty associations.  It took 

an additional 15 months to receive decisions from most of the state insurance 

regulators, with the final state’s approval taking more than 4 years.  Bodnar testified 

that the rate approval process can take anywhere from 90 days to 2 years or more.  

Thus, at best, in a liquidation of SHIP it would take nearly two years to prepare, file 

and receive approvals on rate increase requests, and there would be no certainty that 

the rates would be approved at the requested actuarially justified level. 

By contrast, the Second Amended Plan can be implemented quickly, 

thereby addressing the causes of SHIP’s financial distress, preserving assets, and 

reserving flexibility for Phase Two and beyond.  Cantilo testified that it would take 

approximately six months to prepare and transmit election packages to policyholders 

and gather any Issue State Opt-out elections.  Upon implementation of the Plan, the 

Rehabilitator will know within approximately eight months how much of the Funding 

Gap will be eliminated.  The outcome of Phase One will determine whether Phase 

Two will be necessary and, if so, its scope.  While the self-sustaining premium 

methodology proposed for Phase Two is actuarially justified according to Bodnar’s 

undisputed expert testimony, the Rehabilitator may consider alternatives as 

necessary depending on the outcome of Phase One.  The Rehabilitator will also 

provide reports to the Court at the appropriate times with her recommendations 

regarding Phase Two.  A liquidation does not offer this kind of flexibility.  See 

Mutual Fire I, 572 A.2d at 803 (“[T]he benefits of rehabilitation – its flexibility and 

avoidance of inherent delays – are preferable to the static and cumbersome 

procedures of statutory liquidation.”).  
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4. Policyholders Will Have Fewer Choices in Liquidation 

In a liquidation of SHIP, policyholders will not be offered the choices 

provided under the Second Amended Plan.  NOLHGA’s witnesses acknowledged 

that the benefit modification offers made by the guaranty associations in the Penn 

Treaty liquidation, which were the first of their kind in a long-term care insurance 

liquidation, do not match the options offered under the Plan.  Specifically, there was 

no equivalent to the basic policy coverages provided in Option 2/2a.  There was no 

enhanced non-forfeiture option similar to Option 3.  There was no option similar to 

Option 4 that could provide coverage above the applicable guaranty association cap.  

The Plan provides greater flexibility for policyholders than they would have in 

liquidation by offering meaningful policy modification alternatives that will also 

alleviate the Funding Gap and inequitable rate structure. 

C. The Plan Meets the Legal Standards for Confirmation 

1. The Plan’s Rate Approval Mechanism and Issue-State Rate 

Approval Alternative are Permissible Under Pennsylvania Law 

and the United States Constitution 

The Intervening Regulators object to the Second Amended Plan for the 

stated reason that the Plan proposes to have premium rates set by the Rehabilitator 

and this Court rather than by state-of-issue regulators.  Intervening Regulators’ 

Memorandum of Law, 6/14/2021, at 41.  The Intervening Regulators assert that the 

Rehabilitator’s power under Article V to “direct and manage” the “property and 

business of the insurer,” Section 516(b) of Article V, 40 P.S. §221.16(b), does not 

include authority to change “SHIP’s policies and rates without required regulatory 

approvals.”  Intervening Regulators’ Memorandum of Law at 44.  They also assert 

that the Plan’s deviation from the ordinary state-by-state rate review process violates 
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the Full Faith and Credit Clause of the United States Constitution13 and is 

inconsistent with the principle of comity.  The Plan’s Issue State Rate Approval 

Option does not cure these infirmities because it is coercive and offers, at most, a 

“nominal deference” to the state of issue’s authority to regulate the premium rates 

for policies issued in that state.  Intervening Regulators’ Memorandum of Law at 50, 

52. 

We begin with a review of Section 516 of Article V, which sets forth 

the powers and duties of the Rehabilitator.  It states, in pertinent part, as follows: 

(b) The rehabilitator may take such action as he deems necessary 

or expedient to correct the condition or conditions which 

constituted the grounds for the order of the court to rehabilitate 

the insurer.  He shall have all the powers of the directors, officers 

and managers, whose authority shall be suspended, except as 

they are redelegated by the rehabilitator.  He shall have full 

power to direct and manage, to hire and discharge employes 

subject to any contract rights they may have, and to deal with the 

property and business of the insurer. 

* * * 

(d) The rehabilitator may prepare a plan for the reorganization, 

consolidation, conversion, reinsurance, merger or other 

transformation of the insurer.  Upon application of the 

rehabilitator for approval of the plan, and after such notice and 

hearing as the court may prescribe, the court may either approve 

or disapprove the plan proposed, or may modify it and approve 

 
13 It states: 

Full Faith and Credit shall be given in each State to the public Acts, Records, and 

judicial Proceedings of every other State. And the Congress may by general Laws 

prescribe the Manner in which such Acts, Records and Proceedings shall be proved, 

and the Effect thereof. 

U.S. CONST. art. IV, §1.  A statute is a “public Act” within the meaning of the Full Faith and Credit 

Clause.  Franchise Tax Board of California v. Hyatt, 136 S.Ct. 1277, 1281 (2016) (Hyatt II) (citing 

Carroll v. Lanza, 349 U.S. 411, 412 (1955)).   
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it as modified. If it is approved, the rehabilitator shall carry out 

the plan. In the case of a life insurer, the plan proposed may 

include the imposition of liens upon the equities of policyholders 

of the company, provided that all rights of shareholders are first 

relinquished.  A plan for a life insurer may also propose 

imposition of a moratorium upon loan and cash surrender rights 

under policies, for such period and to such an extent as may be 

necessary. 

40 P.S. §221.16(b)(d) (emphasis added). 

The Rehabilitator may “take such action as [she] deems necessary or 

expedient to correct the condition” that caused the need for rehabilitation, 40 P.S. 

§221.16(b), and in doing so, she may prepare a rehabilitation plan to “impair the 

contractual rights of some policyholders in order to minimize the potential harm to 

all of the affected parties.”  Consedine v. Penn Treaty Network American Insurance 

Co., 63 A.3d 368, 452 (Pa. Cmwlth. 2012) (Penn Treaty) (citing Mutual Fire II, 614 

A.2d at 1094) (emphasis added).  This authority includes a reduction of coverage to 

match the policyholder’s existing premium.  It has long been understood that the 

legislature has vested the Rehabilitator with broad discretion in proposing a 

rehabilitation plan.  Mutual Fire I, 572 A.2d at 804, affirmed, Mutual Fire II, 614 

A.2d at 1086 (observing that the insurance commissioner, as statutory rehabilitator 

of an insurer, is given broader discretion to structure a rehabilitation plan than is 

given to a statutory liquidator).   

In the Mutual Fire rehabilitation, the plan amended the policyholders’ 

contractual right to full payment on covered claims by reducing all claim payments 

by an equal percentage.  Here, the Rehabilitator could have done something similar 

by reducing the coverage of each policy to match the premium being paid.  This 

would equitably address the Funding Gap.  However, this would not give 
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policyholders a choice.  Further, policyholders whose premium is very inadequate 

might find themselves with a policy with very limited coverage.   

Mutual Fire was a different receivership.  There, the policies lapsed 

during the rehabilitation, and the sole object of the rehabilitation was to pay 

outstanding claims to the fullest extent possible.  By contrast, here, the SHIP policies 

are still in force and will remain in force until SHIP emerges from rehabilitation.  In 

this respect, SHIP’s rehabilitation is more complex. 

A core cause of SHIP’s insolvency is policy underpricing, and the 

Rehabilitator proposes to “correct the condition” through a combination of benefit 

modifications and premium rate increases.  Section 516(b) of Article V, 40 P.S. 

§221.16(b).  Policyholders will be able to decide which of the four options offered 

under the Second Amended Plan best fits their individual circumstances.  The Plan 

follows the principles of Mutual Fire I and II and extends them to a different context, 

as appropriate for a long-term care insurer.  The Plan falls within the Rehabilitator’s 

“broad powers … to effectuate equitably the intent of the Rehabilitation statutes.”  

Mutual Fire II, 614 A.2d at 1094.  The Plan’s mechanism for setting actuarially 

justified rates also falls within the Rehabilitator’s broad powers, and they will be 

reviewed by the Court as part of the rehabilitation proceeding.   

Arguably, the only contract “right” given up by the SHIP policyholder 

is the expectation that the state where the policy was issued will approve the 

premium rate for each of the four options in Phase One.  No policyholder commented 

on this “right” to state-by-state rate regulation.  Policyholder Rose Marie Knight 

expressed concern about the fact that her premium had not been increased for years.  

N.T., 5/21/2021, at 933.  
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The Intervening Regulators assert that the Plan’s rate approval 

provisions “override the insurance laws of other [s]tates” and, thus, violate the Full 

Faith and Credit Clause of the United States Constitution.  Intervening Regulators’ 

Memorandum of Law at 38.  Alternatively, the Intervening Regulators contend that 

this Court should refrain from approving the Plan under the principle of comity 

because the Plan’s “displacement of the rate setting authority of the individual 

[s]tates” is a “blatant intrusion” on the sovereignty of other states.  Intervening 

Regulators’ Memorandum of Law at 49.  The Court finds no merit to these 

arguments.  

Article V empowers this Court to rehabilitate the business of “a 

domestic insurer or an alien insurer domiciled in this Commonwealth.”  Section 

515(a) of Article V, 40 P.S. §221.15(a).  As a general rule, the insolvent insurer’s 

state of domicile “has an overriding interest in assuring that the rehabilitation, if 

possible, is effectuated.”  Matter of Mutual Benefit Life Insurance Co., 609 A.2d 

768, 777 (N.J. Super. 1992).  The court’s “decree approving the rehabilitation plan 

for an insolvent insurer domiciled in its state has a res judicata effect upon out-of-

state policyholders so as to preclude a subsequent attack upon the plan in another 

state.”  1 COUCH ON INSURANCE 3d §5:31.   

Maine, Massachusetts, and Washington have adopted, in substantial 

part, the Uniform Insurers Liquidation Act (UILA),14 which was approved by the 

National Conference of Commissioners on Uniform State Laws in 1939.  The UILA 

addressed the difficulties that arise in the receivership of an insolvent insurer with 

assets and liabilities located in several states; the UILA provides a “uniform system 

 
14 See 24-A Me. Stat. Ann. §4363; In re Liquidation of American Mutual Liberty Insurance 

Company, 747 N.E.2d 1215, 1225 n.13 (Mass. 2001); and American Star Insurance Co. v. Grice, 

865 P.2d 507, 509 (Wash. 1994).   
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for the orderly and equitable administration of the assets and liabilities of defunct 

multistate insurers.”  Altman v. Kyler, 221 A.3d 687, 692 n.6 (Pa. Cmwlth. 2019) 

(quotations omitted).  Pennsylvania, on the other hand, adopted the Insurer’s 

Supervision, Rehabilitation and Liquidation Model Act (Model Act) approved by 

the National Association of Insurance Commissioners.  See Koken v. Reliance 

Insurance Co., 893 A.2d 70, 76 (Pa. 2006).  Following the Model Act, Article V 

addresses “the problems of interstate rehabilitation and liquidation by facilitating 

cooperation between states in the liquidation process, and by extending the scope of 

personal jurisdiction over debtors of the insurer outside this Commonwealth.”  

Section 501(c) of Article V, 40 P.S. §221.1(c).  

Because Maine, Massachusetts, and Washington have adopted the 

UILA and Pennsylvania has adopted  the similar Model Act, a single, cohesive, 

uniform handling of SHIP’s rehabilitation through a single state is consistent with  

those laws.  Notably, the laws of Maine, Massachusetts and Washington also 

designate the domiciliary insurance commissioner as the receiver of an insurer 

undergoing liquidation or rehabilitation.15  The Intervening Regulators have 

presented no reason to set aside Pennsylvania’s primacy in SHIP’s receivership. 

Nor does the Full Faith and Credit Clause require this Court to apply 

the insurance rate regulatory laws of Maine, Massachusetts, and Washington with 

respect to the establishment of the If Knew Premium rate in the Second Amended 

Plan.  The purpose of the full faith and credit command  

was to alter the status of the several states as independent foreign 

sovereignties, each free to ignore obligations created under the 

laws or by the judicial proceedings of the others, and to make 

them integral parts of a single nation throughout which a remedy 
 

15 See 24-A Me. Stat. Ann. §4364; Mass. Gen. Laws Ann. 175 §180B; Wash. Rev. Code 

§48.99.020. 
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upon a just obligation might be demanded as of right, irrespective 

of the state of its origin. 

Baker by Thomas v. General Motors Corporation, 522 U.S. 222, 232 (1998) (citation 

omitted).  Congress’ Full Faith and Credit Act16 requires that “all courts ... treat a 

state court judgment with the same respect that it would receive in the courts of the 

rendering state.”  Standard Chartered Bank v. Ahmad Hamad Al Gosaibi and 

Brothers Co., 99 A.3d 936, 941 (Pa. Super. 2014) (citing Matsushita Electric 

Industrial Co. v. Epstein, 516 U.S. 367, 373 (1996)). 

The relevant precedent differentiates between the credit owed to laws 

and the credit owed to judgments under the Full Faith and Credit Clause.  Baker, 522 

U.S. at 232.  The Full Faith and Credit Clause “does not compel a state to substitute 

the statutes of other states for its own statutes dealing with a subject matter [] which 

it is competent to legislate.”  Id. (citation omitted).  Instead, “it is frequently the case 

under the Full Faith and Credit Clause that a court can lawfully apply either the law 

of one State or the contrary law of another.”  Franchise Tax Board of California v. 

Hyatt, 538 U.S. 488, 496 (2003) (Hyatt I).  By contrast, “[a] final judgment in one 

State, if rendered by a court with adjudicatory authority over the subject matter and 

persons governed by the judgment, qualifies for recognition throughout the land.”  

Baker, 522 U.S. at 233.  A court may be guided by the forum state’s public policy 

 
16 It provides: 

Such Acts, records and judicial proceedings or copies thereof, so authenticated, 

shall have the same full faith and credit in every court within the United States and 

its Territories and Possessions as they have by law or usage in the courts of such 

State, Territory or Possession from which they are taken. 

28 U.S.C. §1738.   

Likewise, the Pennsylvania legislature has enacted the Uniform Enforcement of Foreign 

Judgments Act, which defines “foreign judgment” as “any judgment, decree, or order of a court of 

the United States or of any other court requiring the payment of money which is entitled to full 

faith and credit in this Commonwealth.”  42 Pa. C.S. §4306. 
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in determining the law applicable to a controversy, but there is no “public policy 

exception” to the full faith and credit due a court’s judgment.  Id. at 233. 

At issue here is whether the Second Amended Plan, if approved by this 

Court, would give full faith and credit to the insurance laws of Maine, 

Massachusetts, and Washington.  The Court concludes that it would.   

In Carroll v. Lanza, 349 U.S. 411 (1955), the United States Supreme 

Court considered a negligence action brought by a Missouri worker against a general 

contractor in Arkansas, where he sustained injuries.  Both Missouri and Arkansas 

had enacted a workers’ compensation law that provided the exclusive remedy of the 

employee for a work-related injury.  The Arkansas law, however, also allowed the 

injured employee to pursue common-law tort claims against a third party.  The 

Supreme Court held that the Full Faith and Credit Clause did not make Missouri’s 

statute a bar to enforcement of Arkansas’ law.  Arkansas had sufficient grounds to 

apply its own law because of its interest in protecting persons injured within its 

borders and, thus, “opened its courts to negligence suits against prime contractors, 

refusing to make relief by way of workmen’s compensation the exclusive remedy.”  

Id. at 412-13.  In sum, Missouri law (compared with Arkansas Law) embodied “a 

conflicting and opposed policy,” and Arkansas law did not embody “any policy of 

hostility to the public Acts of Missouri.”  Id. at 413.   

Likewise, in Hyatt I, 538 U.S. 488, a former California resident who 

had moved to Nevada brought tort actions in Nevada state court against the 

California franchise tax board, alleging negligent misrepresentation, invasion of 

privacy, fraud, and other torts in connection with the board’s assessments and 

penalties for taxes he allegedly owed.  The Nevada Supreme Court applied Nevada 

law, which gave state agencies immunity for negligence but not for intentional torts.  
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Accordingly, the Nevada Supreme Court ordered the trial court to dismiss the 

negligence claim for lack of jurisdiction but allowed the intentional tort claims to 

proceed to trial.  The tax board appealed.   

The United States Supreme Court upheld the Nevada Supreme Court’s 

decision.  The Court emphasized that the Full Faith and Credit Clause does not 

require one state to apply another state’s law that violates its “own legitimate public 

policy.”  Id. at 497 (internal quotations omitted).  Nevada’s choice of law in that case 

did not “exhibi[t] a policy of hostility to the public Acts of a sister State.”  Id. at 499 

(citing Carroll, 349 U.S. at 413).  Further, Nevada had “sensitively applied 

principles of comity with a healthy regard for California’s sovereign status” by 

“relying on the contours of Nevada’s own sovereign immunity from suit as a 

benchmark for its analysis.”  Id. at 499.   

Following remand, a jury found in the taxpayer’s favor and awarded 

him almost $500 million in damages and fees.  The tax board again appealed to the 

Nevada Supreme Court, arguing that the Full Faith and Credit Clause required 

Nevada to limit damages to $50,000, the maximum that Nevada law would permit 

in a similar suit against its own agencies.  The Nevada Supreme Court affirmed $1 

million of the award.  Instead of applying the Nevada statute applicable to suits 

against Nevada’s own agencies, the Nevada Supreme Court applied a special rule 

for one case.  On further appeal, the United States Supreme Court held that this 

decision of the Nevada Supreme Court violated the Full Faith and Credit Clause 

because it lacked the “healthy regard for California’s sovereign status” and 

“reflect[ed] a constitutionally impermissible policy of hostility to the public Acts of 

a sister State.”  Franchise Tax Board of California v. Hyatt, 136 S.Ct. 1277, 1282-

83 (2016) (Hyatt II) (citation omitted). 
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In the case sub judice, the evidence demonstrated that the Rehabilitator 

will use the If Knew Premium methodology in the implementation of the Plan.  This 

methodology will assume a 60% lifetime loss ratio, which is the benchmark for a 

premium rate increase in Pennsylvania and most other states.  The If Knew Premium 

methodology is used by insurance regulators nationwide to set long-term care 

insurance premium rates.  The self-sustaining premium to be implemented in Phase 

Two of the Plan will likewise use a 60% lifetime loss ratio.  See 31 Pa. Code 

§89a.117 (“Benefits under long-term care insurance policies shall be deemed 

reasonable in relation to premiums provided the expected loss ratio is at least 

60%[.]”). 

A review of the insurance statutes of Maine, Massachusetts, and 

Washington shows that these sister states share Pennsylvania’s interest in ensuring 

that long-term care insurance premium rates are not excessive, unfairly 

discriminatory, or unreasonable in relation to the benefits provided under the 

policy.17  This commonly-shared interest will be advanced, rather than impaired, by 

the Second Amended Plan, which seeks to correct SHIP’s discriminatory premium 

rate structure; sets the premium rates to appropriate levels; and employs the If Knew 

 
17 The Maine Insurance Code requires that the state insurance regulator determine that the rate 

filings on health insurance policies comply with “the requirements that rates not be excessive, 

inadequate or unfairly discriminatory.” 24-A Me. Stat. Ann. §2736.  The insurance statute in 

Massachusetts provides that the insurance commissioner may “disapprove such form of policy if 

the benefits provided therein are unreasonable in relation to the premium charged, or if it contains 

any provision which is unjust, unfair, inequitable, misleading or deceptive, or which encourages 

misrepresentation as to such policy[.]”  Mass. Gen. Laws Ann. Ch. 175 §108(8)(A).  Likewise, the 

insurance statute in Washington provides that long-term care insurance rate increases are not 

permitted “if the benefits provided therein are unreasonable in relation to the premium charged.”  

Wash. Rev. Code §48.18.110.  These standards are similar to the Pennsylvania standard for 

adjusting long-term care insurance premium rates.  See Section 353 of The Insurance Company 

Law of 1921, Act of May 17, 1921, P.L. 682, as amended, added by the Act of June 23, 1931, P.L. 

904, 40 P.S. §477a. 
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Premium methodology to establish a premium level that is reasonable in relation to 

the benefits paid. 

Alternatively, under an Issue-State Rate Approval Option, a state may 

opt out of the rate approval section in the Plan.  If a state opts out, the Rehabilitator 

will file an application to increase rates for policies issued in that state to the If Knew 

Premium level.  The regulator for the opt-out state will render a decision on the 

Rehabilitator’s rate increase application; if it is only partially approved, the 

Rehabilitator will downgrade the benefits under the affected policies accordingly.  

Cantilo testified that policyholders in an opt-out state will still have four options, 

although they are not exactly the same as those offered in the Second Amended Plan.  

This does not render the Issue-State Rate Approval Option “coercive” or “nominal,” 

as the Intervening Regulators assert; rather, it provides the issue state with a 

meaningful way to control the mix of benefit reductions and premium rate increases.  

It prevents the opt-out state from interfering with Pennsylvania’s ability to 

rehabilitate SHIP.  In sum, the Second Amended Plan gives a “healthy regard” for 

the insurance laws of other states by “relying on the contours of [Pennsylvania 

insurance law] as a benchmark for its analysis.”  Hyatt I, 538 U.S. at 499. 

The Second Amended Plan does not follow the ordinary rate review 

process for a solvent insurer, but it preserves the substantive rights of SHIP’s 

policyholders to have their premium reviewed by a qualified actuary and an 

insurance regulator to ensure that the rate is actuarially justified and reasonable in 

relation to the benefits.  The Plan changes the forum for the premium determinations 

to the state responsible for the rehabilitation of SHIP, i.e., Pennsylvania.  The 

conflict between Pennsylvania law and the laws of Maine, Massachusetts, and 

Washington, if any, is one of procedure, to which this Court owes no deference.  See 
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Wilson v. Transport. Ins. Co., 889 A.2d 563, 571 (Pa. Super. 2005) (citation omitted) 

(the “choice of law” analysis applies only to conflicts of substantive law, which 

“creates the rights and duties of the parties to a judicial proceeding”).  

The insistence of the Intervening Regulators that the Rehabilitator 

submit rate increase applications to 46 states, the District of Columbia, and the U.S. 

Virgin Islands renders a rehabilitation of SHIP an impossibility.  Pennsylvania has 

a compelling interest in enforcing Article V, which protects “the interests of 

insureds, creditors, and the public generally” through 

(i) early detection of any potentially dangerous condition in an 

insurer, and prompt application of appropriate corrective 

measures; (ii) improved methods for rehabilitating insurers, 

involving the cooperation and management expertise of the 

insurance industry; (iii) enhanced efficiency and economy of 

liquidation, through clarification and specification of the law, to 

minimize legal uncertainty and litigation; (iv) equitable 

apportionment of any unavoidable loss; (v) lessening the 

problems of interstate rehabilitation and liquidation by 

facilitating cooperation between states in the liquidation process, 

and by extending the scope of personal jurisdiction over debtors 

of the insurer outside this Commonwealth; and (vi) regulation of 

the insurance business by the impact of the law relating to 

delinquency procedures and substantive rules on the entire 

insurance business. 

Section 501(c) of Article V, 40 P.S. §221.1(c) (emphasis added).18  Furthermore, as 

this Court observed in Mutual Fire I, 

the benefits of rehabilitation—its flexibility and avoidance of 

inherent delays—are preferable to the static and cumbersome 

procedures of statutory liquidation.  The statute’s purpose is, in 

the end, that to which we must give effect. That legislatively 

 
18 Section 501(b) of Article V states that its provisions “shall be liberally construed to effect the 

purpose stated in subsection (c).”  40 P.S. §221.1(b).   
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stated purpose is “the protection of the interests of insureds, 

creditors, and the public generally....” and the “equitable 

apportionment of any unavoidable loss” through, inter 

alia, “improved methods for rehabilitating insurers....”  Section 

501 of the Act, 40 P.S. §221.1. No interest is served by adding to 

the delay which has already occurred in this case.  On the 

contrary, the goals of Article V of the Act are better served by a 

rehabilitation which effectively ensures more distribution in a 

shorter period of time than would occur in liquidation. 

572 A.2d at 803. 

Here, the evidence established that the ordinary rate filing process often 

involves 6 to 12 months of preparation and years of review in some states.  “No 

interest is served by adding to the delay which has already occurred in this case.”  

Mutual Fire I, 572 A.2d at 803.  Further, a state-by-state rate filing process would 

not address the inconsistent rate approvals from state insurance regulators, which 

leave SHIP with less revenue than needed and similarly situated policyholders 

paying vastly different premiums for the same coverage.  Cantilo credibly testified 

that the Plan’s premium rate methodologies and approval mechanisms are necessary 

to address the inequities in SHIP’s current rate structure.  The use of the If Knew 

Premium across all policies will put all policyholders on a level playing field because 

it is calculated on a seriatim basis.   

In sum, under Article V, the Rehabilitator has the authority to propose, 

and this Court has the authority to approve, the Second Amended Plan’s provisions 

regarding the establishment of premium rates for the four policyholder options in 

Phase One.  The Full Faith and Credit Clause does not require the Rehabilitator to 

submit these premium rates to 46 states, the District of Columbia, and the U.S. 

Virgin Islands for their review and approval.  This would fracture Pennsylvania’s 

“own legitimate public policy” in the rehabilitation of SHIP, a Pennsylvania-
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domiciled insurer.  Hyatt I, 538 U.S. at 497.  In no way does this aspect of the Second 

Amended Plan reflect “a policy of hostility to the public Acts of a sister State.”  Id. 

at 499.  To the contrary, the interests of Maine, Massachusetts, and Washington in 

ensuring that long-term care insurance premium rates are not excessive, unfairly 

discriminatory, or unreasonable to the benefits provided will be advanced, rather 

than impaired, by the Plan.   

Finally, the Court rejects the Intervening Regulators’ arguments on 

comity. Application of comity is “a matter of judicial discretion,” and Pennsylvania 

courts exercise comity “when application of another state’s law contradicts no public 

policy of Pennsylvania and instead furthers a Pennsylvania policy.”  Chestnut v. 

Pediatric Homecare of America, Inc., 617 A.2d 347, 350 (Pa. Super. 1992).  The 

Plan has “sensitively applied principles of comity with a healthy regard” for the 

insurance laws of other states by “relying on the contours of [Pennsylvania insurance 

law] as a benchmark for its analysis.”  Hyatt I, 538 U.S. at 499. 

Once this Court renders a judgment on the Second Amended Plan, it is 

Maine, Massachusetts, and Washington that owe this Court’s judgment full faith and 

credit.  See Underwriters National Assurance Co. v. North Carolina Life and 

Accident and Health Insurance Guaranty Association, 455 U.S. 691 (1982).  See 

also 1 COUCH ON INSURANCE 3d §5:31 (discussing state court’s violation of Full 

Faith and Credit Clause by refusing to treat prior judgment of another state’s 

insurance rehabilitation court as res judicata).  

2. The Plan Satisfies all Constitutional Requirements 

The Intervening State Insurance Regulators argue that the Second 

Amended Plan is unconstitutional because it does not satisfy the standard that 

“[c]reditors and policyholders must fare at least as well under a rehabilitation plan 
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as they would under a liquidation.”  Koken v. Fidelity Mutual Life Insurance Co., 

803 A.2d 807, 826 (Pa. Cmwlth. 2002) (citing Neblett v. Carpenter, 305 U.S. 297 

(1938)).  In applying the Carpenter standard, this Court is guided by the three-part 

test adopted in Mutual Fire II.19  The “threshold inquiry” is whether the state action 

“has operated to substantially impair a contractual relationship” in violation of 

Article I, Section 10 of the United States Constitution and Article I, Section 17 of 

the Pennsylvania Constitution.20  Mutual Fire II, 614 A.2d at 1094 n.4.  An 

impairment of contractual rights is not a per se violation of law.  Id.  If a particular 

policyholder is found to be worse off under a rehabilitation plan, the impairment 

could be considered “substantial,” but the Court still needs to determine whether (1) 

the rehabilitator has acted for a legitimate and significant public purpose and (2) the 

adjustment of contractual rights is reasonable and of a nature appropriate to that 

public purpose.  Id.  To that end, the Court must be mindful that Article V is intended 

to protect “the interests of insureds, creditors, and the public generally[.]”  Section 

501(c) of Article V, 40 P.S. §221.1(c).   

i. The Plan Satisfies Pennsylvania’s Interpretation of Carpenter 

Under the so-called “Carpenter test,” a rehabilitation plan should be 

confirmed if creditors will fare at least as well under the plan as they would in 

liquidation. Mutual Fire II, 614 A.2d at 1093-94.  As our Supreme Court has 

 
19 Several of the objectors to the Mutual Fire rehabilitation plan argued that the plan impaired their 

contractual rights.  In analyzing their argument, our Supreme Court expressly adopted the three-

part test announced by the United States Supreme Court in Energy Reserves Group, Inc. v. Kansas 

Power and Light Co., 459 U.S. 400, 411 (1983), for determining when a state law may impair a 

contractual right.  Mutual Fire II, 614 A.2d at 1094 n.4.  Thus, whether an alleged contractual 

impairment is caused by a receiver’s workout plan or a statute, the analysis is the same. 
20 Article I, Section 10 of the United States Constitution states, in pertinent part:  “No State shall 

… pass any … Law impairing the Obligation of Contracts[.]”  U.S. CONST. art. 1, §10.  Article I, 

Section 17 of the Pennsylvania Constitution states:  “No … law impairing the obligation of 

contracts … shall be passed.”  PA. CONST. art. I, §17. 
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explained, this does not mean that every single policyholder must satisfy that test. 

See id. at 1102 (“individual interests might have to be sacrificed or compromised in 

order to preserve the ultimate goal of [the rehabilitation] process[.]”); see also Penn 

Treaty, 63 A.3d at 453 (“[Carpenter] did not establish the broad principle that a 

rehabilitation plan is per se invalid unless every policyholder will fare as well in 

rehabilitation as in liquidation.”).  Instead, the Court is guided by the three-part test 

established by Mutual Fire II.  Penn Treaty, 63 A.3d at 453. 

Under that test, if a particular policyholder is found to be worse off 

under a rehabilitation plan than in liquidation, and that impairment is “substantial,” 

the Court should confirm the plan so long as the Rehabilitator has acted for a 

legitimate and significant public purpose and the contractual modification is 

reasonable and appropriate to that public purpose.  Id.  In this regard, “[t]he Court 

must consider the greater good, including the consequences to the larger class of 

policyholders and the taxpaying public.”  Id. (citing Vickodil v. Insurance 

Department, 559 A.2d 1010, 1013 (Pa. Cmwlth. 1989)). 

The Second Amended Plan meets that test.  Even assuming, arguendo, 

that the Plan substantially impairs policies, it serves a legitimate and significant 

public purpose, and the policy modifications are reasonable and appropriate to that 

purpose.  At the hearing, Special Deputy Rehabilitator Cantilo aptly observed: 

And the question that we were debating [was], is it reasonable, if 

a policyholder has been paying a quarter for a dollar’s worth of 

insurance for decades, to adopt, as the workout plan, a plan in 

which the taxpayers step up to pay their remaining 75 cents. 

And what we concluded is that we could right size the policy, and 

we could create a set of options for policyholders that would 

enable them to get fundamental [long term care] coverage but 

pay reasonable rates like the rest of the country for that coverage 

and not shift all that burden to the taxpayers. 
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N.T., 5/17/2021, at 78-79.  In short, the Plan narrows the Funding Gap, promotes 

fairness and equity among policyholders, and appropriately balances the interests of 

the policyholders and the broader taxpaying public. 

ii. The Intervening Regulators’ Interpretation of Carpenter is 

Flawed 

The Intervening Regulators urge a rigid application of Carpenter, i.e., 

that all policyholders must fare as well in rehabilitation as they would in liquidation.  

To that end, the Intervening Regulators compared the net present value of the benefits 

policyholders will receive under the Second Amended Plan with the net present 

value of the benefits they can expect to receive in a liquidation.  Notably, the Court 

in Carpenter was comparing the cash payment to policyholders under a 

rehabilitation plan with the cash payment they would receive in a liquidation, at a 

time when there was no guaranty association protection for policyholders.21  Here, 

the alternatives are not cash payments but continued insurance coverage.  The value 

comparison of coverage to SHIP policyholders in a rehabilitation as compared to a 

liquidation cannot be reduced to dollar amounts.  

The Intervening Regulators’ metric is one not actually used by 

policyholders when making the decision to purchase long-term care insurance.  As 

testimony from Cantilo and Bodnar established, consumers choose their policy 

benefits and limits according to their personal circumstances.  For example, a 

 
21 The judicially created requirement that a rehabilitation must treat policyholders better than 

would a liquidation pre-dates the creation of guaranty associations.  Arguably, guaranty 

association protection should not be part of that analysis because the associations exist as a matter 

of legislative grace.  Legislatures can repeal the guaranty association statutes or reduce the benefit 

caps.  As it is, there is commonality but not uniformity.  In any event, the existence of guaranty 

association protection was part of the Rehabilitator’s analysis and, practically speaking, that 

protection cannot be ignored.  Nor can its cost to other stakeholders, i.e., policyholders of the 

guaranty associations’ member insurers and taxpayers. 
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policyholder may wish to protect his estate against dissipation by an extended stay 

in a nursing home.  Each policyholder will have different goals and different 

financial situations that will affect the type and amount of coverage they purchase.  

Not a single witness testified that the liquidation value of a policy figures into this 

analysis.  Cantilo and Bodnar opined that the comparison methodology 

policyholders use is the maximum policy value, not the Carpenter value.  Cantilo 

provided compelling examples of actual SHIP policyholders whose Carpenter 

value, using the Intervening Regulators’ proposed net present value metric, would, 

in fact, produce a poor option for that policyholder.  See Ex. RP-56 at 102-03.  The 

Court credits Cantilo’s statement that “[t]here are many cases where the raw 

projection of future benefits less future premiums [doesn’t] really tell you what the 

real value of the policy is.”  N.T., 5/17/2021, at 177. 

In any event, even under the Intervening Regulators’ metric, 85% of 

SHIP policyholders will be offered one option with a value equal to or higher than 

the value of the policy they will have in liquidation.  Several other metrics produced 

even higher percentages of policyholders who will fare at least as well under the 

Plan as in liquidation. 

3. The Plan is Feasible to the Extent Required by Pennsylvania 

Law 

The Intervening Regulators argue that the Second Amended Plan is not 

feasible because it is unlikely to eliminate the Funding Gap and restore SHIP to 

solvency.  To begin, there is no statutory requirement in Pennsylvania that a 

rehabilitation plan must be “feasible” in order to be approved, nor has that standard 

been adopted in our decisional law.  The only reference to feasibility anywhere in 

Pennsylvania law occurred in the Mutual Fire receivership during the 

implementation of an already approved rehabilitation plan.  Mutual Fire II, 614 A.2d 
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1086.  The Intervening Regulators have not cited any other case in which 

“feasibility” appears.  Notably, in Mutual Fire, the rehabilitator raised “feasibility” 

to support a request to modify the Court-approved rehabilitation plan.  Id. at 1090.  

The Intervening Regulators’ attempt to read a non-existent pre-approval “feasibility” 

requirement into Article V has no support in Mutual Fire II. 

The Intervening Regulators argue that a “feasible” rehabilitation plan 

must be “reasonably likely to succeed in restoring the company to solvency” in order 

to be approved.  Intervening Regulators’ Post-Hearing Memorandum at 5.  

First, the Court notes that the meaning of “company solvency” is 

context specific.  The peak of SHIP’s activity in the insurance marketplace was in 

the late 1990s, when it had more than 300,000 policies in force.  N.T., 5/17/2021, at 

40; Ex. RP-56 at 18.  By 2003, when SHIP discontinued writing new business and 

went into run-off, the number of policies in force was already in a steep decline.  Id.  

The Second Amended Plan, if successful, will restore SHIP to what it was pre-

receivership, i.e., an insurer winding down its long-term care insurance business and 

able, as a going concern, to continue coverage and pay the claims of its existing 

policies.  The Court rejects the Intervening Regulators’ suggestion that a return to 

solvency by SHIP requires more than a return to its pre-receivership status.  SHIP 

had long ceased being an active and growing presence in the insurance marketplace.   

Second, the Pennsylvania Supreme Court has stated that “[s]o long as 

the rehabilitation properly conserves and equitably administers ‘the assets of the 

involved [insurer] in the interest of investors, the public and others, (with) the main 

purpose being the public good’ the plan … is appropriate.”  Mutual Fire II, 614 A.2d 

at 1094 (quoting 2A COUCH ON INSURANCE 2d §22.10).  Simply, the Court rejected 
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the notion that a rehabilitation plan must contemplate a resuscitation of the insolvent 

insurer’s operations.   

Under any outcome, the Second Amended Plan will materially reduce 

the Funding Gap and significantly improve SHIP’s financial condition.  The 

Intervening Regulators offered no substantive evidence to overcome the 

Rehabilitator’s evidence on this issue.  The Intervening Regulators correctly point 

out that the ultimate goal of the Mutual Fire rehabilitation plan was to restore the 

company to solvency.  The Second Amended Plan has, as its ultimate goal, SHIP’s 

return to solvency.  It “does not have to restore the company to its exact original 

condition.”  Mutual Fire II, 614 A.2d at 1094.   

Further, as a matter of public policy the rehabilitation of an insurer, 

where possible, is the preferred course.  Penn Treaty, 63 A.3d at 440 (recognizing 

liquidation as a remedy of last resort); Koken v. Legion Insurance Co., 831 A.2d 

1196, 1230 (Pa. Cmwlth. 2003) (same); and Mutual Fire II, 614 A.2d at 1094 (same).  

As this Court explained, “a liquidation, no matter how ‘successful,’ is certain to 

cause harm to the policyholders, creditors and taxpaying public[.]”  Penn Treaty, 63 

A.3d at 461. 

In summary, Article V does not require the Second Amended Plan be 

“feasible” in order to be approved, and the Intervening Regulators’ arguments to the 

contrary simply voice a disagreement with the Rehabilitator’s exercise of discretion. 

The Plan will eliminate or reduce the Funding Gap, which is a legitimate purpose.  

The ultimate goal of the Second Amended Plan is to return SHIP to the level of 

solvency needed to run-off its long-term care insurance business. 
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4. The Plan is Fair and Equitable 

As stated, SHIP’s current premium rate structure is unfairly 

discriminatory because policyholders with substantially similar coverage are not 

paying the same premium, thereby burdening some policyholders with subsidizing 

the premium payments of other policyholders.  This Court has recognized that 

eliminating these unfair “subsidies between policyholders in different states and 

between different groups of policyholders” is itself a legitimate goal of 

rehabilitation.  Penn Treaty, 63 A.3d at 443, 460.  

The Intervening Regulators argue that unless the Plan maintains SHIP’s 

current unequal treatment of policyholders on a state-by-state basis, then the Plan is 

unlawful.  The Intervening Regulators’ position fails for several reasons. 

First, the Intervening Regulators lack standing to assert the claim that 

the Plan treats “policyholders in different States differently.”  Intervening 

Regulators’ Post-Hearing Memorandum at 32.  They expressly disavowed that they 

were appearing in a parens patriae or other representative capacity for policyholders 

in their states.  N.T., 5/19/2021, at 541-47.  Even so, the Intervening Regulators 

failed to present any evidence showing how policyholders in their respective states 

would be unfairly treated by the Plan’s proposal to eliminate unfair subsidies 

between groups of policyholders. 

Second, the Plan will end the existing unequal treatment of similarly 

situated policyholders.  The Intervening Regulators strain to characterize some 

policyholders as receiving “more” by “suffering smaller benefit cuts” when 

compared to other policyholders receiving “less” by “suffering greater benefit cuts.” 

Intervening Regulators’ Post-Hearing Memorandum at 38.  This is a function of the 

fact that many policyholders presently pay an inadequate premium.  The Court 
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rejects the Intervening Regulators’ characterization of right sizing premium to policy 

coverage as itself an act of unequal treatment. 

To eliminate the unfair subsidies between policyholders, the change in 

rates or coverages will have a greater impact on the more underpriced (and over-

subsidized) policies that have benefited at the expense of other policyholders.  The 

Plan will require similarly situated policyholders to pay the same premium for the 

same coverage.  The Plan’s elimination of unfair subsidies between policyholders 

aligns with this Court’s precedent in the Penn Treaty receivership, which recognized 

that a rehabilitation plan may properly eliminate such subsidies.  Penn Treaty, 63 

A.3d at 443, 460. 

Third, the Intervening Regulators improperly invoke Section 544(b) of 

Article V, 40 P.S. §221.44(b), which states that no subclasses may be created within 

the policyholder class in a liquidation.  As a threshold matter, this is a rehabilitation, 

not a liquidation.  More fundamentally, the Plan does not give “some policyholders 

greater consideration than others.”  Intervening Regulators’ Post-Hearing 

Memorandum at 35.  To the contrary, the Second Amended Plan treats similarly 

situated policyholders the same regardless of the state in which their policy was 

issued. 

D. Other Concerns and Objections Raised at the Hearing are 

Overruled or Have Been Adequately Addressed 

1. Intervening Regulators’ Application for Reconsideration 

At the close of the hearing on May 21, 2021, this Court granted the 

Rehabilitator’s oral motion “for judgment in the nature of a directed verdict” against 

the Intervening Regulators regarding the Issue State Rate Approval Option in the 

Second Amended Plan.  N.T., 5/21/2021, at 981.  The Rehabilitator argued that the 

Intervening Regulators did not present any evidence that their interests would be 
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harmed by the Issue State Rate Approval Option, and as such, their objection to the 

Issue State Rate Approval Option cannot serve as a basis for this Court to disapprove 

the Plan.  Id. at 986-88. 

On June 1, 2021, the Intervening Regulators filed an application for 

reconsideration for the stated reason that the Rehabilitator’s motion was vague, was 

made without notice and lacked support in the applicable court rules.  More 

specifically, the Intervening Regulators contend that the term “[I]ssue [S]tate [R]ate 

[A]pproval [O]ption” is not “meaningful,” as “it is impossible to tell” whether it was 

referring to the “opt-out” provision under the Second Amended Plan.  Application 

for Reconsideration at 7.  They also contend that a motion for a directed verdict can 

be filed only in a “jury case” or an “adversarial proceeding,” which is not the case 

here.  Id. at 8, 12.  Even so, to grant a motion for a directed verdict requires this 

Court to consider “all of the evidence before it in the light most favorable to the 

[Intervening] Regulators.”  Id. at 14.  They assert that the Rehabilitator’s motion 

“[f]ails on the [r]ecord” because Cantilo and Bodnar testified that the Plan seeks to 

“supersede the existing state rate approval system,” which would impact state 

regulators and policyholders.  Id. at 14-15.  The Intervening Regulators’ arguments 

are not persuasive.  

To begin, the Rehabilitator’s motion for a directed verdict was not 

vague.  In moving for a directed verdict, the Rehabilitator’s counsel stated that “the 

[Intervening Regulators] have failed to put on any evidence which would or could 

support an interest they purport to represent with respect to the issue[] state rate 

approval option.”  N.T., 5/21/2021, at 981-82.  Counsel went on to assert that “absent 

any testimony as to the ways in which a regulator is constrained or harmed by that 

option, the [Intervening Regulators] here have no argument to present which would 



71 

 

show that [the option] does not sufficiently address the concerns that they have raised 

at some earlier stage in these proceedings.”  Id. at 986.  The Intervening Regulators 

objected to the motion for the reason that granting a directed verdict would be 

improper under the circumstances as the case presents “significant open legal 

issues.”  Id. at 989.  The Rehabilitator’s counsel responded: 

To be clear, we’re only seeking the directed verdict on the [I]ssue 

[S]tate [R]ate [A]pproval [O]ption issue.  I don’t have here where 

it was raised in the memorandum.  We’re not seeking a directed 

verdict as to, generally, the questions of whether the [P]lan is fair 

and equitable or the exercise of the [R]ehabilitator’s discretion 

generally.  This is a narrow motion, Your Honor, on the [I]ssue 

[S]tate [R]ate [A]pproval [O]ption and the opt-out offer 

thereunder[.] 

Id. at 991. 

After hearing arguments from both parties, the Court granted the 

motion.  It stated that “there is an opt-out option that preserves the right of the [] … 

state of issue to pursue a state rate approval powers and [Intervening Regulators’] 

witness did not address why the [P]lan was deficient … in that way.”  Id. at 994.  In 

short, the motion was not vague.       

This Court also rejects the Intervening Regulators’ argument that the 

Rehabilitator’s motion for a directed verdict lacked due notice.  The Intervening 

Regulators do not cite, and this Court did not find, any legal authority which would 

have required such notice.  The Rehabilitator did not need to disclose her litigation 

strategy at the hearing with the Intervening Regulators.  In any event, the Intervening 

Regulators were given an opportunity to file with this Court an application for 

reconsideration, which they did on June 1, 2021. 
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Nor did the Intervening Regulators cite any legal authority to support 

their proposition that a directed verdict can only be entered in a jury trial.  Notably, 

the Intervening Regulators’ proposition is at odds with their earlier position that this 

Court should have ruled on the legal issues before holding an evidentiary hearing on 

the Second Amended Plan.   

Pennsylvania Rule of Appellate Procedure 106 provides:  

Unless otherwise prescribed by these rules the practice and 

procedure in matters brought before an appellate court within its 

original jurisdiction shall be in accordance with the appropriate 

general rules applicable to practice and procedure in the courts 

of common pleas, so far as they may be applied. 

PA. R.A.P. 106.  However, the Intervening Regulators point to Pennsylvania Rule of 

Appellate Procedure 3783(b), which provides that “[t]he Pennsylvania Rules of Civil 

Procedure shall apply to adversarial proceedings.”22  PA. R.A.P. 3783(b).  Because 

an action to rehabilitate an insurer pursuant to Article V is a “formal proceeding,” 

not an “adversarial proceeding,” PA. R.A.P. 3772(f), the Intervening Regulators 

argue that it is not subject to the Rules of Civil Procedure.   

The Intervening Regulators overlook the precept that the Court has 

discretion to conduct a statutory proceeding as is expedient and appropriate to move 

the case to a conclusion in a methodical fashion.  See, e.g., In re Tax Sale Held 

 
22 Rule 3772(c) defines “adversarial proceeding” as  

[a]ny action (1) initiated by the rehabilitator or liquidator against persons other than 

the insurer, (2) asserting a right or interest afforded by Article V and for which 

neither Article V nor prior orders of the Court provide an avenue for redress, and 

(3) that the Court determines shall be governed by Pa. R.A.P. 3783 (adversarial 

proceedings) as an adversarial proceeding. 

PA. R.A.P. 3772(c).  Pennsylvania Rules of Appellate Procedure 3771 to 3784 (Summary and 

Formal Proceedings Against Insurers) apply to all actions in the Commonwealth Court arising 

under Article V.  PA. R.A.P. 3771-3784. 
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September 10, 2003 by Tax Claim Bureau of County of Lackawanna, 859 A.2d 15, 

18 (Pa. Cmwlth. 2004) (recognizing that while a trial court is not required to use the 

Pennsylvania Rules of Civil Procedure in tax sale proceedings, it has discretion to 

use the Rules of Civil Procedure where appropriate).  

Here, the Rehabilitator seeks approval of the Second Amended Plan in 

this Court’s original jurisdiction.23  Pennsylvania Rule of Civil Procedure 226(b) 

provides that a trial court may, “[a]t the close of all the evidence … direct a verdict 

upon the oral or written motion of any party.”  PA. R.C.P. No. 226(b).  This Court 

has affirmed the entry of a directed verdict following a single-judge bench trial.  See, 

e.g., Geschwindt v. Wagner, 1 A.3d 970 (Pa. Cmwlth. 2010) (affirming directed 

verdict entered by trial court following bench trial).  This Court has entered directed 

verdicts in matters brought within its original jurisdiction.  See, e.g., Pennsylvania 

Human Relations Commission v. School District of Philadelphia, 651 A.2d 177 (Pa. 

Cmwlth. 1993) (granting a school district’s motion for a directed verdict by treating 

it as a motion for a compulsory nonsuit24 against the Pennsylvania Human Relations 

Commission on the ground that it had failed to demonstrate that mandatory 

desegregation measures were feasible).  

A directed verdict can be entered in one of two circumstances:  

one, the movant is entitled to judgment as a matter of law and/or 

two, the evidence is such that no two reasonable minds could 

 
23 42 Pa. C.S. §761(a)(3) (This Court has “original jurisdiction of all civil actions or proceedings 

… [a]rising under Article V of the act of May 17, 1921 (P.L. 789, No. 285), known as ‘The 

Insurance Department Act of 1921.’”). 
24 While the trial court may, “[a]t the close of all the evidence … direct a verdict upon the oral or 

written motion of any party,” PA. R.C.P. No. 226 (emphasis added), “the court, on oral motion of 

the defendant, may enter a nonsuit on any and all causes of action if, at the close of the plaintiff’s 

case on liability, the plaintiff has failed to establish a right to relief.”  PA. R.C.P. No. 230.1(a)(1) 

(emphasis added).  
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disagree that the outcome should have been rendered in favor of 

the movant.  With the first, the court reviews the record and 

concludes that, even with all factual inferences decided adverse 

to the movant, the law nonetheless requires a verdict in his favor.  

Whereas with the second, the court reviews the evidentiary 

record and concludes that the evidence was such that a verdict 

for the movant was beyond peradventure. 

Hall v. Episcopal Long Term Care, 54 A.3d 381, 395 (Pa. Super. 2012) (quoting 

Campisi v. Acme Markets, Inc., 915 A.2d 117, 119 (Pa. Super. 2006)). 

The issue raised in the Rehabilitator’s motion for a directed verdict is a 

narrow one: whether the Issue State Rate Approval Option is unlawful as the 

Intervening Regulators alleged.  This is a mixed question of law and fact.  The 

Intervening Regulators assert that the Issue State Rate Approval Option is coercive 

and provides them with no meaningful review of the rate filings.  In their application 

for reconsideration, the Intervening Regulators contend that the “opt-out” provision 

cannot be “separated from the larger concern over superseding [s]tate rate approval 

statutes[.]”  Application for Reconsideration at 7.   

The Intervening Regulators did not present any evidence to support 

their challenge to the opt-out provision of the Plan.  Cantilo credibly testified that if 

a state chooses to exercise the Issue State Rate Approval Option, the Rehabilitator 

will file an application on a seriatim basis to increase rates for policies issued in that 

state.  The Intervening Regulators assert that the requirement that opt-out states act 

within 60 days and review the rate filings on a seriatim basis is “inconsistent” with 

“state practices.”  Application for Reconsideration at 16.  However, no evidence in 

the record supports this claim. 

In sum, the Intervening Regulators did not show that the Issue State 

Rate Approval Option is unconstitutional or otherwise is harmful to their interests.  
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Collectively, those interests involve approximately 2,000 of the 39,000 

policyholders affected by the Plan.  Ex. RP-22 at 2.  This Court properly entered a 

directed verdict on the Intervening Regulators’ objection to the Issue State Rate 

Approval Option.  However, this Court disagrees with the Rehabilitator’s 

proposition that the Intervening Regulators should be dismissed from the 

rehabilitation proceeding.  The Rehabilitator’s motion was a narrow one, as was this 

Court’s order granting the motion.  

For the foregoing reasons, this Court denies the Intervening Regulators’ 

application for reconsideration. 

2. Policy Restructuring 

NOLHGA and Lapinski raised concerns about the policy restructuring 

provisions in the Second Amended Plan that impact SHIP’s tax liability.  The 

restructuring will address potential taxable income owed by SHIP for cancellation 

of indebtedness and will bifurcate policy liabilities into funded and unfunded 

portions.  This policy restructuring will not affect coverage for policyholders either 

now or in the event of a liquidation.  Cantilo testified that the restructuring does not 

affect policyholder choices and will not be performed on a seriatim basis.  N.T., 

5/17/2021, at 143.  

As a result of the concerns raised at the hearing, the Rehabilitator will 

file a separate application with this Court to address the restructuring and tax issues.  

N.T., 5/21/2021, at 996.  All parties will have an opportunity at that point to raise 

objections. 

3. Policyholder Communications 

NOLHGA raised concerns regarding policyholder communications, 

especially with respect to information related to guaranty associations and their 
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coverage limit.  However, NOLHGA’s president and fact witness, Peter Gallanis, 

acknowledged that the Rehabilitator has not refused to engage with NOLHGA 

regarding its concerns with the Plan or consider NOLHGA’s proposed changes.  

N.T., 5/20/2021, at 686.  NOLHGA is free to propose modifications to the Plan and 

continue to communicate with the Rehabilitator, as NOLHGA has done to date. 

Gallanis acknowledged that the Rehabilitator is a “capable commissioner” who 

understands the “important aspects” of the guaranty association system.  Id. at 680.   

4. COVID-19 Pandemic  

Policyholder James Lapinski raised concerns regarding the impact of 

COVID-19 on long-term care insurance experience through higher mortality and 

lower claim incidence.  With regard to this issue, Cantilo credibly testified that SHIP 

has experienced a moderate increase in mortality since the beginning of the 

pandemic in 2020, which generated a moderate increase in lapses of policies.  The 

pandemic also caused a small increase in morbidity and adversely affected SHIP’s 

expected yield on invested assets.  However, the actuarial report prepared by Oliver 

Wyman shows that the aggregate effects of the pandemic had a moderate impact on 

SHIP’s financial condition and are not material to the implementation of the Second 

Amended Plan.  N.T., 5/17/2021, at 26; N.T., 5/21/2021, at 944.    

Lapinski requested that the Second Amended Plan’s discussion on 

COVID-19 be updated with more recent data.  Oliver Wyman’s actuarial report 

noted the evolving nature of COVID-19’s impact and stated that while certain 

assumptions “were developed based on claims data predating the effects of COVID-

19[,] [the actuarial team] will consider the effects of COVID-19 when [they] update 

[their] actuarial assumptions in 2021.”  Ex. RP-16 at 28.  As Bodnar testified, upon 

approval of the Plan, Oliver Wyman will prepare an actuarial memorandum in 
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support of the If Knew Premium rates, similar to one that would ordinarily be 

submitted to state regulators in a rate increase filing.  All parties will have an 

opportunity at that point to raise objections. 

5. Funding Gap and SHIP’s Balance Sheet 

Lapinski questioned the size of SHIP’s Funding Gap and the decline of 

SHIP’s capital and surplus and value of its bond holdings as reflected in its balance 

sheet ending December 31, 2020.  In that regard, Cantilo provided extensive 

testimony on SHIP’s hazardous financial condition, the causes of SHIP’s insolvency, 

and the actions taken by the Pennsylvania Insurance Department prior to 

rehabilitation.  The evidence that the Second Amended Plan will substantially reduce 

the Funding Gap and address SHIP’s inequitable rate structure was extensive.  As 

for the decline in the value of SHIP’s bond holdings, Cantilo credibly explained that 

it was due to a decline in yield in the markets in which SHIP’s bonds were invested, 

which added to SHIP’s deficit from 2019 to 2020.  N.T., 5/21/2021, at 950-51. 

6. Timing 

Finally, Lapinski raised concerns with the timing of the rehabilitation 

proceeding and stated his desire for SHIP to avoid the lengthy process that Penn 

Treaty went through prior to liquidation.  This Court shares Mr. Lapinski’s desire to 

address SHIP’s financial condition swiftly, as does the Rehabilitator.  Cantilo 

testified that the Plan can be implemented quickly: within eight months of approval, 

the Rehabilitator anticipates receiving policyholder elections, which will enable her 

to measure the precise impact of Phase One on SHIP’s Funding Gap.  N.T., 

5/18/2021, at 339-40.  
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V. Conclusions of Law 

1. The Rehabilitator is authorized to “take such action as he deems 

necessary or expedient to correct the condition or conditions which constituted the 

grounds for the order of the court to rehabilitate the insurer.”  Section 516(b) of 

Article V, 40 P.S. §221.16(b).  This includes preparing “a plan for the reorganization, 

consolidation, conversion, reinsurance, merger or other transformation of the 

insurer.”  Section 516(d) of Article V, 40 P.S. §221.16(d). 

2. Upon application of the Rehabilitator for approval of a plan of 

rehabilitation, and after notice and a hearing thereon, “the court may either approve 

or disapprove the plan proposed, or may modify it and approve it as modified.  If it 

is approved, the rehabilitator shall carry out the plan.”  Section 516(d) of Article V, 

40 P.S. §221.16(d). 

3. “[I]t is not the function of the courts to reassess the determinations 

of fact and public policy made by the Rehabilitator[]” in formulating a plan of 

rehabilitation.  Mutual Fire II, 614 A.2d at 1091.  “Rather, the involvement of the 

judicial process is limited to the safeguarding of the plan from any potential abuse 

of the Rehabilitator’s discretion.”  Id.   

4. The Rehabilitator’s evidence established that the Second Amended 

Plan will conserve and equitably administer the assets of SHIP in the interest of 

policyholders, creditors and the public, “with the main purpose being the public 

good.”  Id. at 1094.  The Plan is designed to return SHIP to its pre-receivership status 

as a run-off company able to meet its obligations as they come due. 

5. The Rehabilitator’s evidence established that the Second Amended 

Plan will reduce or eliminate the Funding Gap and eliminate SHIP’s inequitable and 



79 

 

discriminatory premium rate structure by offering policyholders meaningful choices 

to modify their long-term care insurance policies.   

6. The Rehabilitator’s evidence established that policyholders will fare 

as well or better under the Second Amended Plan than they would in liquidation.  

The Plan will provide the benefits of rehabilitation, such as flexibility and the 

accelerated disposition of claims, which is preferable to the static procedures of 

liquidation.   

7. The Rehabilitator is authorized under Article V to establish 

actuarially sound premium rates for SHIP policyholders, as needed to rehabilitate 

SHIP, and without the additional approval of the state insurance department where 

the policy was initially issued. 

8. The Rehabilitator did not abuse her discretion in formulating the 

Second Amended Plan. 

VI.  Conclusion 

The Rehabilitator has made a compelling case in support of her Second 

Amended Plan of Rehabilitation.  Indeed, her evidence was not contradicted on any 

material fact.  The Intervening Regulators suggest that they would have exercised 

their discretion differently, but this is not a basis for the Court to disapprove the Plan. 

The opposition of the Intervening Regulators is based upon their belief 

that the state-by-state regulation of premium rates must be the starting point of any 

plan to rehabilitate an insolvent insurer.  The Court has several responses. 

First, the standard for an appropriate premium rate is substantially the 

same in every state: the premium must be reasonable in relation to the coverage 

provided in the policy.  The evidence presented at the hearing demonstrated that the 

premium rates used in the four options in Phase One of the Second Amended Plan 



80 

 

will satisfy that standard.  The Rehabilitator will be tasked with proving satisfaction 

of that standard in her actuarial memorandum.  The Intervening Regulators presented 

no evidence that she cannot or will not be able to do so. 

Second, the Issue State Rate Approval Option preserves the state-by-

state procedure for those states that share the concerns of the Intervening Regulators.  

To the extent a state does not believe that the Rehabilitator, and this Court, should 

be solely responsible for the task of establishing the seriatim premiums used for the 

four policyholder options in Phase One, the state can assume responsibility to do so 

by opting out of this aspect of the Second Amended Plan. 

Neither SHIP’s policies nor state rate regulatory statutes insulate 

policyholders from paying a reasonable premium for their coverage.  To the 

contrary, they require the opposite.  The Second Amended Plan will advance, not 

undermine, a reasonable and non-discriminatory premium rate structure, which is 

the point of rate regulation. 

Essentially, the Intervening Regulators exalt the process by which 

insurance premium rates are set over the rehabilitation of an insolvent insurer whose 

condition was caused by an inadequate and discriminatory premium structure.  As 

was established by the Rehabilitator’s evidence, a rehabilitation of SHIP cannot be 

accomplished by placing the correction of the company’s premium rates into the 

hands of 46 states. 

In all respects, the Second Amended Plan satisfies applicable 

constitutional requirements.  Neither the Full Faith and Credit Clause nor principles 

of comity require this Court to apply the insurance rate regulatory laws of other states 

when considering a plan to rehabilitate SHIP, a Pennsylvania domiciled insurer in 

receivership.  Nevertheless, the Seconded Amended Plan, consistent with Article V, 
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does not evidence “a policy of hostility” to the laws of sister states.  Rather, it 

advances their shared interests in insurance premium rates that are not unfairly 

discriminatory and reasonable in relation to the benefits provided in the policy.  

The Intervening Regulators support a liquidation because it will require 

guaranty associations to solve SHIP’s Funding Gap.  However, a liquidation will do 

nothing to address SHIP’s discriminatory premium structure.  As NOLHGA’s 

actuary, Matthew Morton, explained, guaranty associations can make rate filings 

with the state of issue but only on a cohort basis, for the segment of policies covered 

by the filing guaranty association.  As a consequence, Morton opined that in a 

liquidation, many SHIP policyholders will pay more than the If Knew Premium rate 

for their coverage while others will pay less.  Guaranty associations have no 

opportunity to propose or implement the seriatim If Knew Premium rate that is 

central to the Second Amended Plan’s correction of the current inadequate and 

discriminatory premium rate structure.  This reason alone supports the 

Rehabilitator’s decision not to liquidate SHIP. 

There is nothing unfair about expecting every policyholder to pay an 

actuarially justified premium for their coverage.  That is expected in any insuring 

system.  In the case of SHIP, it will not happen in the absence of the implementation 

of the Second Amended Plan. 

The Rehabilitator has persuaded the Court that rehabilitation is 

preferred for another reason.  A liquidation will place the burden of an actuarially 

justified premium upon the policyholders of member insurers of the applicable 

guaranty associations and, ultimately, upon the taxpayers in those states.  No one 

has provided the Court with an explanation as to why, as a matter of policy, the 

premium burden of SHIP’s policyholders should be borne by others. 
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For these reasons, the Court rejects the arguments of the Intervening 

Regulators.  The Court concludes that the Rehabilitator has appropriately exercised 

her discretion in devising a plan that will address SHIP’s financially hazardous 

condition while protecting the interests of the policyholders, creditors and public 

generally. 

 

 s/Mary Hannah Leavitt     

 Mary Hannah Leavitt, President Judge Emerita 
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Phone: --

Representing: Appellee   National Organization of Life and Health Insurance Guaranty Associations

Served: Jodi A. Frantz

Service Method:  eService

Email: jodfrantz@pa.gov

Service Date: 12/27/2021

Address: 1341 Strawberry Square

Harrisburg, PA 17120

Phone: 717-787-2567

Representing: Appellee   Jessica K. Altman, Insurance Commissioner of the Commonwealth of PA
Appellee   Senior Health Insurance Company of Pennsylvania

Served: John P. Lavelle Jr.

Service Method:  eService

Email: john.lavelle@morganlewis.com

Service Date: 12/27/2021

Address: Morgan, Lewis & Bockius LLP

1701 Market Street

Philadelphia, PA 19103

Phone: 215-963-4824

Representing: Appellee   Anthem, Inc., et al.
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Served: Joseph M. Donley

Service Method:  eService

Email: jdonley@clarkhill.com

Service Date: 12/27/2021

Address: 2001 Market Street

Suite 2620

Philadelphia, PA 19103

Phone: 215--64-0-8525

Representing: Appellee   ACSIA Long Term Care, Inc., et al.

Served: Kathryn McDermott Speaks

Service Method:  eService

Email: kspeaks@pa.gov

Service Date: 12/27/2021

Address: 1341 Strawberry Square

Harrisburg, PA 17120

Phone: (71-7) -787-2567

Representing: Appellee   Jessica K. Altman, Insurance Commissioner of the Commonwealth of PA
Appellee   Senior Health Insurance Company of Pennsylvania

Served: Leslie Miller Greenspan

Service Method:  eService

Email: lgreenspan@tlgattorneys.com

Service Date: 12/27/2021

Address: Tucker Law Group

1801 Market Street, Suite 2500

Philadelphia, PA 19103

Phone: 215-875-0609

Representing: Appellee   Jessica K. Altman, Insurance Commissioner of the Commonwealth of PA
Appellee   Senior Health Insurance Company of Pennsylvania

Served: Michael John Broadbent

Service Method:  eService

Email: mbroadbent@cozen.com

Service Date: 12/27/2021

Address: Cozen O'Connor

1900 Market Street

Philadelphia, PA 19103

Phone: 215--66-5-4732

Representing: Appellee   Jessica K. Altman, Insurance Commissioner of the Commonwealth of PA
Appellee   Senior Health Insurance Company of Pennsylvania
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Served: Patrick Herrera Cantilo

Service Method:  eService

Email: phcantilo@cb-firm.com

Service Date: 12/27/2021

Address: 11401 Century Oaks Terrace

Suite 300

Austin, TX 78758

Phone: 512-478-6000

Representing: Appellee   Jessica K. Altman, Insurance Commissioner of the Commonwealth of PA
Appellee   Senior Health Insurance Company of Pennsylvania

Served: Preston M. Buckman

Service Method:  eService

Email: pbuckman@pa.gov

Service Date: 12/27/2021

Address: 901 North 7th Street, Suite 201

Harrisburg, PA 17102

Phone: (71-7) -787-6009

Representing: Appellee   Jessica K. Altman, Insurance Commissioner of the Commonwealth of PA
Appellee   Senior Health Insurance Company of Pennsylvania

Served: Scott Brandon Galla

Service Method:  eService

Email: SCOTTGALLA@GMAIL.COM

Service Date: 12/27/2021

Address: 2001 Market Street

Suite 2620

PHILADELPHIA, PA 19103

Phone: 608--34-7-6758

Representing: Appellee   ACSIA Long Term Care, Inc., et al.
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Served: Adam Kenworthy

Service Method:  Commercial Carrier: Express Mail

Service Date: 12/27/2021

Address: 1963 Bell Ave. Ste 100

Des Moines, IA 50315

Phone: --

Representing: Amicus Curiae   State Insurance Regulators

Served: Andrew J. Bruck

Service Method:  Commercial Carrier: Express Mail

Service Date: 12/27/2021

Address: 25 Market Street

P.O. Box 117

Trenton, NJ 086250117

Phone: --

Representing: Amicus Curiae   State Insurance Regulators

Served: Bryan E. Brock

Service Method:  Commercial Carrier: Express Mail

Service Date: 12/27/2021

Address: 1120 Paseo de Peralta, 4th Floor

P.O. Box 1689

Santa Fe, NM 875041689

Phone: --

Representing: Amicus Curiae   State Insurance Regulators

Served: Christina Kelsey

Service Method:  Commercial Carrier: Express Mail

Service Date: 12/27/2021

Address: P.O. Box 79

Jackson, MS 392050079

Phone: --

Representing: Amicus Curiae   State Insurance Regulators
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Served: Frank A. Marnell

Service Method:  Commercial Carrier: Express Mail

Service Date: 12/27/2021

Address: South Dakota Division of Insurance

124 S. Euclid Ave., 2nd Floor

Pierre, SD 57501

Phone: --

Representing: Amicus Curiae   State Insurance Regulators

Served: Geoffrey R. Bonham

Service Method:  Commercial Carrier: Express Mail

Service Date: 12/27/2021

Address: SC Department of Insurance

P.O. Box 100105

Columbia, SC 292023105

Phone: --

Representing: Amicus Curiae   State Insurance Regulators

Served: J. Van Lear Dorsey

Service Method:  Commercial Carrier: Express Mail

Service Date: 12/27/2021

Address: 200 St. Paul Place

Ste. 2700

Baltimore, MD 21202

Phone: --

Representing: Amicus Curiae   State Insurance Regulators

Served: James Joseph Lawless Jr.

Service Method:  Commercial Carrier: Express Mail

Service Date: 12/27/2021

Address: 1414 Millard St

Bethlehem, PA 18018

Phone: 610-420-6304

Representing: Amicus Curiae   State Insurance Regulators

Served: Jared Kosky

Service Method:  Commercial Carrier: Express Mail

Service Date: 12/27/2021

Address: 153 Market St. 7th Floor

Hartford, CT 06103

Phone: --

Representing: Amicus Curiae   State Insurance Regulators
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Served: Jeff Landry

Service Method:  Commercial Carrier: Express Mail

Service Date: 12/27/2021

Address: PO BOX 94005

Baton Rouge, LA 70804

Phone: --

Representing: Amicus Curiae   State Insurance Regulators

Served: Jeffrey P. Rude

Service Method:  Commercial Carrier: Express Mail

Service Date: 12/27/2021

Address: Wyoming Commissioner of Insurance

106 E. 6th Ave

Cheyenne, WY 82002

Phone: --

Representing: Amicus Curiae   State Insurance Regulators

Served: Jim Brader

Service Method:  Commercial Carrier: Express Mail

Service Date: 12/27/2021

Address: Arkansas Insurance Department

1 Commerce Way Ste. 504

Little Rock, AR 72202

Phone: --

Representing: Amicus Curiae   State Insurance Regulators

Served: Johannes Palsgraaf

Service Method:  Commercial Carrier: Express Mail

Service Date: 12/27/2021

Address: ND Insurance Department

600 East Boulevard Avenue, Dept. 401

Bismarck, ND 58505

Phone: --

Representing: Amicus Curiae   State Insurance Regulators

Served: John M. Formella

Service Method:  Commercial Carrier: Express Mail

Service Date: 12/27/2021

Address: 33 Capitol Street

Concord, NH 03310

Phone: --

Representing: Amicus Curiae   State Insurance Regulators
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Served: Kimberly C. Bailey

Service Method:  Commercial Carrier: Express Mail

Service Date: 12/27/2021

Address: Oklahoma Insurance Department

400 NE 50th Street

Oklahoma City, OK 73105

Phone: --

Representing: Amicus Curiae   State Insurance Regulators

Served: Lawrence Wasden

Service Method:  Commercial Carrier: Express Mail

Service Date: 12/27/2021

Address: 700 W. State St. 3rd Floor

PO Box 83720

Boise, ID 837200043

Phone: --

Representing: Amicus Curiae   State Insurance Regulators

Served: M. Denise Stanford

Service Method:  Commercial Carrier: Express Mail

Service Date: 12/27/2021

Address: P.O. Box 629

Raleigh, NC 276020629

Phone: --

Representing: Amicus Curiae   State Insurance Regulators

Served: Ole Olson

Service Method:  Commercial Carrier: Express Mail

Service Date: 12/27/2021

Address: 840 Helena Ave.

Helena, MT 59601

Phone: --

Representing: Amicus Curiae   State Insurance Regulators
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Served: Perri Ann Babalis

Service Method:  Commercial Carrier: Express Mail

Service Date: 12/27/2021

Address: Utah Attorney General's Office

160 East 300 South, 5th Floor

P.O. Box 140874

Salt Lake City, UT 841140874

Phone: --

Representing: Amicus Curiae   State Insurance Regulators

Served: Richard B. Wicka

Service Method:  Commercial Carrier: Express Mail

Service Date: 12/27/2021

Address: Wisconsin Office of the Commissioner of Insurance

125 S. Webster St.

Madison, WI 53703

Phone: --

Representing: Amicus Curiae   State Insurance Regulators

/s/  Stephen G. Harvey

(Signature of Person Serving)

Person Serving: Harvey, Stephen G.

Attorney Registration No: 058233

Law Firm: Steve Harvey Law LLC

1880 JFK Blvd Ste 1715Address: 
Philadelphia, PA 19103

Representing: Appellant   Maine Superintendent of Ins., Massachusetts Commissioner of Ins. and Washington Ins. Commissioner
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