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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

 
In Re: Senior Health Insurance 
Company of Pennsylvania 
(in Rehabilitation)                 

: 
: 
: 

 
 
No. 1 SHP 2020 

 
 

STATE INSURANCE REGULATORS’ 
REBUTTAL PRE-HEARING MEMORANDUM  

 
In accordance with the Court’s Order of February 25, 2021, the Intervenors 

Superintendent of Insurance of the State of Maine, Commissioner of Insurance of 

the Commonwealth of Massachusetts, and Insurance Commissioner of the State of 

Washington (collectively, “State Insurance Regulators”) submit this rebuttal 

memorandum regarding the Amended Plan of Rehabilitation (“Plan”) for Senior 

Health Insurance Company of Pennsylvania (“SHIP”) to respond to certain 

arguments made by the Insurance Commissioner of the Commonwealth of 

Pennsylvania as Rehabilitator (“Rehabilitator”) in the Rehabilitator’s Pre-Hearing 

Memorandum (“Rehabilitator’s Mem.”).  The Plan will improperly and unfairly 

burden the policyholders of SHIP across the nation, including those in Maine, 

Massachusetts and Washington.1 

 
1 The State Insurance Regulators address only salient issues in this memorandum.  That the State 
Insurance Regulators do not address an issue does not indicate any agreement with the 
Rehabilitator.  The State Insurance Regulators have previously set forth their positions in the 
State Insurance Regulators’ Pre-Hearing Memorandum (“Regulators’ Mem.”).   
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I. THE REHABILITATOR DOES NOT ADDRESS THE 
BEST INTEREST OF POLICYHOLDERS 

 
The most noticeable aspect of the Rehabilitator’s Memorandum and 

arguments is that they disregard what should be the focus of this proceeding – the 

best interest of policyholders.  The Rehabilitator does not address either the impact 

of the Plan on policyholders or the benefit to policyholders that would result from 

triggering the guaranty associations.   

As explained in the State Insurance Regulators’ memorandum (at 2-3, 12-

13), the Plan would place the entire burden of SHIP’s insolvency – the $1.224 

billion Funding Gap – on SHIP’s remaining policyholders through benefit cuts and 

premium increases.  Without any explanation, the Rehabilitator has chosen to forgo 

over $800 million in additional guaranty association support that would be 

available to fill much of the Funding Gap and reduce the burden on policyholders 

in a liquidation.  This is plainly contrary to the interests of policyholders.  

Protecting guaranty associations is not a proper goal of rehabilitation.   

The Rehabilitator also declines to offer any views on whether the Plan will 

succeed in eliminating the Funding Gap.2  If it does not, the policies as modified 

 
2 The Rehabilitator dances around this issue, referring to “hypothetical projections” and 
scenarios that “could result in eliminating most or all of the Funding Gap,” and saying based on 
these hypotheticals that the Plan “may also successfully return SHIP to financial viability.”  
Rehabilitator’s Mem. at 24-25.  Nonetheless, the Rehabilitator concludes with the unsupported 
and vague assertion that the Plan is “likely to succeed in reducing SHIP’s funding gap – if not 
eliminating it entirely.”  Id. at 74.  Obviously, there is a significant difference between reducing 
the Funding Gap (leaving SHIP insolvent and destined for liquidation) and eliminating it. 
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(i.e., by benefit cuts and premium increases) under the Plan would become the 

contracts subject to the eventual liquidation of SHIP due to its continued 

insolvency.  Policyholders would be permanently deprived of the “unfunded 

benefits” lost through the policy modifications because guaranty associations 

would not cover them and the liquidation would not make a priority distribution on 

them.  Giving policyholders a “haircut” in advance of liquidation is not a proper 

goal of rehabilitation.  The unfunded benefits that will be lost are a constitutionally 

significant amount. 

Finally, the Rehabilitator offers no analysis of the impact of Phase Two on 

policyholders.  In this context, the Rehabilitator’s bromides concerning 

policyholder choice (Rehabilitator’s Mem. at 2) carry no weight.  As set forth in 

the State Insurance Regulator’s memorandum (at 14-16), the Plan effectively 

requires most policyholders to choose among options that are worse than 

liquidation.  While the Plan nominally offers an option (Option 4) that appears 

better than liquidation in Phase One, that option is illusory because the remaining 

Funding Gap would rest on those policyholders (and Option 1 policyholders) in 

Phase Two.   

In sum, the Rehabilitator’s memorandum fails to address what should be the 

central concern of any insurer rehabilitation.  Considering the best interest of 

policyholders, the Plan should be disapproved.  
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II. THE PURPOSE OF REHABILITATION IS  
TO PROTECT POLICYHOLDERS. 

 
The Rehabilitator devotes much of her memorandum to asserting the police 

power basis for rehabilitation statutes and the public interest in insurance.  Indeed, 

she claims to “wield” the police power.  Rehabilitator’s Mem. at 40.  However, she 

overlooks the actual reason for public concern over insolvent insurers – that 

policyholders and others suffer when the promises of coverage made in insurance 

policies are not honored.  The Rehabilitator’s Plan inflicts unnecessary harm on 

policyholders – harm that could be alleviated by triggering guaranty associations – 

as if that was the public policy of Pennsylvania. 

A rehabilitator’s “first duty [is] to the ‘grave and important public interest’ 

in not depriving the . . . policyholders of the protection of their policies.”  In re 

Executive Life Ins. Co., 38 Cal. Rptr. 2d 453, 465 (Cal. App. 1995) (quoting 

Carpenter v. Pacific Mut. Life Ins. Co., 74 P.2d 761, 775 (Cal. 1937) 

(“Carpenter”), aff’d sub nom. Neblett v. Carpenter, 305 U.S. 297 (1938) 

(“Neblett”) (brackets omitted)).  Indeed, that public policy concern is why States 

across the country established insurance guaranty associations to see that the 

contractual obligations of insolvent insurers are satisfied (subject to statutory 

limitations).  See, e.g., 40 P.S. § 991.1701. 

The Pennsylvania Supreme Court has observed that “[t]he goal of 

rehabilitation is to manage the affairs of an insolvent insurer with the intended 
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result of restoring the entity to sound fiscal status.”  Foster v. Mutual Fire, Marine 

and Inland Ins. Co., 531 Pa. 598, 614 A.2d 1086, 1096 (1992) (“Mutual Fire II”), 

cert. den. 506 U.S. 1080 and 1087 (1993).  This presumes that the insurer’s “sound 

fiscal status” benefits policyholders.  As stated in a leading decision discussed in 

Mutual Fire II: 

The primary duty impressed by the statute upon the 
Commissioner in a rehabilitation proceeding is to correct or remove 
the causes and conditions which have made the rehabilitation 
proceeding necessary and, if possible, to conserve and restore the 
company to a viable status for the benefit of policyholders. 

 
Kueckelhan v. Federal Old Line Ins. Co., 444 P.2d 667, 674 (Wash. 1968) 

(emphasis added).  It does not benefit policyholders to have a nominally solvent 

insurer (made solvent only because policyholders have suffered reduced benefits 

and increased premiums) that offers less protection than could be obtained through 

liquidation. 

The Rehabilitator asserts that “[u]ltimately, public policy dictates 

rehabilitating an insurer if at all possible” and that liquidation is a “last resort.”  

Rehabilitator’s Mem. at 21, 25.  However, this reflects the assumption that a 

rehabilitation will protect policyholders while a liquidation will disadvantage them.  

See In re Rehabilitation of American Investors Assur. Co., 521 P.2d 560, 562 (Utah 

1974) (“The company either must be liquidated and its assets distributed to the 

creditors with the consequence of injury to the policyholders who are deprived of 
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insurance protection or the business must be rehabilitated.”); Carpenter, 74 P.2d at 

775 (to the same effect).  “Rehabilitation” is not an end in itself.  It matters only if 

it serves to protect policyholders better than the alternative.  If liquidation would 

better protect policyholders, then it is preferable.  The role of the guaranty 

associations, created long after the Carpenter case presumed that liquidation 

inevitably harmed policyholders, must be considered.  Here, liquidation would 

make available more than $800 million in additional support from guaranty 

associations for the benefit of policyholders.  

III. THE PLAN IS NOT FEASIBLE. 

The Rehabilitator’s arguments regarding feasibility are misguided.  The Plan 

articulated its goal as eliminating the $1.224 billion Funding Gap.  Amended Plan 

at 11 (“The goal of Phase Two will be to eliminate any Funding Gap not 

eliminated in Phase One.”).  Otherwise, the Plan will only defer SHIP’s eventual 

liquidation.  Therefore, viewing the Plan on its own terms, the Rehabilitator must 

make a showing now that the Plan is reasonably likely to restore SHIP to solvency.   

Feasibility matters because embarking on a plan of rehabilitation has 

significant effects on policyholders.  Under the Plan, benefits will be permanently 

cut and premiums permanently increased.  The modified policies become the 

contracts on which guaranty association coverage and liquidation dividend 

payments are based in any liquidation, and the “unfunded benefits” removed 
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during rehabilitation are lost.  Amended Plan at 86.  If the Plan is unlikely to 

succeed (even on its own terms), then it harms policyholders to implement it.  

Merely postponing liquidation is not somehow a “gain.” 

The Rehabilitator is thus wrong to contend in her memorandum that 

consideration of feasibility can be deferred.  If the Plan is not likely to succeed 

even on its own terms, then it should be disapproved now to avoid harm to 

policyholders.  Subsequent reviews to see whether the Plan is working as intended 

cannot substitute for a showing of feasibility at inception. 

The Rehabilitator also contends that feasibility “does not hinge on returning 

the involved insurer to financial viability.”  Rehabilitator’s Mem. at 23.  This 

argument is curious.  If the goal of the Plan – to eliminate the Funding Gap – is not 

about financial viability, then what is it?  Cf. Mutual Fire II, 614 A.2d at 1096 

(“The goal of rehabilitation is to manage the affairs of an insolvent insurer with the 

intended result of restoring the entity to sound fiscal status.”)  Modifying policies 

through a plan is not a suitable end in itself.  

The Rehabilitator’s argument that feasibility means “properly conserving 

and equitably administering the assets of the involved insurer” (Rehabilitator’s 

Mem. at 23) deprives the standard of any meaning.  That language is found in 

Mutual Fire II, but only in noting that a plan need not restore the company “to its 

exact original condition.”  614 A.2d at 1094.  The goal of the plan in that case, like 
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that here, was to have the company “reemerge as a solvent insurer,” albeit in runoff 

in this case.  Id.  Merely conserving and administering SHIP’s assets without some 

actual goal serves no purpose. 

IV. THE PLAN MUST PLACE POLICYHOLDERS IN AT LEAST 
AS GOOD A POSITION AS LIQUIDATION. 

 
The Rehabilitator seeks to avoid the “no worse than liquidation” standard of 

Neblett v. Carpenter, 305 U.S. 297 (1938), by contending that it is sufficient for 

most policyholders to fare at least as well as in liquidation.  See Rehabilitator’s 

Mem. at 11-12.  As an initial matter, the Plan fails even if that were correct.  The 

Rehabilitator has not demonstrated that the Plan (including Phase Two) is better 

for most policyholders – because it is not.  See Regulators’ Mem. at 15-16, 27-28.  

In any event, Neblett requires that the Plan offer all policyholders an option that is 

at least as good as liquidation.  See Mutual Fire II, 614 A.2d at 1096 (plan 

provision “ensures that the creditors herein, at a minimum, will fare at least as well 

under the rehabilitation as they would in a liquidation proceeding as mandated by 

the holding of Neblett”) (emphasis added). 

The Rehabilitator asserts that the Neblett standard arises “because if the 

insurer’s policyholders are receiving the same or better treatment than what they 

would have received in liquidation, they are unable to establish any injury or 

resulting harm from a rehabilitation plan as a matter of law.”  Rehabilitator’s Mem. 

at 7.  But the Rehabilitator then makes an unjustified leap to conclude that the Plan 
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“will avoid constitutional scrutiny entirely so long as SHIP’s policyholders as a 

group fare at least as well under the Plan as they would have in liquidation.”  Id. 

(emphasis in original).  This simply does not follow.  Neblett says nothing about 

policyholders as a group.  It upheld the plan at issue there because every 

policyholder had the option to dissent and receive liquidation value.  See 305 U.S. 

at 305.  Under the liquidation statutes, of course, all policyholders must receive the 

same distribution percentage, 40 P.S. § 221.44, and this provides the constitutional 

minimum under Neblett.  See In re Frontier Ins. Co., 945 N.Y.S.2d 866, 875-876 

(Sup. Ct. 2012) (rejecting proposed rehabilitation plan that accorded certain 

policyholders less favorable treatment than they would receive under priority 

statute in liquidation “in contravention of [Neblett] and the principles of federal 

constitutional law articulated therein”).  Neblett establishes a floor for 

rehabilitation values applicable to all, not a balancing test. 

The Rehabilitator’s string cite of cases does not support treating 

policyholders as a group for Neblett purposes.  Rehabilitator’s Mem. at 7-8; see id. 

at 46-47.  The Rehabilitator refers to the California Supreme Court’s Carpenter 

decision, but that opinion started by noting that if policyholders dissent “they are 

treated the same,” Carpenter, 74 P.2d at 778 (“All that the law requires as to a 

dissenter is that he receive the liquidated value of his contract rights without 

unreasonable delay . . . .”), the point on which the United States Supreme Court 
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affirmed because every policyholder could choose to receive liquidation value.  

Neblett, 305 U.S. at 305.   

The California Supreme Court went on to offer (in a point not addressed by 

the United States Supreme Court) a narrow alternative justification for a difference 

in treatment among policyholders: “that such difference was necessary not only to 

preserve life policyholders’ rights, but also the rights of non-can policyholders.”  

74 P.2d at 779.  The other California case cited by the Rehabilitator views 

Carpenter in this way.  See Commercial Nat. Bank v. Superior Court, 17 Cal. Rptr. 

2d 884, 890-891 (Cal. App. 1993) (explaining that Carpenter’s “alternative 

justification” allowed discrimination because it would “eventually permit elevation 

of benefit levels for the initially disfavored noncancelable policies.”).  However, 

even if this approach somehow satisfied the decision ultimately made by the 

Supreme Court in Neblett, the Rehabilitator has not made any argument that 

treating policyholders in different States differently is necessary to benefit all 

policyholders.  Indeed, the Rehabilitator’s discriminatory treatment is a deliberate 

effort to burden policyholders in certain States to benefit those in others in what 

the Rehabilitator wrongly views as equity.  Neither Carpenter nor Commercial 

Bank supports considering SHIP policyholders as a group for Neblett purposes. 

The Rehabilitator also cites In re Ambac Assur. Corp., 841 N.W.2d 482 

(Wis. App. 2013), and Consedine v. Penn Treaty Network America Ins. Co., 63 
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A.3d 368, 451 (Pa. Commw. 2012), aff’d, In re Penn Treaty Network America Ins. 

Co., 632 Pa. 272, 119 A.3d 313, 322 (2015).  While these decisions discuss 

Neblett, in the State Insurance Regulators’ view they fail to acknowledge the plain 

import of the Supreme Court’s opinion, which upheld the plan of rehabilitation 

because every policyholder had a right to dissent and receive liquidation value.  

The other cases on which the Rehabilitator relies do not support treating 

policyholders as a group or mandating acceptance of less than liquidation value.3   

V. THE REHABILITATOR DOES NOT ADDRESS THE STATE 
INSURANCE REGULATORS’ STATUTORY AND FULL 
FAITH AND CREDIT ARGUMENTS. 

 
The State Insurance Regulators’ arguments concerning the proper 

interpretation of the Pennsylvania statutes were previewed in the State Insurance 

Regulator’s Formal Comments and other filings.  However, the Rehabilitator 

makes no effort to address the State Insurance Regulators’ arguments concerning 

the proper interpretation of the statutes, especially in the context of other 

 
3 Several cases merely recognize that harm is necessary to establish a constitutional violation and 
do not involve insurer rehabilitation issues at all.  Catania v. Com. State Employees’ Ret. Bd., 
455 A.2d 1250, 1353 (Pa. Cmwlth 1983) (changes to pensions); Blumenthal v. Di Giorgio Fruit 
Corp, 85 P.2d 580 (Cal. App. 1938) (changes to stock dividend rights); United States v. Norris, 
486 F.3d 1045 (8th Cir. 2007) (withdrawal of guilty pleas); and Tineybey v. Peters, 2000 WL 
705983 (N.D. Ill. May 18, 2000) (conditions of confinement).  Two merely summarized 
rehabilitation plans as background in litigation that did not address Neblett.  Underwriters Nat. 
Assur. Co. v. N. Carolina Life & Acc. & Health Ins. Guar. Ass’n, 455 U.S. 691 (1982); Brooks 
w. AIG SunAmerica Life Assur. Co., 480 F.3d 579 (1st Cir. 2007).  Another discussed objections 
to a plan as part of collateral litigation against a guaranty association but did not involve Neblett.  
Ballasteros v. New Jersey Prop. Liab. Ins. Guar. Ass’n, 530 F. Supp. 1367 (D. N.J. 1982), aff’d, 
696 F.2d 980 (3d Cir. 1982) (table). 
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provisions of Article V.  In particular, other than asserting untrammeled power, the 

Rehabilitator does not address the limited statutory language of 40 P.S. § 221.15 

and § 221.16 or how provisions of the statutes, particularly 40 P.S. § 221.44 and 

§ 221.61, require equal treatment of policyholders across States.  See In re 

Conservation of Alpine Ins. Co., 741 N.E.2d 663, 667-668 (Ill. App. 2000) (Illinois 

statutes require equality of treatment of policyholders and govern rehabilitation 

plan); Commercial Nat. Bank, 17 Cal. Rptr. 2d at 894 (plan must provide equal 

treatment of policyholders as required by California statutes; the rehabilitator’s 

powers “do not extend to independent discretionary powers which transcend the 

parameters set by those statutes”); Frontier, 945 N.Y.S.2d at 875-876.4 

 
4  Article V is based on a National Association of Insurance Commissioners’ Insurers 
Rehabilitation and Liquidation Model Act, which was drawn from a 1967 Wisconsin statute.  
Koken v. Reliance Ins. Co., 586 Pa. 269, 893 A.2d 70, 83-84 (2006).  The commentary to the 
1967 Wisconsin statute makes clear that rehabilitation is focused on providing new management, 
not altering contracts.  “Conceptually [a rehabilitator] should be treated as new management with 
especially broad powers, including the power to propose to the court the formal legal 
reorganizational devices that have heretofore been the focus of rehabilitation but that should 
normally be subordinated in the future to the larger management task.”  1967 Wis. Laws ch. 89, 
§ 17, Introductory Comment on Formal Procedures; id., Comment on § 645.32, Sub. 1 (“in a 
rehabilitation proceeding, the rehabilitator is, in effect, simply new management of the 
company”).  The statute contemplated that the rehabilitator would honor contracts.  Id., 
Comment on § 645.32, Sub. (2) (“The anticipatory breach provision is merely a precaution.  The 
rehabilitator takes over the company as a new manager, and will be able to fulfill all contracts.  
Sound management practice may sometimes lead him to try to negotiate for the termination of 
contract rights, however.”).  The statute also contemplated that insolvency is principally a ground 
for liquidation.  “Rehabilitation is not appropriate at a point where a company has been allowed 
to approach insolvency, unless substantial additional resources are poured into the enterprise 
immediately by contributors of capital funds.”  Id., Introductory Comment on Grounds for 
Formal Proceedings (emphasis in original).  The statute seeks to equitably apportion unavoidable 
loss principally through its priority provisions.  See id., Comment on § 645.01, Sub. (4) (“Par. (d) 
states a pervasive goal of this chapter.  The priority system has been structured to make the 
insurance institution do its job better and to apportion loss equitably”). 
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Similarly, the Rehabilitator does not address the State Insurance Regulators’ 

previously articulated arguments that the Pennsylvania statutes and the Full Faith 

and Credit Clause, U.S. Const., art. IV, § 1, do not permit the Rehabilitator to 

supersede state rate regulation.  The Rehabilitator’s contention seems to be that the 

Court has in rem jurisdiction over SHIP and that this includes jurisdiction to set 

rates.  However, the Court’s control over SHIP’s assets and business does not 

somehow encompass or displace the regulatory roles that regulators in other States 

have under their own laws concerning business transacted in their States.  See 

Hanson v. Denckla, 357 U.S. 235, 246 (1958) (“Founded on physical power, the in 

rem jurisdiction of a state court is limited by the extent of its power and by the 

coordinate authority of sister States.”) (citation omitted); In re Rehabilitation of 

National Heritage Life Ins. Co., 656 A.2d 252, 259-261 (Del. Ch. 1994) (in rem 

nature of domiciliary proceeding does not support turnover orders directed to 

persons in other States).  The independent roles of the States in this regard are 

longstanding and must be respected under the Full Faith and Credit Clause.  See 

Regulators’ Mem. at 38-40, 45-47. 

The Health Insurers in their pre-hearing memorandum attempt to avoid Full 

Faith and Credit by contending that this merely presents a choice of law issue.  



 
 

- 14 - 

However, this is not a dispute about interpretation of an insurance policy.5  It is an 

unprecedented effort to displace State regulation.  The question whether a 

Pennsylvania court operating under rehabilitation statutes can be substituted for the 

regulators of other States and their statutes in determining rates is not “procedural” 

or a “false conflict.”  Nor is it just a question of choice of law to be determined 

based on an aggregation of interests.  It is an attempt to project the Rehabilitator’s 

policy preferences into other States which, prior to SHIP’s rehabilitation, 

unquestionably had the exclusive responsibility to protect their residents by 

reviewing rates to be charged, and assume control of the rates in those States.  The 

rehabilitation statutes do not authorize this, and the Full Faith and Credit Clause 

prohibits it.  See Regulators’ Mem. at 40-47. 

VI. RESERVATION OF RIGHTS 

Notwithstanding the Court’s Order of February 25, 2021 requiring the 

parties to provide “witness narratives,” the Rehabilitator has merely provided a list 

of topics on which her witnesses may testify.  See Rehabilitator’s Mem. at 67-71.  

She has also provided copies of exhibits, but without meaningful explanation of 

what the exhibits purport to show or how they are relevant.  Id. at 71-74.  The 

 
5 Even in that context, the fact of a domiciliary liquidation does not override the law that would 
otherwise govern the contract.  In re Liquidation of Midland Ins. Co., 947 N.E.2d 1174, 1179-
1182 (N.Y. 2011); Viacom, Inc. v. Transit Cas. Co., 138 S.W.3d 723, 726 (Mo. 2004).  See also 
In re Liquidation of Integrity Ins. Co./Sepco Corp., 49 A.3d 428, 435 n. 3 (N.J. App. Div. 2012) 
(rejecting blanket rule). 
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Rehabilitator’s memorandum does not describe facts underlying her contention that 

the Plan satisfies applicable standards or identify exhibits addressing these issues. 

This continues the Rehabilitator’s refusal to provide a substantive 

explanation of how she contends that the Plan satisfies the applicable standards and 

continues to deprive the State Insurance Regulators of a meaningful opportunity to 

prepare for the hearing.  Because the Rehabilitator will likely provide a substantive 

explanation, if at all, in her rebuttal papers, the State Insurance Regulators reserve 

the right to provide additional exhibits and information before and at the hearing.  
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Conclusion 

For the above reasons and those in the State Insurance Regulators’ Pre-

Hearing Memorandum, the Court should disapprove the Plan. 
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