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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

In Re: Senior Health Insurance 
Company of Pennsylvania 
(in Rehabilitation) No. 1 SHP 2020 

[PROPOSED] 

ORDER DISAPPROVING 
SECOND AMENDED PLAN OF REHABILITATION 

AND NOW, this day of , 2021, on consideration of the 

application of the Insurance Commissioner of the Commonwealth of Pennsylvania, 

as Rehabilitator ("Rehabilitator") of Senior Health Insurance Company of 

Pennsylvania ("SHIP"), for approval of the proposed Second Amended 

Rehabilitation Plan for SHIP ("Plan") pursuant to 40 P.S. § 221.16, the pre-hearing 

submissions of the Rehabilitator and the Intervenors, the record of the hearing, and 

the post-hearing submissions of the Rehabilitator and the Intervenors, it is 

ORDERED that the Rehabilitator's application for approval of the Plan is 

DENIED and that the Plan is DISAPPROVED. 

MARY HANNAH LEAVITT, President Judge Emerita 

4818-1153-0734.v2 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 
In Re: Senior Health Insurance 
Company of Pennsylvania 

(in Rehabilitation)                 

: 

: 

: 

 

 

No. 1 SHP 2020 

 
 

STATE INSURANCE REGULATORS’ 
PROPOSED FINDINGS OF FACT 

AND CONCLUSIONS OF LAW  
 

In accordance with the Court’s Order of May 24, 2021, the Intervenors 

Superintendent of Insurance of the State of Maine, Commissioner of Insurance of 

the Commonwealth of Massachusetts, and Insurance Commissioner of the State of 

Washington (collectively, “State Insurance Regulators”) submit these proposed 

findings of fact and conclusions of law regarding the Second Amended Plan of 

Rehabilitation (“Plan”) for Senior Health Insurance Company of Pennsylvania 

(“SHIP”) submitted by the Insurance Commissioner of the Commonwealth of 

Pennsylvania as Rehabilitator (“Rehabilitator”).   

PROPOSED FINDINGS OF FACT 

1. SHIP.  SHIP is a Pennsylvania insurance company that specialized in 

long-term care coverage.  Prior to rehabilitation, SHIP was licensed and transacted 

business in 46 States (all but Connecticut, New York, Rhode Island and Vermont), 

the District of Columbia, and the U.S. Virgin Islands.  Ex. RP-55 (the Plan) at 81.  

See Tr. 36.   
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2. SHIP’s business consists of long-term care insurance (“LTCI”), with 

no policies issued later than 2003.  Ex. RP-55 at 82.  Of the approximately 646,000 

LTCI policies sold by SHIP and its predecessors, fewer than 40,000 remain in 

force.  Id.; Tr. 21-22, 27.   

3. SHIP’s policies are enforceable contracts.  Tr. 227.  The premiums 

charged by SHIP for its policies were approved rates and not unlawful.  Tr. 228-

229.  SHIP’s rates at the date of the rehabilitation order had been lawfully 

approved.  Tr. 282. 

4. The average SHIP policyholder age is 86, and the average claimant is 

89 years old.  Ex. RP-55 at 83; Tr. 31. 

5. The annual premium for SHIP’s LTCI policies in 2020 was 

$58 million.  Ex. RP-56, Slide 13; Tr. 231. 

6. SHIP is insolvent as its reported liabilities greatly exceed its assets.  

At December 31, 2020, SHIP had total assets of $1,369,908,000 and total liabilities 

of $2,592,415,000 with a deficit (negative capital and surplus) of $1,222,507,000.  

Ex. RP-12 and SIR-4 (SHIP Balance Sheet as of December 31, 2020).  

7. SHIP’s Funding Gap or deficit is $1.2 billion.  Ex. RP-16 and SIR-2 

(Oliver Wyman Actuarial Report) at 11, Table 2.5 (Funding Gap at June 30, 2020 

was $1,224,000,000); Ex. RP-55 at 87 (Funding Gap is estimated at “more than 

$1.2 billion”); Tr. 45. 
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8. SHIP’s insolvency had several causes.  The most important factor was 

erroneous actuarial assumptions, which since 2012 have had an effect about equal 

in size to the $1.2 billion deficit.  Tr. 46, 49. 

9. Another factor was the drop in capital market yields, which was 

“devastating.”  Tr. 49, 51 (Cantilo).  The Rehabilitator has not calculated the 

amount by which the lower yields contributed to the Funding Gap, but it was 

“material.”  Tr. 287 (Cantilo).  See Tr. 951 ($200 million increase in deficit in 2020 

primarily due to decline in investment values). 

10. Another factor was poor investment decisions, in particular the 

Beechwood and Roebling Re investments, which cost SHIP between $150 million 

and $300 million.  Tr. 51-52.  This was “material.”  Tr. 288 (Cantilo). 

11. The last component was the mixed response of regulators to requested 

premium increases.  Tr. 48; see Tr. 59 (noting variance by state).  The 

Rehabilitator calculated that, between 2009 and 2020, unapproved rate increases 

totaled approximately $312 million and, with interest, $371 million.  Tr. 63-64, 

285.  This was “material.”  Tr. 288 (Cantilo).  This assumes that the rate filings 

that SHIP submitted were in fact appropriate, as the Rehabilitator did not review 

the past rate filings in making this calculation.  Tr. 278-279.  SHIP did not seek 

rate increases between 2013 and 2016.  Tr.  57, 281-282. 
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12. Guaranty Associations.  All U.S. States and the District of Columbia 

have legislatively established entities, commonly referred to as “Insurance 

Guaranty Associations,” which protect the policyholders of a licensed insurance 

company in the event their insurance company fails.  The Guaranty Associations 

generally are required to provide for the continuation of life and health insurance 

coverage provided by the failed insurer, in most cases up to statutory maximum 

coverage amounts and subject to specified conditions.  Ex. RP-55 at 92-93.   

13. The Guaranty Associations were formed to protect policyholders 

when a life or health insurance company becomes insolvent, usually when a 

company becomes the subject of a liquidation order.  They are an analog in the life 

and health insurance world to the FDIC in the banking world.  They provide a 

financial safety net for policyholders.  Tr. 606 (Gallanis).   

14. The Guaranty Associations are created by enabling statutes in each 

state.  Tr. 296 (Cantilo), 606-607 (Gallanis). 

15. Mandatory triggers of Guaranty Association benefits generally 

include an insurer being placed in liquidation with a finding of insolvency.  Ex. 

RP-55 at 93.  Tr. 611 (Gallanis). 

16. When triggered, the Guaranty Associations pay claims and continue 

coverage subject to statutory limitations.  Tr. 634.  They have flexibility to design 

response plans.  They may continue or “run off” coverage under the policy or work 
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with the receiver to transfer the in-force business to a healthy carrier.  Most 

Guaranty Associations have the ability to issue alternative policies as substitutes 

for the policies of the insolvent insurer.  Tr. 635-636. 

17. In a liquidation, Guaranty Associations receive funding from the 

assets of the insurer, premium from policies paying premium, and assessments paid 

by their member insurers.  Tr. 84 (Cantilo), 642-644 (Gallanis).  The assessments 

are ultimately borne by others as the member insurers typically may apply 

assessments as offsets against premium taxes the insurers would otherwise pay or, 

in some states, as surcharges on policyholders.  Tr. 83-85 (Cantilo); Tr. 642-644 

(Gallanis).  Guaranty Associations are not funded from monies appropriated from 

state revenues.  Tr. 643.  

18. The effect of the Guaranty Association system, when triggered, is to 

spread the loss from an insolvent insurer beyond its policyholders.  Tr. 293-294 

(Cantilo).   

19. Virtually all of SHIP’s LTC insurance policies would be covered by 

the state Guaranty Association system, subject to individual state statutory maxima 

and conditions, if SHIP were placed in liquidation with a finding that it is 

insolvent.  Ex. RP-55 at 93.   

20. The limits on Guaranty Association protection vary by State.  Ex. RP-

55 at 93, 94.  The Guaranty Association limits range between $100,000 in Puerto 
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Rico, $300,000 in 42 States and the District of Columbia, $500,000 in six States, 

$615,525 in California, and no limit in New Jersey.  Exs. RP-16 and SIR-2 (Oliver 

Wyman Actuarial Report) at 77, Appendix E.   

21. The Rehabilitator estimates that more than 20% of the benefits to 

which SHIP policyholders are expected to be entitled under their current policies 

exceed the statutory limits of Guaranty Association coverage.  Ex. RP-55 at 95. 

22. The Plan.  The Plan seeks to address the Funding Gap by increasing 

premiums and/or reducing benefits. Ex. RP-55 at 10 (Plan aims “to increase 

revenues and reduce liabilities so as to narrow or eliminate that gap through a 

combination of Policy Modifications for most of the approximately 39,000 policies 

in force”); 102-103 (Plan is designed to reduce the Funding Gap “through premium 

increases and benefit reductions”).  See id. at 7, 8.  

23. The Plan will actually affect approximately 30,000 of SHIP’s 

approximately 39,000 LTCI policyholders.  Tr. 229.  Approximately 8,900 

policyholders who have already replaced their policies with Non-forfeiture Options 

will not be asked, or have the ability, to make any changes to their policies as part 

of the Plan.  Ex. RP-55 at 26, 34; Tr. 229.  

24. The Plan is to operate in three phases.  Phase One is intended to 

“reduce substantially or eliminate” the Funding Gap by modifying polices where 

the Current Premium is below the “If Knew Premium” as defined in the Plan.  
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Ex. RP-55 at 10.  See id. at 23 (In Phase One, policyholders whose premiums “are 

below the If Knew Premium Level will be required to elect options to modify 

premiums or benefits, or some combination of the two.”).  Roughly one-third 

(about 38%) of SHIP’s policies are presently at the If Knew Premium level.  

Tr. 232-233. 

25. Phase Two is intended to “eliminate any Funding Gap not eliminated 

in Phase One.” Ex. RP-55 at 11.  See id. at 23, 58.  Modifications in Phase Two are 

expected to be based “largely” on Self-sustaining Premium.  Id. at 11, 58.  Phase 

Two is the phase at which the funding gap that remains at the end of Phase One is 

addressed and resolved.  Tr. 306. 

26. Phase Two will modify only policies which are not Fully Covered 

(i.e., within Guaranty Association limits) and where the policyholder did not elect 

Option Two (a or b) or Option Three in Phase One, or are not already self-

sustaining.  Ex. RP-55 at 11, 23.   

27. Policyholders who choose Option One or Option Four in Phase One 

“face the possibility of additional substantial rate increases or benefit reductions in 

Phase Two of the Plan.”  Ex. RP-55 at 15.  See id. at 14, 23, 25; Tr. 301.  The Plan 

states that:  

POLICYHOLDERS WHO WERE REQUIRED TO PAY 
MODERATELY HIGHER PREMIUMS FOR OPTION FOUR IN 
PHRASE ONE MAY BE REQUIRED TO PAY MATERIALLY 
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HIGHER PREMIUMS TO PRESERVE THEIR COVERAGE IN 
PHASE TWO.  
  

Id. at 58.  See Tr. 136-137 (Self-Sustaining Premium “can be very substantial” and 

“may be a very large increase”). 

28. The Plan does not specify all remedial measures that may be applied 

to these policyholders in Phase Two.  “Depending on the results of Phase One, 

Phase Two may also include additional remedial measures.”  Ex. RP-55 at 23.  In 

particular, it is possible that Phase Two will utilize an “alternative premium 

structure.”  Id. at 28, 59.  The alternative premium structure is a “placeholder” not 

defined in the Plan, and the Rehabilitator does not now know what it would be.  Tr. 

309-310 (Cantilo). 

29. Phase Three will run-off the LTCI business in force.  Ex. RP-55 at 11. 

30. Policyholder Elections under the Plan will be permanent.  Ex. RP-55 

at 14.  Tr. 313, 348-350.  “This means that if the Plan does not succeed in 

rehabilitating SHIP fully and the company has to be placed in liquidation, the 

policies to which guaranty association coverage and limits . . . will apply will be 

those as modified as a result of the Policyholder Elections.”  Ex. RP-55 at 14.  See 

id. at 92. 

31. Policyholder Elections under the Plan will be permanent.  Ex. RP-55 

at 14.  Tr. 313, 348-350.  This means that the policies as modified by Policyholder 

Elections will also form the basis for distributions from the SHIP estate if SHIP is 
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liquidated.  The policy obligations under the original policies are reduced by the 

elections.  See Ex. RP-16 and SIR-2 at 11 (showing reduction in gross policy 

reserve from policyholder elections in various scenarios).  See also Ex. RP-55 at 92 

(after polices are “restructured” by the Plan, “the amount by which the liabilities 

have been reduced . . . will not be an insurance obligation arising under SHIP’s 

policies” and “this liability will be converted to non-insurance general creditor 

indebtedness.”). 

32. The Plan classifies all of SHIP’s debts into five categories “consistent 

with the order of distribution promulgated in 40 P.S. § 221.44, governing 

distributions in liquidation.  While SHIP is not in liquidation, the rehabilitation 

plan is designed to provide creditor distribution priorities that respect the order 

therein promulgated.”  Ex. RP-55 at 21. 

33. The Plan removes State insurance regulators from their role in 

reviewing rates.  The Plan provides that rate increases “will be submitted to the 

Commonwealth Court of Pennsylvania for approval as part of the Plan” and 

specifies that “[t]he Rehabilitator will not seek separate approval of the rate 

increases or benefit reductions from insurance regulators in the state in which the 

policies were issued.”  Ex. RP-55 at 33.  Premium increases and Policy 

Modifications under the Plan will not be submitted for approval by the State 

insurance regulators in the States in which the policies were issued.  Ex. RP-55 at 



 

10 
 

34.  See id. at 96.  Rate increases will not be limited by, or adhere to, filed rate 

cards.  Id. at 34.   

34. The Rehabilitator contends that other State insurance regulators will 

be bound by the Commonwealth Court’s approval of the Plan, including the Plan’s 

modifications of policies and premium rates.  Ex. RP-55 at 95-96.  The Plan states 

the Rehabilitator’s position that the Court has jurisdiction to set rates for every 

State.  Id.  The Plan notes that State insurance regulators have expressed concern 

that the Plan will not require approval of the rates by the State in which the policies 

were issued.  Id. at 96. 

35. The Plan contains an “Issue State Rate Approvals” section.  Ex. RP-

55 at 108.  That section places restrictions on the time in which any “opt-out” state 

must review rates (60 days) and the form in which it must approve them (seriatim) 

that are inconsistent with many state practices.  Ex. RP-55 at 111. 

36. The section provides that the chief regulatory official in a State may 

“opt-out” of having the Commonwealth Court modify rates as part of the Plan.  Ex. 

RP-55 at 111.  Under the section: 

a. The chief insurance regulator of a State may advise the 
Rehabilitator that “his or her state elects to ‘opt-out’ of the rate 
increase component” of the Plan.  Id.  In that case, the 
policyholders in the State will not have the Plan choices.  Id.  

b. The Rehabilitator will file a rate increase application on an If 
Knew Premium basis with the State insurance regulator for 
policies whose Current Premium is below If Knew Premium level 
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on a seriatim basis.  Id. at 108, 111.  The seriatim basis is 
inconsistent with many state practices.  Id. at 111.   

c. The application will be deemed denied if not addressed within 60 
days.  Id. at 111.  This restriction of the time period for state 
review is inconsistent with many state practices.  Id.  If the 
regulator “timely” approves the Phase One rate increases in full, 
the State is treated as having not opted-out.  Id. 

d. If the regulator does not “timely” approve the requested rate 
increases in full for all policies, all of those policies will be 
deemed “Opt-out Policies” subject to specified options in Phase 
One.  Id. at 111, 112-114. 

e. One of the options will be to accept a premium increase to the If 
Knew Premium for the policy benefits “even though such a rate 
increase has not been approved by the Opt-out State.”  Id. at 113-
114.  

f. The options in “opt-out” States will be more limited than the Plan 
options in other States.  Id. at 113 (no enhanced NFO option), 116-
117 (comparison noting no Basic Policy Endorsement or enhanced 
Basic Policy Endorsement and only reduced NFO option).   

37. This process also applies to Phase Two, except that premium 

increases are calculated on a Self-sustaining Premium basis and that timely 

approval of full Phase Two rate increases will not result in the State being treated 

as if it had not opted-out. Ex. RP-55 at 114-115.  If the Rehabilitator adopts an 

alternative premium structure for Phase Two it will apply to Opt-out Policies as 

well.  Id. at 114. 

38. Under the section, policyholders in Opt-out States are 

“disadvantage[d]” in comparison to those in other States.  Ex. RP-55 at 116.  The 

Plan states at page 109: 
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THE EFFECTS OF A STATE “OPTING-OUT” UNDER THIS 
SECTION MAY INCLUDE A REDUCED NUMBER OF 
MEANINGFUL OPTIONS FOR AFFECTED POLICYHOLDERS 
AND SOME OF THOSE POLICYHOLDERS PAYING HIGHER 
PREMIUMS THAN THEY WOULD UNDER THE PLAN.  IN 
ADDITION, SOME POLICYHOLDERS WHO DO NOT MAKE 
AN ELECTION MAY FACE INVOLUNTARY BENEFIT 
REDUCTIONS. 

39. The Plan treats policyholders in different States differently based on 

the premium rates charged in the various States.  SHIP’s rates have varied across 

States.  Ex. RP-55 at 88; Tr. 48.  The Plan seeks to “eliminate” these “nation-wide 

premium rate variations.”  Ex. RP-55 at 34, 105.  Under the Plan, policyholders in 

different States will receive different levels of premium increases and benefit cuts.  

Id. at 19-20 (“Generally, policyholders whose policies were issued in states that 

have approved comparatively more rate increases over preceding years will face 

lower premium increases or benefit reductions under the Plan.”). 

40. The Plan also treats policyholders in different States differently based 

on the limits on Guaranty Association coverage.  Policyholders are supposed to be 

offered at least one option in Phase One that will provide potential benefits equal 

to or exceeding those that would be available from the applicable guaranty 

association.  Ex. RP-55 at 12, 95.  The limits on Guaranty Association protection 

vary by State.  Id. at 93.  Ex. RP-16 and SIR-2 (Oliver Wyman Actuarial Report) at 

77, Appendix E. 
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41. The Plan does not contemplate involvement by Guaranty 

Associations.  Ex. RP-55 at 92.  Tr. 172.  This reflects a policy judgment by the 

Rehabilitator not to shift or spread the burden of SHIP’s insolvency beyond its 

current policyholders to others through the Guaranty Association system.  Tr. 294-

298. 

42. The Rehabilitator seeks approval to implement all phases of the Plan 

without further approval by the Court.  The Plan contemplates that the Court’s 

approval will approve all Phases of the Plan.  Ex. RP-55 at 35-36.  The order 

proffered by the Rehabilitator contemplated only a single approval.  Tr. 311-312. 

43. Goals of the Plan.  The principal goals of the Plan are to substantially 

reduce the deficit (or Funding Gap) and to substantially improve what the 

Rehabilitator views as an inequitable rate structure.  Tr. 80, 105 (Cantilo).  See 

Tr.  398 (Bodnar). 

44. The Plan seeks to reduce the Funding Gap through policy 

modifications, meaning both premium increases and benefit reductions.  Tr. 97.  

Rate increases alone will not suffice as the required increases would be 

“unsustainable,” involving thousands of percent.  Tr. 103.  In the Rehabilitator’s 

view, the Plan need not eliminate the Funding Gap.  Tr. 290; Tr. 444-445. 

45. The Plan seeks to address the assertedly inequitable rate structure.  

The Rehabilitator believes that the rate approval process has resulted in rates that 
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differ across states for the same coverage, and that this is inequitable in that 

policyholders in some states are “subsidizing” policyholders in other states.  Tr. 

171, 186.  She believes that eliminating subsidies will improve equity among 

policyholders.  Tr. 195.  The Plan seeks to address this by having the 

Commonwealth Court approve rates on an If Knew basis for Phase One as part of 

the Plan and not seeking approval of rate increases by the individual states.  See 

Ex. RP-55 at 10, 33-34, 95-96. 

46. The Rehabilitator’s rationale is that policyholders have been 

“underpaying” for coverage and that policies should be “right size” and pay a “fair 

price” for the coverage provided.  Tr. 78-80, 194-196. 

47. The Rehabilitator contends that the Plan offers policyholders 

“meaningful choices.”  Tr. 194-196.  Mr. Cantilo believes policyholders will have 

more options than in liquidation which will make policyholders better off than in 

liquidation.  Tr. 171, 251.   

48. Mr. Cantilo acknowledged that the value of choice under the Plan 

cannot be quantified.  Tr. 187.  Choice is an unquantifiable “intangible benefit.”  

Tr. 252. 

49. The Rehabilitator did not consult with the National Organization of 

Life and Health Insurance Guaranty Associations (“NOLHGA”) to determine what 

options might be provided by Guaranty Associations if SHIP were liquidated.  Tr. 
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253-254.  Mr. Cantilo is not aware of any reason the Guaranty Associations could 

not offer options below Guaranty Association limits.  Tr. 253, 350.   

50. Mr. Bodnar’s response as to what options may be available from 

Guaranty Associations was based only on his understanding of what the Guaranty 

Associations offered in the Penn Treaty and ANIC liquidations.  Tr. 519-520. 

51. In the Penn Treaty liquidation, Guaranty Associations generally 

offered four options:  a rate increase option under which the policyholder retained 

current benefits (subject to the Guaranty Association limit) for increased premium, 

an option to reduce benefits and keep the premium at the current level, a non-

forfeiture/RPU option and a cashout option.  Tr. 516-517, 520 (Bodnar); Tr. 640-

641, 731-732 (Gallanis); Tr. 809-811 (Morton).  Not every Guaranty Association 

offered the identical choices in Penn Treaty.  Tr. 730.   

52. Mr. Gallanis, the President of NOLHGA, testified that the Guaranty 

Associations have flexibility in addressing rate increases and benefits.  Tr. 640-

641.  The Penn Treaty options are illustrative examples of what might be done if 

SHIP were liquidated. Tr. 640-641, 706.   

53. Guaranty Associations did not offer Option 4.  Tr. 735.  They could 

only offer to retain benefits for increased premium for benefits up to the Guaranty 

Association limit.  Tr. 436.  
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54. Guaranty Associations may raise rates for policyholders in 

liquidation.  In Penn Treaty, the Guaranty Associations generally used rates based 

on If Knew premium.  Tr. 55, 108-109 (Cantilo); Tr. 516 (Bodnar); 710-711 

(Gallanis); Tr. 803 (Morton).   

55. In Penn Treaty, the Guaranty Associations made rate filings in 48 

states in a national rate increase program.  Tr. 802-803, 807 (Morton).  The 

methodology was an If Knew methodology based on Guaranty Association limits 

and “cohorts” of policies.  Tr. 803-804, 821.  A “cohort” is a group, as opposed to 

individual or “seriatim” basis.  Tr. 804-806.  The cohort basis was and continues to 

be the industry standard for a going concern carrier.  Tr. 806.    

56. The Guaranty Associations’ Penn Treaty rate methodology largely 

addressed “inequities” in premium rates and cross-state rate “subsidization.”  Tr. 

806.  See Tr. 817-818.   

57. In Penn Treaty, 34 of the states approved 100% of the Guaranty 

Associations’ requested increases; 11 states approved between 80% and 100%; and 

3 approved under 60%.  Tr. 808.  No state denied rate increases.  Tr. 808. 

58. In Penn Treaty, 44 of the states approved the Guaranty Associations’ 

filings within 15 months, and the other four came in over time.  Tr. 808-809.  

59. The Rehabilitator contends that the Plan will be of value and “not fail” 

even if it does not eliminate the Funding Gap and SHIP is placed in liquidation 
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after Phase One.  Tr. 185-186, 193, 290, 444.  The Rehabilitator asserts that any 

meaningful reduction in the Funding Gap would be “a success,” offering options 

under the Plan is of “significant value” to policyholders, and setting a more 

equitable premium rate methodology is of “great value.”  Tr. 444-445, 446-447.          

60. Impact of the Plan on Policyholders.   The burden of reducing the 

$1.2 billion Funding Gap under the Plan rests exclusively on SHIP’s 30,000 

current policyholders who have not taken non-forfeiture options.  Tr. 290-292.  

Those 30,000 current policyholders will bear the entire Funding Gap through 

higher premiums or reduced benefits.  Tr. 292.  Those policyholders contributed 

only in part to SHIP’s $1.2 billion Funding Gap.  Tr. 297. 

61. The Plan focuses on resolving perceived historical rate inequity, 

through premium increases or benefit reductions, even though the consequences of 

those asserted historical rate inequities constitute less than one-third of the 

$1.2 billion Funding Gap.  Tr. 284-288.   

62. The Plan imposes a financial burden on policyholders that is much 

greater than the burden they would bear if SHIP were liquidated now.  The Plan 

would require policyholders to absorb about $800 million more than a liquidation 

as described below.  

63. Under the Plan, to return SHIP to solvency, current policyholders will 

exclusively bear the $1.224 billion Funding Gap through benefit cuts and premium 
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increases.  Tr. 292; Ex. RP-19 and SIR-3 (Funding Gap Exhibit); Ex. RP-55 (Plan) 

at 102-103.   

64. In the liquidation scenario portrayed in the Rehabilitator’s 

Comparison File (Ex. RP-6), policyholders will absorb approximately 

$397 million.  Ex. SIR-5-1, Table 1; Tr. 564.  The $397 million is the difference 

between the $2.549 billion of SHIP’s policyholder obligations and the $2.246 

billion of benefits expected in a liquidation plus the $93 million of additional 

premium expected to be charged by Guaranty Associations, all calculated from the 

Comparison File.  Ex. SIR-5-1, Table 1; Tr. 561-564 (Edwards).1  That is 

$827 million less than the Funding Gap.  Tr. 564-565. 

65. In a liquidation, Guaranty Associations would provide approximately 

$837 million in support to benefit policyholders.  Ex. SIR 5-1, Table 2; Tr. 565.  

The $837 million is the difference between the net amount the Guaranty 

Associations are projected to pay to policyholders ($1.641 billion, which is the 

$1.956 billion in Guaranty Association benefits less the $315 million in premiums 

 
1 This is consistent with the $309 million net uncovered reserve in liquidation reflected in Ex. 
RP-16 (Oliver Wyman Actuarial Report) at 11.  Tr. 252.  That exhibit shows that in a liquidation 
policyholders would have an uncovered loss (the portion of gross premium reserve not covered 
by Guaranty Associations) of $606 million.  Tr. 243-244, 247-248.  Policyholders would stand to 
receive the projected liquidation dividend of 49% on that uncovered loss, putting aside the 
“Warrentech” issue (the Pennsylvania Commissioner’s position is that the policyholders would 
be entitled to the liquidation dividend), for a net of $309 million.  Tr. 248-250.   The net 
uncovered loss does not consider the Rehabilitator’s estimate of $93 million additional premium 
that would be charged by Guaranty Associations in liquidation.  See Ex. RP-16 at 52.   
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expected to be charged by Guaranty Associations) and the distributions the 

Guaranty Associations are projected to receive from the SHIP estate ($804 million, 

which is the $1.641 billion net amount the Guaranty Associations will pay to 

policyholders times the 49% liquidation dividend percentage), all as calculated 

from the Comparison File.  Ex. SIR-5-1, Table 2; Tr. 565-566.  The Plan does not 

trigger the Guaranty Associations, Ex. RP-55 at 92, so these funds will not be 

available to benefit policyholders under the Plan. 

66. Under the Plan, policyholders will get to choose among five options in 

Phase One, all based on If Knew premium.  Tr. 233.  Option 1 (“downgrade”) 

reduces benefits to the level supported by current premium on an If Knew basis.  

Option 2 is a “basic policy endorsement” with reduced benefits.  Option 2(a) is an 

“enhanced basic policy” with an increased level of reduced benefits.  Option 3 is 

“non-forfeiture option” or “NFO” (also described as a “reduced paid-up benefits” 

or “RPU” policy) with reduced benefits and no future premium.  Option 4 is the 

current policy with premiums increased to If Knew levels.  Ex. RP-55 at 23-24; Tr. 

113-117 (Cantilo); Tr. 426, 429-432, 433-434, 436 (Bodnar).   

67. Policyholders on waiver also must choose among the options, but they 

will pay a differential premium.  Tr. 119-120.  See Ex. RP-55 at 31-32.  There are 

9,570 policies on premium waiver status, 5,803 not on claim and 3,767 on claim.  

Ex. RP-56, Slide 13. 
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68. In LTCI insolvencies, Guaranty Associations have respected premium 

waivers to the same extent as waivers have been respected by the companies before 

liquidation.  Tr. 639-640, 820.  Policyholders were not charged premium by 

Guaranty Associations while on waiver.  Tr. 820-821, 834. 

69. Adjustments under Options 1, 2, 2(a), and 3 will reduce the 

policyholders’ benefits below those provided by their current policies.  Ex. RP-55 

at 24.  Tr. 517.   

70. To the extent the original policy benefits fall within the limits of the 

applicable Guaranty Association, the adjustment of benefits under the Plan will 

reduce the benefits available to the policyholder from the Guaranty Association if 

SHIP is liquidated.  See Ex. RP-55 at 14; Tr. 238 (“some policyholder election[s] 

would have that effect”), Tr. 246, Tr. 299-300 (adjustment can be an adjustment of 

benefits that fall below the guaranty association benefit).  (Somewhat less than 

80% of the benefits to which SHIP policyholders are expected to be entitled under 

their current policies fall within the statutory limits of Guaranty Association 

coverage.  Ex. RP-55 at 95.)   

71. The policyholder elections under the Plan are permanent.  Tr. 313, 

348-350.  Ex. RP-55 at 14.  If SHIP is liquidated after the Plan is implemented, the 

policyholders will retain Guaranty Association coverage only for the policies as 

modified under the Plan.  Tr. 334 (Cantilo); Ex. RP-55 at 14.  Phase One choices 
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are permanent “in the sense that guaranty association coverage may be given up.”  

Tr. 300-301 (Cantilo). 

72. Even if policyholders gave up all benefits in excess of Guaranty 

Association limits, policyholders would need to give up approximately 

$600 million in additional benefits covered by the Guaranty Associations to close 

the Funding Gap.  Tr. 240-241.    

73. The Decision Not to Involve Guaranty Associations.  The 

Rehabilitator decided to impose the entire burden of SHIP’s insolvency on the 

current policyholders and not trigger the Guaranty Associations through 

liquidation.  Tr.  78-79, 172, 289-290, 294 (Cantilo).   

74. Any portion of SHIP’s $1.2 billion deficit eliminated under the Plan is 

borne by the 30,000 current policyholders and not spread broadly through the 

Guaranty Association system.  Tr. 292. 

75. A major factor in this decision is the view that the current 

policyholders have been “underpaying” for their policies.  Tr. 78.  See Tr. 102 

(referring to “Cadillac” policies with “rich” benefits that are “underpriced”); Tr. 

295.   

76. The Rehabilitator concluded that since many policyholders were 

paying “far less” for their coverage than they would have had premiums been set 

appropriately, it was “unjustified” to trigger Guaranty Associations and shift the 
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burden to taxpayers or other insureds.  Tr. 294-295 (policyholders “weren’t asked 

to pay enough”).  See Tr. 78-79; Tr. 172 (“We were not persuaded that we could 

justify, in good faith, compelling the guaranty associations and eventually the 

taxpayers to enable policyholders to continue getting Cadillac policies at VW 

rates.”).  This was a “policy judgment.”  Tr. 295.  

77. Mr. Cantilo commented adversely on inflation riders (a feature the 

policyholder could select and typically paid a separate premium) as producing high 

maximum daily benefits.  Tr. 33-34.  He commented that indemnification policies 

provide payments “not required for the payment of care,” which “looks a bit like a 

disability policy.”  Tr. 34.  He asserted that $400 million of future benefits will be 

in excess of the cost of care and are “not a fundamental LTC benefit.”  Tr. 86.  He 

said that policies with unlimited benefit periods were “probably not worth the 

money” to older policyholders.  Tr. 87.   

78. Impact of the Plan on State rate review.  Most states have codified 

having the state of issue of an insurance policy be the principal regulator for the 

rates for those policies.  Tr. 155.   

79. The Plan does not follow the standard rule of having the issue state 

control the rate process.  Tr. 158-159.  The Plan removes State insurance regulators 

from their role in reviewing rates.  Ex. RP-55 at 33, 34.  In this regard, the Plan is 

“unprecedented.”  Tr. 82 (Cantilo) 
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80. The State Insurance Regulators’ objections to this were “consistent 

with statutes” that only the state insurance regulator of a particular state can 

approve rate increases on policies issued in that state.  Tr. 157.  The Rehabilitator 

expected “resistance” from state insurance regulators to premium rate increases 

because they “feel strongly” about exercising what the Rehabilitator acknowledged 

was their authority over rates.  Tr. 82.  See Tr. 169 (referring to regulators as 

“surrendering” to the Pennsylvania Commissioner the ability to set rates under the 

Plan).  

81. The Issue State Rate Approval section requires approval within 60 

days or the application is deemed denied.  This differs from the time periods in 

which States approve rates.  Tr. 162-163, 410.   

82. The section also provides for rate approval on a “seriatim” basis, 

which differs from the usual manner in which States approve rates.  Tr. 163-164, 

410-411.   

83. The Issue State Rate Approval section allows policyholders to 

voluntarily pay the full rate requested, even if that rate was not approved by the 

state regulator, which violates state statutes.  Tr. 161, 167.  

84. Policyholders in “opt out” states will suffer deeper reductions in 

benefits than those in other states and will have fewer options than policyholders in 
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other states, so that opting out “will be harmful” to policyholders.  Tr. 169-170.  

See Ex. RP-55 at 109. 

85. The Rehabilitator offered generalized opinions about Phase One rates.  

Mr. Cantilo opined that rates under the If Knew methodology met state rate review 

standards in three States, Tr. 334, and Mr. Bodnar opined that If Knew premium is 

“actuarially justified.”  Tr. 404.  Mr. Bodnar further opined that the Phase One 

rates produced by the Plan satisfy “most” states’ requirements for rates.  Tr. 459.   

86. These opinions do not address the Self-sustaining Premium rates that 

will be used in Phase Two of the Plan.  Ex. RP-55 at 11. 

87. These opinions do not support any conclusion that Phase One 

premium rates under the Plan satisfy all individual state requirements.  Mr. Bodnar 

also testified that the If Knew rate is “not necessarily what they [state regulators] 

would approve,” Tr. 408, and that in his experience, regulators have denied rate 

increases that satisfy If Knew requirements.  Tr. 408.  He testified that “[e]very 

state has its own approach to reviewing the rates.  They . . . have different 

requirements, their own internal rules, statutory rules for what they will approve 

and not approve, and the measuring sticks they have for determining what is 

actuarially justified.”  Tr. 414.  It is common for a company to receive differing 

responses to rate applications across States.  Tr. 413.  
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88. Mr. Bodnar testified that the time from the filing of a rate application 

to approval or denial varies across States.  Some are “fairly quick” within 90 days, 

but at least one state may take two years.  Tr. 410. 

89. Mr. Bodnar testified that in a “more traditional” application process, 

the company would request an aggregate rate increase, not one on a seriatim basis.  

Tr. 411.  

90. Potential Results of the Plan.  The Plan is not expected to restore 

SHIP to solvency by eliminating the Funding Gap.  The Rehabilitator’s principal 

witness, Mr. Cantilo, testified that it is “not likely we will magically restore SHIP 

to solvency” (Tr. 80), and that “[i]n all likelihood [the Plan] will not eliminate” the 

deficit, just “reduce it materially.”  Tr. 189-190.  He agreed that it is “highly 

unlikely” the Plan will eliminate the Funding Gap even considering the effects of 

both Phase One and Phase Two.  Tr. 306.  The Rehabilitator is “hopeful” the Plan 

will “at least eliminate half of the deficit.”  Tr. 90. 

91. The Rehabilitator has not offered predictions of likely actual 

outcomes but only “hypothetical results.”  See Ex. RP-55 at 20.  Tr. 190.   

92. The Funding Gap is not eliminated in any of the ten Phase One 

“illustrative probability weighted scenarios” presented in the Oliver Wyman 

January 26, 2021 Actuarial Report (Ex. RP-16 at 11, Table 2.5, and Ex. SIR-2) and 

November 20, 2021 Phase I Results Exhibit (Ex RP-21 and Ex. SIR-1). 
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93. The scenarios are not predictive.  Tr. 506.  Oliver Wyman did not 

offer any opinions on the likelihood of policyholder selections.  Tr. 462.  See Tr. 

505-506. 

94. The remaining Funding Gap in these ten illustrative scenarios ranges 

from $699 million (Scenario 1) to $186 million (Scenario 10).  Oliver Wyman 

Actuarial Report (Ex. RP-16 at 11, Table 2.5, and Ex. SIR-2) and Phase I Results 

Exhibit (Ex RP-21 and Ex. SIR-1).   

95. Scenario 1 is derived from information from the Penn Treaty 

liquidation.  Tr. 255 (Cantilo), Tr. 499-500 (Bodnar).  That is information from the 

Guaranty Associations in the Penn Treaty liquidation.  Tr. 515.  The other 

scenarios are less reflective of the Penn Treaty experience.  Tr. 258. 

96. The Rehabilitator’s March 2, 2021 Funding Gap Exhibit (Ex. RP-19 

and SIR-3) added a scenario 11 under which the Funding Gap is eliminated.  The 

Rehabilitator is “not predicting Scenario 11.”  Tr. 191 (Cantilo).  See Tr. 558 

(during the March 5, 2021, an Oliver Wyman actuary commented there was no 

basis for that distribution of option choices). 

97. None of the Rehabilitator’s scenarios account for Phase Two.  Tr. 193.  

98. The number of policyholders who select Option 4 is significant 

because that option has the least impact on the Funding Gap.  Tr. 259.  If all 

policyholders select Option 4, the Funding Gap will be reduced by only 
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$227 million.  Tr. 191-192, 259, 265-266.  The Rehabilitator hopes few 

policyholders will choose Option 4.  Tr. 117. 

99. The State Insurance Regulators calculated a scenario based on the 

information in the Comparison File (Ex. RP-6) assuming that each policyholder 

will choose the option that provides him or her the greatest net present value.  Tr. 

575.  This scenario is presented on Ex. SIR-5-4.  15.75% of policyholders have the 

greatest net present value under Option 1, 0.67% under Option 2, 0.73% under 

Option 2a, 15.72% under Option 3, and 67.13% under Option 4.  Ex. SIR-4; Tr. 

575-578.   This scenario would reduce the Funding Gap by $184 million, leaving a 

remaining Funding Gap of $1.039 billion after Phase One.  Ex. SIR-5-4; Tr. 580. 

100. The Rehabilitator has offered no analysis addressing whether Phase 

Two could successfully fill the remaining Funding Gap.  The Rehabilitator has not 

projected the results of Phase Two.  Tr. 193; Ex. SIR-7 (March 30, 2021 Letter 

from Michael Broadbent to David Leslie and Eric Smith advising that the 

Rehabilitator has not made a projection incorporating Phase One and Phase Two). 

101.  Under the Plan, the Funding Gap remaining after Phase One would 

need to be absorbed entirely by policyholders who selected Options 1 and 4.  Ex. 

RP-55 at 14.  The number of policyholders that remain subject to adjustments after 

Phase One may be too small to absorb the remaining Funding Gap.  Tr. 306-307. 
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102. Comparison with Liquidation.  The Rehabilitator has not provided any 

information comparing the results of both Phases One and Two of the Plan with 

liquidation.  The comparison of rehabilitation against liquidation results in the 

Comparison File (Ex. RP-6) is limited to Phase One.  Tr. 558.  All of the 

Rehabilitator’s exhibits concerning comparisons of rehabilitation with liquidation 

address only Phase One.  Exs. RP-7 and RP-43 to RP-47.    

103. The Comparison File was prepared by Oliver Wyman at the request of 

the Rehabilitator.  Tr. 474, 478.  The Comparison File was to compare the Phase 

One rehabilitation results for each option with the liquidation result on a net 

present value basis (present value of future benefits (PVFB) minus present value of 

future premiums (PVFP)).   Tr. 474, 477, 481.  See Tr. 272-274 (Comparison File 

uses present values of benefits and premiums).  The Comparison File provides 

projections using net present value.  Tr. 482.   

104. The Rehabilitator posted the Comparison File to the data site so those 

interested in the Plan could see the comparison.  Tr. 271.  The Rehabilitator posted 

the Comparison File to the data site on November 23, 2020.  Ex. RP-32 at 1 (data 

site table of contents with loading dates).     

105. Mr. Cantilo acknowledged that net present value (PVFB-PVFP) can 

be described as the “Carpenter value” of a policy.  Tr. 175 (the State Insurance 

Regulators “are not the first to say that”).  See Tr. 267-268. 
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106. Mr. Cantilo acknowledged that net present value (PVFB-PVFP) is a 

measure used to establish a company’s liabilities.  Tr. 175.  He also acknowledged 

that net present value is appropriately used in evaluating SHIP’s financial 

condition and in considering the effect of the Plan and each option on that financial 

condition.  Tr. 345-346.  Present value calculations will be part of the model for 

adjustments in Phase Two.  Tr. 111-112, 264. 

107. Mr. Bodnar acknowledged that the liabilities of SHIP were calculated 

using present values of benefits and present values of premiums.  Tr. 443-444. 

108. Mr. Cantilo acknowledged that “a purpose” of Exhibit RP-6 was to 

compare the present value of each individual option to the present value of 

liquidation for the same policyholder.  Tr. 275.  He did not think that use was 

“inappropriate.”  Tr. 275.  When asked “So it’s not unreasonable, in your opinion, 

to compare the present value as projected by Oliver Wyman, for each policyholder, 

for each option, to the liquidation value that Oliver Wyman also calculated on a 

present value for that same policyholder?” Mr. Cantilo responded “No.”  Tr. 276.   

109. With respect to the Comparison File, Mr. Bodnar acknowledged that 

“it’s reasonable for somebody to compare this, and I think most people would 

understand what it shows.”  Tr. 492-493.  

110. Based on the Comparison File, the Rehabilitator provided an exhibit 

showing that 85% of policyholders will have at least one Phase One rehabilitation 
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option under the Plan with a net present value greater than or equal to liquidation.  

Ex. RP-7.  See Tr. 183, 510.  The exhibits shows 15% of policyholders will have a 

greater net present value in liquidation than in rehabilitation.  Ex. RP-7 (15% “for 

whom Liquidation is projected to be richer than the Plan”).  Oliver Wyman was 

asked to prepare this comparison by the Rehabilitator’s team.  Tr. 490-491.   

111. The 85% of policyholders with at least one option with a net present 

value greater than or equal to the net present value of liquidation on Exhibit RP-7 

rests principally on Option 4.  Tr. 510 (Option 4 has the most significant effect in 

generating the 85%), 512-513 (Bodnar).   

112. In Phase One, Option 4 provides a greater net present value than 

liquidation for 83% of policyholders.  Ex. SIR-5-2, Table 1; Tr. 572 (Edwards).  

The other options each provide a large majority of policyholders with a Phase One 

net present value less than liquidation.  For Option 1, 62% have a greater net 

present value in liquidation, for Option 2, 94%, for Option 2a, 94%, and for 

Option 3, 83%.  Ex. SIR-5-2, Table 1; Tr. 571-573. 

113. Option 4 has the least effect in reducing the Funding Gap.  Tr. 259 

(Cantilo); Tr. 513 (Bodnar).  The Rehabilitator’s Funding Gap Exhibit shows that 

if all policyholders selected Option 4, the $1.224 billion Funding Gap would only 

be reduced by $227 million, to $997 million.  Ex. RP-19 and SIR-3.  The 
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remaining Funding Gap assuming all policyholders select a particular option is set 

forth on Exhibit SIR 5-2, Table 2.  Tr. 573-574. 

114. The comparison of net present values on Exhibit RP-7 (and shown on 

Ex. RP-56 Slide 105) does not consider the impact of Phase Two.  Tr. 185.  Under 

the Plan, the Funding Gap remaining after Phase One will be addressed in Phase 

Two through policy modifications or premium increases on the policyholders who 

chose Options 1 and 4 in Phase One.  Ex. RP-55 at 14.   

115. In Ex. SIR 5-5, Mr. Edwards calculated the effects of hypothetical 

Phase Two premium increases on policyholders assumed to select Option 4 on a 

net present value basis in Ex. SIR-5-4.  Tr. 580-582.   Assuming a Phase Two 

premium increase of 50%, the percentage for whom Option 4 provides a greater 

net present value than liquidation drops from 79.4% (shown on Ex. SIR 5-4) to 

33.89%.  Ex. SIR-5-5; Tr. 582-583.  Assuming a Phase Two premium increase of 

100%, the percentage for whom Option 4 provides a greater net present value than 

liquidation drops to 22.92%.   Ex. SIR 5-5.  Assuming a Phase Two premium 

increase of 200%, the percentage for whom Option 4 provides a greater net present 

value than liquidation drops to 15.88%.   Ex. SIR 5-5; Tr. 583.   

116. In Ex. SIR 5-5, Mr. Edwards calculated the number of all 

policyholders with a net present value in rehabilitation greater than in liquidation 

after the hypothetical Phase Two premium increases on policyholders assumed to 
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select Option 4 on a net present value basis.  Tr. 583.  Applying a 50% Phase Two 

premium increase to those Option 4 policyholders, the percentage of all 

policyholders with a rehabilitation option with a greater net present value than 

liquidation drops from 85% (shown on Ex. RP-7) to 54.57%.  Ex. SIR-5-5; Tr. 

583-584.  Applying a Phase Two premium increase of 100% to those 

policyholders, the percentage of all policyholders with a rehabilitation option with 

a greater present net value than liquidation drops to 47.21%.  Ex. SIR-5-5.   

117. Those two hypothetical premium increases would leave remaining 

Funding Gaps of approximately $858 million and $676 million, respectively, in the 

net present value scenario.  Ex. SIR-5-5; see Tr. 584. 

118. Based on the Comparison File, the net present value of Option 2 for 

policies with benefits in excess of Guaranty Association limits is typically less than 

the net present value of the Guaranty Association limits.  Examples are set forth on 

Exhibit SIR-6.  Tr. 584-587.     

119. After relying only on the net present value comparison reflected in 

Exhibit RP-7 through the filing of her April 5, 2021 Pre-Hearing Memorandum, 

the Rehabilitator for the first time asserted a maximum policy value (MPV)-based 

rationale for constitutional compliance in her April 19, 2021 Pre-Hearing Rebuttal 

Memorandum, which attached proposed exhibits 45-47. 
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120. The Rehabilitator then offered MVP-based comparisons of Phase One 

rehabilitation options to liquidation at the hearing.  See Exs. RP-45 to RP-47; Ex. 

RP-56, Slides 106-110; Tr. 183-185.   

121. MPV is the maximum daily benefit times the maximum benefit 

period.  Ex. RP-55 at 126.   

122. MPV was not used in the Comparison File.  Tr. 272, 559, 591.   

123. Mr. Cantilo asserted that under the “simple approach” of comparing 

maximum policy value, every policyholder has at least one option that offers the 

same “policy values” on liquidation.  Tr. 184.  

124. MPV is an “outer bound” on coverage.  Tr. 468.  It describes the 

maximum value of coverage, but does not consider the cost (the premiums the 

policyholder pays for that coverage) or the projected value of claims.  Mr. Bodnar 

testified that maximum policy value and annual premium are “both highly 

important” to policyholders.  Tr. 452.   Mr. Bodnar also noted that less than 25% of 

policyholders “would need” more than $270,000 of coverage.  Tr. 432. 

125. MPV is not used in gross premium reserve determinations, or in 

calculating an insurer’s liabilities in its financial statement.  Tr. 261-263.   

126. As MPV does not consider premiums and is not a financial statement 

value of liability, it is not an appropriate measure of policyholder benefit value for 

purposes of comparing rehabilitation to liquidation. 
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127. The term “Carpenter value” was used during the March 5, 2021 call 

hosted by the Rehabilitator for Intervenors with the Rehabilitator’s actuaries at 

Oliver Wyman.  Tr. 266-267 (Cantilo).  An Oliver Wyman actuary used the term in 

reference to the net present value (PVFB-PVFP).  Tr. 557-558, 590 (Edwards); Ex. 

SIR 6 at 2 (Letter from Eric Smith to Michael Broadbent dated March 12, 2021 

describing call); Ex. SIR 7 (Letter from Michael Broadbent to Eric Smith dated 

March 30, 2021 responding to Ex. SIR 6 and not objecting to the description).   

128. In their March 12, 2021 letter, the State Insurance Regulators 

presented to the Rehabilitator their analysis that the 85%/15% 

rehabilitation/liquidation comparison depends upon the 83% of policyholders with 

an Option 4 net present value greater than or equal to liquidation, which did not 

consider Phase Two.  Ex. SIR 6 at 2-4.  On March 30, 2021, the Rehabilitator 

responded that this was an issue for the hearing.  Ex. SIR 7. 

129. Mr. Cantilo recalled that “Carpenter value” was discussed in the 

March 5, 2021 call, but otherwise had only vague recollections of the call.  See Tr. 

266-268.  Mr. Bodnar did not recall “Carpenter value” being raised, discussion of 

other exhibits, or discussion of Scenario 11.  Tr. 493-494, 495-496, 507. 

130. The Rehabilitator’s exhibits providing the alternative approaches to 

comparing rehabilitation to liquidation (Exs. RP-44 to RP-47), including those 
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using MPV (Exs. RP-45 to RP-47) were not posted to the data site.  See Ex. RP-32 

(data site table of contents).   

131. Mr. Bodnar did not recall when Oliver Wyman prepared the other 

comparisons, although it was after the date of the Comparison File dated 

November 12, 2021.  Tr. 485-487.  

132. The alternative approaches exhibits (Exs. RP-44 to RP-47) were not 

included with the exhibits identified in the Rehabilitator’s Pre-Hearing 

Memorandum on April 5, 2021.  The alternative comparison exhibits were first 

made available as attachments to the Rehabilitator’s Rebuttal Pre-Hearing 

Memorandum on April 19, 2021.  

133. The Rehabilitator’s initial comparison of rehabilitation and liquidation 

was the net present value comparison provided in the November 20, 2021 

Comparison File (Ex. RP-6) and on Exhibit RP-7.  The alternative approaches 

provided in Ex. RP-44 to RP-47 were prepared later. 
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PROPOSED CONCLUSIONS OF LAW 

The Plan should be disapproved for each of the following reasons: 

1. The Plan is not feasible because it has no reasonable chance of 

eliminating the $1.224 billion Funding Gap and restoring SHIP to solvency. 

2. The Plan is not in the best interest of policyholders or fair and 

equitable to them because it deprives them of substantial Guaranty Association 

protection that could be obtained in a liquidation. 

3. The Rehabilitator’s decision to propose the Plan instead of liquidating 

SHIP and triggering the Guaranty Associations is an abuse of discretion since it is 

designed to further general public policy goals, not the best financial interest of 

SHIP’s policyholders.  

4. The Plan does not satisfy the constitutional standard of Neblett v. 

Carpenter, 305 U.S. 297 (1938), because it does not offer policyholders at least the 

equivalent of what they could receive in a liquidation. 

5. The Plan does not satisfy the constitutional standard of Neblett v. 

Carpenter, 305 U.S. 297 (1938), because it does not offer most policyholders at 

least the equivalent of what they could receive in a liquidation when Phase Two is 

considered. 

6. The Plan is not fair and equitable because it treats policyholders 

differently across States. 
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7. The Plan is not fair and equitable because it deprives policyholders in 

waiver-of-premium status of that benefit which would otherwise be available from 

Guaranty Associations in a liquidation.  

8. The Plan is unlawful in that it does not treat all policyholders equally 

but deliberately imposes greater burdens on policyholders issued policies in some 

States than on those issued policies in other States, which violates Pennsylvania 

law and Neblett. 

9. The Plan is unlawful in that it displaces rate regulation by other States 

respecting policyholders issued policies in those States, which is not authorized by 

Pennsylvania law, violates the Full Faith and Credit Clause, and does not accord 

comity to other States’ rate review statutes.  The Issue-State Rate Approvals 

section does not cure these defects. 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 
In Re: Senior Health Insurance 
Company of Pennsylvania 
(in Rehabilitation)  

: 
: 
: 

 
 
No. 1 SHP 2020 

 
 

STATE INSURANCE REGULATORS’ 
POST-HEARING MEMORANDUM  

 
In accordance with the Court’s Order of May 24, 2021, the Intervenors 

Superintendent of Insurance of the State of Maine, Commissioner of Insurance of 

the Commonwealth of Massachusetts, and Insurance Commissioner of the State of 

Washington (collectively, “State Insurance Regulators”) submit this post-hearing 

memorandum regarding the application of the Insurance Commissioner of the 

Commonwealth of Pennsylvania as Rehabilitator (“Rehabilitator”) of Senior 

Health Insurance Company of Pennsylvania (“SHIP”) for approval of the proposed 

Second Amended Plan of Rehabilitation (“Plan”).  The State Insurance Regulators’ 

proposed findings of fact and conclusions of law are submitted herewith. 

The proposed Plan is unprecedented and contrary to the best interest of 

policyholders.  SHIP is hugely insolvent, with a deficit of $1.2 billion on liabilities 

of $2.6 billion.  The Plan is a “workout plan” (Tr. 79) that places the entire burden 

of the insolvency on SHIP’s remaining 30,000 policyholders through benefit 

reductions and premium increases.  The Rehabilitator has chosen to impose the 

$1.2 billion deficit on those policyholders even though, in a liquidation, the 
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policyholders would only bear a loss of $400 million, as the insurance guaranty 

associations would provide over $800 million of additional funding (Ex. SIR-5-1).   

The Rehabilitator pursues the Plan even though she now concedes that the 

Plan is not likely to succeed in restoring SHIP to solvency (Tr. 80, 90, 189-190, 

306).  Liquidation thus appears inevitable.  This approach harms the policyholders 

because the premium increases and benefit cuts implemented under the Plan will 

be permanent, and only the reduced policies will be the basis for guaranty 

association coverage and liquidation dividends in a liquidation.  The policyholders 

will receive less in the deferred liquidation than if SHIP were liquidated now.   

As described below, the Plan is not feasible, in the best interest of 

policyholders, or fair and equitable, and it fails to satisfy the constitutional 

standard of Neblett v. Carpenter, 305 U.S. 297 (1938).  Further, a fundamental 

element of the Plan – its proposed displacement of the regulatory authority of other 

States over rates – is unlawful.  The State Insurance Regulators object to the Plan 

and recommend that the Court disapprove the Plan.   

Standard of Review 

The Court is charged with the responsibility of approving, disapproving or 

modifying any plan of rehabilitation proposed by the Rehabilitator.  40 P.S. 

§ 221.16.  This requires the Court to see that the Plan is free from any abuse of the 

Rehabilitator’s discretion. 
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The Commonwealth Court is empowered by the General Assembly to 
supervise and review the activities and proposals of the Insurance 
Commissioner while she undertakes the rehabilitation of an insolvent 
insurer.  40 P.S. § 221.4(a); 42 Pa.C.S.A. § 761(a)(3).  In overseeing 
the course of rehabilitation, the Commonwealth Court is authorized to 
“approve or disapprove the plan [of rehabilitation] proposed, or may 
modify it and approve it as modified. . . .”  40 P.S. § 221.16(d).  
Therefore, in order for the Plan to warrant the Commonwealth Court’s 
imprimatur it must be found to be free from any abuse of the 
Rehabilitator’s discretion.   

 
Foster v. Mutual Fire, Marine and Inland Ins. Co., 531 Pa. 598, 614 A.2d 1086, 

1091 (1992) (“Mutual Fire II”) (emphasis added), cert. den. 506 U.S. 1080 and 

1087 (1993). 

This includes reviewing the Plan for error of law.  In preparing the Plan, the 

Rehabilitator is subject to both statutory and constitutional requirements.   

Our statutory provisions . . . properly place the responsibility on both 
the Insurance Commissioner and the courts, the Commissioner being 
required to follow the statutory mandates and to use reasonable 
discretion in the rehabilitation of a seized company, with abuses of 
discretion to be checked by the judiciary. 
 

Mutual Fire II, 614 A.2d at 1093 (quoting Kueckelhan v. Federal Old Line Ins. 

Co., 444 P.2d 667, 674 (Wash. 1968)) (emphasis added).  Accord Koken v. Legion 

Ins. Co., 831 A.2d 1196, 1231-1232 (Pa. Commw. Ct. 2003), aff’d sub nom. Koken 

v. Villanova Ins. Co., 583 Pa. 400, 878 A.2d 51 (Pa. 2005).  “Of course, the 

Rehabilitator is constrained by constitutional mandate.”  Grode v. Mutual Fire, 

Marine and Inland Ins. Co., 572 A.2d 798, 804 (Pa. Commw. Ct. 1990) (“Mutual 

Fire I”), aff’d, Mutual Fire II, 614 A.2d 1086.   
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If the Plan is based on an error of law, the Plan is an abuse of the 

Rehabilitator’s discretion.  See Bedford Downs Mgt. Corp. v. State Harness Racing 

Com’n, 592 Pa. 475, 926 A.2d 908, 916 (2007) (“[I]f in reaching a conclusion the 

law is overridden or misapplied, or the judgment exercised is manifestly 

unreasonable, or the result of partiality, prejudice, bias, or ill-will, as shown by the 

evidence or the record, discretion is abused.”) (quoting Mielcuszny et ux. v. Rosol, 

317 Pa. 91, 176 A. 236, 237 (1934)) (emphasis added); Synthes USA Sales, LLC v. 

Harrison, 83 A.3d 242, 249 (Pa. Super. Ct. 2013) (same).  “It is a paradigmatic 

abuse of discretion for a court [here the Rehabilitator] to base its judgment upon an 

erroneous view of the law.”  Commonwealth v. Taylor, 230 A.3d 1050, 1072 (Pa. 

2020). 

As proponent of the Plan, the Rehabilitator bears the burden of showing the 

Plan satisfies the applicable standards.  

ARGUMENT 

The Court should disapprove the Plan for each of the reasons set forth 

below.  The facts on which the State Insurance Regulators rely are set forth with 

record citations in the State Insurance Regulators’ Proposed Findings of Fact and 

Conclusions of Law (cited as “SIR Findings ¶ __”) submitted herewith.  
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I. THE PLAN SHOULD BE DISAPPROVED 
BECAUSE IT IS NOT FEASIBLE. 

 
A. The Plan Is Not Feasible Because It Is “Highly Unlikely” To 

Eliminate The Funding Gap and Restore SHIP To Solvency. 
 

The first requirement of a rehabilitation plan for an insolvent insurer is that it 

be feasible, that is, reasonably likely to succeed in restoring the company to 

solvency.  The Court recognized the importance of feasibility at the pre-hearing 

scheduling conference, where the Court said: 

If the rehabilitation has no reasonable chance of success, why do we 
have to answer these foundational legal questions?  And at this point, 
I don’t think the Court is in a position to know whether or not the 
rehabilitation plan has a reasonable likelihood of success, but that is 
the standard. 
 

February 24, 2021 Transcript (“February 24 Tr.”) at 31.  

The proper goal of the Plan is to restore SHIP to solvency.  The 

Rehabilitator recognized this in her application for approval of the initial plan, 

where she said: 

Consistent with the purposes of Article V of the Insurance 
Department Act of 1921, Act of May 17, 1921, P.L. 789, as amended, 
40 P.S. §§ 221.1-221.63 the Plan endeavors to protect the interests of 
insureds, creditors, and the public by proposing corrective action to 
restore SHIP to a financially self-sustaining long-term care insurance 
company. 

 
Application for Approval of the Plan of Rehabilitation for Senior Health Insurance 

Company of Pennsylvania ¶ 2 (April 22, 2020) (emphasis added).  The Plan itself 

acknowledges that it seeks to restore SHIP to solvency by eliminating the 
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$1.2 billion Funding Gap.  It states that “[t]he goal of Phase Two will be to 

eliminate any Funding Gap not eliminated in Phase One.”  Ex. RP-55 at 11.  See 

SIR Findings ¶ 25. 

Under this standard, the Plan is plainly not feasible.  The Rehabilitator 

acknowledged at the hearing that the Plan was “highly unlikely” to eliminate the 

$1.2 billion Funding Gap and restore SHIP to solvency, even considering Phase 

One and Phase Two.  Tr. 306.  See SIR Findings ¶ 90.  There is no basis in the 

record to conclude that the Plan has a reasonable likelihood of eliminating the 

Funding Gap.1  The most that might be said is that the Plan may “materially 

reduce” the Funding Gap.  Tr. 189-190. 

Where it is highly likely that SHIP will continue to be insolvent even if the 

Plan is implemented, the Plan is not feasible.  The insolvent SHIP will need to be 

liquidated in any event.  The Plan should accordingly be disapproved. 

B. The Rehabilitator’s Attempt To Redefine 
Feasibility Should Be Rejected. 

 
Recognizing the problem created by acknowledging that the Plan is unlikely 

to restore SHIP to solvency, the Rehabilitator seeks to change the standard for 

 
1 Given the Rehabilitator’s concessions at the hearing, it is not necessary to address the scenarios 
offered by the Rehabilitator.  See SIR Findings ¶¶ 91-101.  Suffice it to say that they are 
illustrative, not predictive, SIR Findings ¶¶ 91-93, and leave a remaining Funding Gap of 
hundreds of millions, SIR Findings ¶ 94, except for Scenario 11 – which the Rehabilitator is not 
predicting.  SIR Findings ¶ 96.  If policyholders are assumed to select the option which affords 
each the greatest net present value, the remaining deficit is over $1 billion.  SIR Findings ¶ 99.  
The Rehabilitator has not made any projections regarding Phase Two.  SIR Findings ¶ 97, 100. 
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feasibility.  Instead of the goal of restored solvency, the Rehabilitator now 

contends that it is sufficient if the Plan may materially reduce the deficit because 

the Plan serves the goal of remedying what the Rehabilitator views as underpriced 

coverage, excessive benefits and an inequitable rate structure.  This position should 

be rejected as inconsistent with law and harmful to policyholders. 

The commonly understood purpose of a rehabilitation is to restore an 

insolvent company to solvency.  “The goal of rehabilitation is to manage the affairs 

of an insolvent insurer with the intended result of restoring the entity to sound 

fiscal status.”  Mutual Fire II, 614 A.2d at 1096 (emphasis added).2  The 

Rehabilitator’s argument that feasibility means “properly conserving and equitably 

administering the assets of the involved insurer” deprives the standard of any 

meaning.  While that language is found in Mutual Fire II, it is only in noting that a 

 
2  Article V is based on a National Association of Insurance Commissioners’ Insurers 
Rehabilitation and Liquidation Model Act, which was drawn from a 1967 Wisconsin statute.  
Koken v. Reliance Ins. Co., 586 Pa. 269, 893 A.2d 70, 83-84 (2006).  The commentary to the 
1967 Wisconsin statute makes clear that rehabilitation is focused on providing new management, 
not altering contracts.  “Conceptually [a rehabilitator] should be treated as new management with 
especially broad powers, including the power to propose to the court the formal legal 
reorganizational devices that have heretofore been the focus of rehabilitation but that should 
normally be subordinated in the future to the larger management task.”  1967 Wis. Laws ch. 89, 
§ 17, Introductory Comment on Formal Procedures; id., Comment on § 645.32, Sub. 1 (“in a 
rehabilitation proceeding, the rehabilitator is, in effect, simply new management of the 
company”).  Insolvency is principally a ground for liquidation.  “Rehabilitation is not appropriate 
at a point where a company has been allowed to approach insolvency, unless substantial 
additional resources are poured into the enterprise immediately by contributors of capital funds.”  
1967 Wis. Laws ch. 89, § 17, Introductory Comment on Grounds for Formal Proceedings 
(emphasis in original).  The statute seeks to equitably apportion unavoidable loss principally 
through its priority provisions.  See id., Comment on § 645.01, Sub. (4) (“Par. (d) states a 
pervasive goal of this chapter.  The priority system has been structured to make the insurance 
institution do its job better and to apportion loss equitably”).     
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plan need not restore the company “to its exact original condition.”  614 A.2d at 

1094.  The goal of the plan in Mutual Fire, like that originally articulated here, was 

to have the company “reemerge as a solvent insurer.”  614 A.2d at 1094.  See 

Kueckelhan v. Federal Old Line Ins. Co., 444 P.2d 667, 674 (Wash. 1968) 

(rehabilitation aims to “restore the company to a viable status for the benefit of 

policyholders”).  The Plan’s feasibility must be measured against the goal of 

restoring SHIP to solvency by eliminating the Funding Gap.  

Measuring feasibility against goals other than financial viability is improper.  

The Rehabilitator contends that modifying policies and taking steps to reduce 

asserted rate inequities are suitable goals.  The Rehabilitator clearly believes that 

SHIP’s policyholders have obtained coverage for which they did not pay enough, 

SIR Findings ¶¶ 46, 75, that certain policy provisions provide excessive and 

unnecessary benefits, SIR Findings ¶ 75, 77, and the existing rate structure is 

inequitable, SIR Findings ¶ 45.   

However, this amounts to contending that the Rehabilitator may simply 

impose her policy views on policyholders as an end in itself.  Modifying policies 

based on judgments about the worthiness of the policyholders, the merits of the 

contractual protections that the policyholders purchased, and the equity of 

premium rates is an improper goal.   



 
 

- 9 - 
 

Nothing in the rehabilitation statute suggests a rehabilitator can simply 

adjust contract rights based on such judgments.  The rehabilitation statute provides 

for a rehabilitator to “correct” the conditions that constituted the ground for the 

rehabilitation order (here, insolvency), not to require the policyholders to bear the 

consequences.  40 P.S. § 221.16(b), (d).  Article V contemplates that a rehabilitator 

will seek to honor policies to the extent possible and treat policyholders equally.  

See 40 P.S. § 221.15(d) (rehabilitation order “shall not constitute an anticipatory 

breach of any contracts of the insurer”);3 40 P.S. § 221.44 (preferring policy 

obligations by giving them priority and prohibiting subclasses within a priority 

class).  The SHIP policies are lawful, enforceable contracts, and the rates charged 

for them were lawful.  SIR Findings ¶ 3.  The purpose of rehabilitation is to protect 

policyholders by preserving as much as possible of their contract rights – to honor, 

rather than diminish, their rights.  The only justification for impairing policyholder 

contract rights in rehabilitation is in cases where the impairment would be even 

worse in liquidation. 

  Whatever the merits of the Rehabilitator’s views on the policies and rates, 

they do not support the restructuring of coverages and premiums divorced from 

some greater policyholder-protective purpose.  Producing what the Rehabilitator 

 
3 See 1967 Wis. Laws ch. 89, § 17, Comment on § 645.32, Sub. (2) (“The anticipatory breach 
provision is merely a precaution.  The rehabilitator takes over the company as a new manager, 
and will be able to fulfill all contracts.  Sound management practice may sometimes lead him to 
try to negotiate for the termination of contract rights, however.”). 
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views as greater equity among policyholders at the cost of depriving them of $800 

million in Guaranty Association benefits is contrary to their best financial interest. 

C. Feasibility Must Be Considered Now Because 
Phase One Of The Plan Has An Immediate Impact 
On Policyholders’ Rights. 

 
The feasibility question cannot properly be deferred.  Under the Plan, 

benefits will be permanently cut and premiums permanently increased in Phase 

One.  SIR Findings ¶¶ 30-31.   This means that if SHIP is liquidated after the Plan 

is implemented, the Guaranty Associations and liquidation estate will only cover 

contractual obligations as reduced under the Plan.  Id.  See Ex. RP-55 at 14, 92.  

The amount by which liabilities are reduced in Phase One will not be covered by 

the Guaranty Associations or receive dividends from the insurer’s estate in a 

subsequent liquidation. 

Where implementation of Phase One would reduce the benefits that 

policyholders could recover in a liquidation, the viability of the Plan must be 

addressed now.   

II. THE PLAN IS AN ABUSE OF THE REHABILITATOR’S 
DISCRETION BECAUSE IT IS NOT IN THE BEST 
FINANCIAL INTEREST OF POLICYHOLDERS. 

 
The Plan places the burden of eliminating or reducing the $1.224 billion 

Funding Gap on 30,000 policyholders through increased premiums and reduced 

benefits.  SIR Findings ¶ 60.  The Rehabilitator’s decision to pursue the Plan 
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constitutes an abuse of discretion because the Plan is not in the best financial 

interest of policyholders and is unfair and inequitable.  The Plan consciously 

disregards the role of the Guaranty Associations created across the nation to 

protect policyholders from the harm caused by an insurer’s insolvency and to 

spread the financial burden of insolvency.  The Plan deprives the policyholders of 

over $800 million in Guaranty Association benefits that would otherwise be 

available in a liquidation.   

A rehabilitator’s “first duty [is] to the ‘grave and important public interest’ 

in not depriving the . . . policyholders of the protection of their policies.”  In re 

Executive Life Ins. Co., 38 Cal. Rptr. 2d 453, 465 (Cal. Ct. App. 1995) (quoting 

Carpenter v. Pacific Mut. Life Ins. Co., 74 P.2d 761, 775 (Cal. 1937) 

(“Carpenter”), aff’d sub nom. Neblett v. Carpenter, 305 U.S. 297 (1938) 

(“Neblett”) (brackets omitted)).  The Plan does not preserve the policyholders’ 

contractual protection but diminishes it compared to the benefits that would be 

available in a liquidation. 

A. The Plan Deprives SHIP’s Policyholders of Over 
$800 Million in Guaranty Association Support 
Available in a Liquidation.    
 

SHIP is massively insolvent, with a deficit of $1.2 billion.  SIR Findings ¶ 6.  

Accordingly, it could be placed in liquidation on grounds of insolvency, see 40 

P.S. § 221.19, § 221.14(1), which would trigger Guaranty Association coverage.  
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SIR Findings ¶ 15.  Based on the Rehabilitator’s own Comparison File, in a 

liquidation the Guaranty Associations would provide over $800 million in 

additional support, so the policyholders would bear a loss of only $397 million 

from SHIP’s insolvency.  SIR Findings ¶¶ 64-65. 

The Rehabilitator, however, has proposed a Plan that places the entire 

$1.2 billion burden of SHIP’s insolvency on SHIP’s 30,000 remaining non-NFO 

policyholders through benefit cuts and premium increases – even though those 

policyholders only contributed to part of the Funding Gap.  SIR Findings ¶¶ 60-61.  

The Rehabilitator has thus chosen to forgo over $800 million in Guaranty 

Association support that in a liquidation would be available to fill much of the 

Funding Gap, spread the loss, and reduce the burden of insolvency on 

policyholders.  SIR Findings ¶¶ 62-65.   

That choice is contrary to the best financial interest of policyholders and not 

fair and equitable.  Under the Plan, the policyholders are being asked to renounce 

coverage in an amount up to the Funding Gap.  The forgone benefits will be given 

up permanently, and cannot form the basis for a claim to Guaranty Association 

benefits or a liquidation dividend in any subsequent liquidation.  SIR Findings 

¶¶ 30-31, 70-71.4  In a liquidation, by contrast, the policyholders stand to receive 

 
4 The Rehabilitator has said that the Plan will enable policyholders to “preserve” Guaranty 
Association coverage.  E.g., Ex. RP-56, Slide 63.  This is the case only as to the policy benefits 
as modified by elections under the Plan.  Ex. RP-55 at 14.  Guaranty Association coverage for 
benefits provided by the original policy and given up under the Plan is lost.  Id. See Tr. 299-302. 
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the benefit of Guaranty Association coverage based on their original policies plus a 

liquidation dividend on the excess.  See Exs. RP-16 and SIR-2 at 11.  Assuming 

the Plan were somehow successful in eliminating the Funding Gap, the 30,000 

policyholders would have given up $1.2 billion in coverage, of which $800 million 

would be available in a present liquidation.   

B. The Rehabilitator Cannot Properly Reject Guaranty Association 
Protection Based on a Belief that the Policyholders Do Not 
Deserve It and the Assessment Mechanism Would Be A Burden. 
 

The Rehabilitator’s main rationale for choosing the Plan over liquidation is 

her view that SHIP’s policyholders should have paid more for their coverage.  See 

SIR Findings ¶¶ 46, 73, 75.  Since the policyholders were not “asked to pay 

enough” (Tr. 294-295), the Rehabilitator believes it “unjustified” to seek to trigger 

the Guaranty Associations because that would burden others through the 

assessment mechanism.  SIR Findings ¶ 76.   

This rationale is legally erroneous.  The state legislatures in Pennsylvania 

and all other states across the country have chosen to protect policyholder benefits 

by creating Guaranty Associations, and they have chosen how to spread the burden 

of those protections through the assessment mechanism.  It is not within the 

Rehabilitator’s discretion to reject these protections because she deems the 

policyholders unworthy of Guaranty Association support.   
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The States have all enacted statutes creating guaranty associations in order to 

protect the policyholders when their insurer becomes insolvent.  SIR Findings 

¶¶ 12, 13.  The Guaranty Associations were created to protect policyholders 

against the failure of performance of contractual obligations due to insolvency.  

See National Association of Insurance Commissioners, Life and Health Insurance 

Guaranty Association Model Act (“LHIGA Model Act”), § 2.  For instance, the 

Pennsylvania statute provides:  “The purpose of this article is to protect, subject to 

certain limitations, [policyholders] against failure in the performance of contractual 

obligations, under life, health and annuity policies, plans or contracts . . . because 

of the impairment or insolvency of the member insurer that issued the policies, 

plans or contracts.”  40 P.S. § 991.1701.  See Pennsylvania Life and Health Ins. 

Guar. Assn. v. Pennsylvania Insurance Dept., 218 A.3d 9, 14 (Pa. Commw. Ct. 

2019).  Cf. Illinois Ins. Guar. Fund v. Reliance Ins. Co. in Liquidation, 88 A.3d 

313, 317 (Pa. Commw. Ct. 2014) (referring to “the primary policy objective of the 

[property/casualty guaranty association] Act to protect innocent policyholders 

whose insurance carriers have become insolvent”).  

The statutes do not limit Guaranty Association coverage based upon the 

insufficiency of premiums that the policyholders paid in the past.  The Guaranty 

Association statutes seek to honor the insurer’s contractual obligations, subject to 

specific limits.  See LHIGA Model Act § 3 (coverage and limits), § 8(B) 
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(association’s powers and duties if a member insurer is insolvent); e.g., 40 P.S. 

§ 991.1703, § 991.1706(b).  Guaranty Association protection applies regardless of 

whether the policy had been “underpriced” and provided benefits that some might 

deem “rich” or “not necessary.”  Tr. 79, 86, 102.  The legislatures have expressly 

decided which benefits they deem too costly to warrant full Guaranty Association 

protection and have done so, for the most part, by imposing caps on coverage.5  

The statutes also provide mechanisms for funding Guaranty Associations to 

the extent that the insolvent insurer’s estate and policyholder premiums do not 

cover their obligations.  The statutes generally fund Guaranty Associations through 

assessments on member insurers.  LHIGA Model Act § 9(A); see, e.g., 40 P.S. 

§ 991.1707.  They typically permit the member insurers to offset the assessments 

against their premium tax obligations or to recoup assessments by a surcharge on 

premiums.  LHIGA Model Act § 13 (Optional); see, e.g., 40 P.S. § 991.1711.  See 

Pennsylvania Life and Health Ins. Guar. Ass’n, 218 A.3d at 14; SIR Findings ¶ 17.   

The state legislatures have determined how to fund the Guaranty 

Associations’ obligations to support the contractual obligations of the insolvent 

 
5 Thus, the Guaranty Association statutes reflect the legislative determination that policies are 
“worthy” of protection up to Guaranty Association limits except as specifically excluded.  See 
LHIGA Model Act § 3(B)(2)(c) (excluding a portion of a policy to the extent it is calculated 
based on an interest rate that exceeds certain benchmarks based on Moody’s); e.g., 40 P.S. 
§ 991.1706(c).   
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insurer.  They chose to spread the burden of an insurer’s insolvency broadly and 

not focus it on the policyholders of the one company.  SIR Findings ¶ 18.   

In choosing to impose the full burden of SHIP’s insolvency on the remaining 

policyholders, instead of bringing in additional funds through the Guaranty 

Associations, the Plan is contrary to the intent of the statutory scheme adopted 

across the United States to protect policyholders and spread the cost of insurer 

insolvencies.  The Plan deprives policyholders of the benefits of the Guaranty 

Association system based on the Rehabilitator’s disagreement with the legislative 

judgments that policyholders warrant protection and how the cost of that protection 

should be supported.   

If liquidation would better protect policyholders, then it is preferable to 

rehabilitation.  Although the Carpenter case presumed that liquidation inevitably 

harmed policyholders, it was decided long before the Guaranty Associations were 

created, precisely to protect policyholders in the event of an insolvency such as 

this.  Here, liquidation would make available more than $800 million in additional 

support from Guaranty Associations for the benefit of policyholders.  

In sum, the Rehabilitator’s “policy judgment” (Tr. 295) that SHIP’s policies 

were “underpriced” and thus do not “justify” the costs of the Guaranty Association 

system is contrary to the legislatively determined policies of the Guaranty 

Association statutes.  SHIP’s policies are lawful and enforceable and its rates were 
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approved.  SIR Findings ¶ 3.  The legislatures, not executive branch officials, 

establish public policy.  It is an error of law and abuse of discretion to disregard 

Guaranty Association protection in such a huge insolvency as this.  The 

Rehabilitator does not have discretion to disregard the protections provided by 40 

P.S. § 991.1701 and other statutes in every State and choose to impose a burden of 

$800 million on SHIP’s remaining 30,000 policyholders because she thinks they 

did not pay enough. 

C. “Rate Equity” and “Meaningful Choice” Cannot Properly 
Support the Plan. 
 

The Rehabilitator also contends that the Plan is desirable because it corrects 

rate inequities she believes were created by varied state responses to rate 

applications over the years and provides policyholders with “meaningful choice” in 

allocating the loss among themselves.  See SIR Findings ¶¶ 45, 47.  These factors 

do not reasonably support the Plan given its drastic financial impact on 

policyholders discussed above.  It is an abuse of discretion to refuse to trigger the 

Guaranty Associations for these reasons.   

1. The goal of addressing rate “inequities” can be 
substantially addressed in liquidation. 

 
The Rehabilitator contends that the Plan will remedy the consequences of 

historical state rate decisions by using If Knew rates going forward and eliminating 

“subsidies.”  Whatever the merits of this as a matter of public policy, it does not 
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support rejecting the protections afforded by the Guaranty Association system.  

The Guaranty Associations will be able to use If Knew premium rates in a 

liquidation, and in any event intra-policyholder equity is a separate concern from 

Guaranty Association support. 

The Rehabilitator’s goal of increasing rates and eliminating subsidies may to 

a large extent be achieved in liquidation. Tr. 806, 817-818 (Morton).  In a 

liquidation, Guaranty Associations have the ability to seek rate increases, and those 

increases may be at If Knew rates.  SIR Findings ¶ 54.   In the Penn Treaty 

liquidation, most Guaranty Associations obtained approval for rate increases on an 

If Knew basis.  SIR Findings ¶¶ 54-55.  Thus, to the extent that If Knew pricing is 

a desirable goal, it does not support disregarding Guaranty Association protection. 

Increasing rates to If Knew levels on “underpriced” policies is not a goal that 

should be given significant weight in any event.  It is a matter of pricing that is 

now limited to the relatively small remaining group of policyholders.  SHIP 

policyholders paid the lawfully approved rates.  SIR Findings ¶ 3.  SHIP has had 

approximately 646,000 historical policyholders (see SIR Findings ¶ 2), but the 

increased rates under the Plan would only apply to 30,000 of the 39,000 remaining 

SHIP policyholders.  SIR Findings ¶¶ 23, 60.  Those policyholders only 

contributed to part of the Funding Gap, and the asserted consequences of those 

historical rates are less than a third of the Funding Gap.  SIR Findings ¶¶ 60-61.  
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Generally, even if 646,000 policyholders over the years “should have” paid more 

in some sense, that does not justify punishing the remaining 30,000 by refusing 

Guaranty Association protections that would benefit them. 

Elimination of “subsidies” is also a subsidiary point.  It is a matter of equity 

among SHIP’s policyholders.  See Tr. 194-196.  Eliminating subsidies results in 

some policyholders paying relatively more and others relatively less.  See SIR 

Findings ¶ 39.  That is a separate issue from Guaranty Association support.  That 

policyholders may pay arguably more “equitable” rates under the Plan does not 

justify making them financially worse off by rejecting Guaranty Association 

benefits. 

2. The Guaranty Associations can provide  
“meaningful choice” in liquidation. 

 
The Rehabilitator asserts that policyholders may benefit from being able to 

“right-size” their policies and give up expensive benefits that they do not want or 

need.  See SIR Findings ¶¶ 46, 75.  She contends that the Plan provides 

“meaningful choices” and that this intangible benefit is of significant, although 

unquantifiable, value to policyholders.  SIR Findings ¶ 47-48, 59.   

The value of choice under the Plan needs to be considered in light of the 

choices that may be available in liquidation.  The Rehabilitator acknowledges that 

the Guaranty Associations may provide choices to policyholders that reduce 

benefits below Guaranty Association limits.  SIR Findings ¶ 49.  The Rehabilitator 
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chose not to reach out to NOLHGA to determine what choices might be made if 

SHIP were liquidated.  SIR Findings ¶ 49. 

There was a great deal of testimony at the hearing about the Guaranty 

Associations’ ability to offer choices if SHIP were liquidated.  The State Insurance 

Regulators submit that the critical points are: 

 The Guaranty Associations have a great deal of flexibility in designing 

choices, subject to the statutory caps.  SIR Findings ¶¶ 16, 51-52. 

 The Guaranty Associations’ options may be based on If Knew premium 

rates, as they were in Penn Treaty.  SIR Findings ¶¶ 54-55. 

 The Guaranty Associations can offer options that have reduced benefits 

below Guaranty Association limits at lower premium rates.  SIR Findings 

¶¶ 49, 51.   

 The Guaranty Associations can offer options that are not offered under 

the Plan, such as a “cash out” option, as in Penn Treaty.  SIR Findings 

¶ 51. 

Accordingly, as shown by the Penn Treaty example, meaningful policyholder 

choice will be available from Guaranty Associations in a liquidation of SHIP.    

The Rehabilitator contends that the Guaranty Associations cannot offer an 

option like Phase One Option 4 that keeps current benefits at an increased 

premium.  The Court should give this little weight for three reasons.  First, this is a 
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concern only for policies with benefits in excess of Guaranty Association limits.  

Guaranty Associations can offer an option to retain benefits at Guaranty 

Association limits at an increased premium.  SIR Findings ¶ 53.  Second, even 

those policyholders with benefits above Guaranty Association limits do not simply 

lose those benefits in a liquidation, as they stand to receive a liquidation dividend 

on uncovered benefits.  See Ex. RP-7 at n.1.  Third, Option 4 under the Plan is an 

illusory choice, given that policyholders selecting Option 4 in Phase One will face 

choices based on Self-sustaining Premium in Phase Two, Ex. RP-55 at 14, and that 

Self-sustaining Premium may result in “very substantial” (Tr. 136-137) premium 

increases (or corresponding benefit cuts) in Phase Two.  SIR Findings ¶ 27.  

Indeed, the Rehabilitator hopes that few policyholders will choose Option 4.  Tr. 

117.  

Against this background, rate equity and choice do not reasonably support 

the Plan given its significant adverse financial impact on policyholders compared 

to liquidation.  It is an abuse of discretion to rely on them to reject Guaranty 

Association protection. 

III. THE PLAN FAILS TO SATISFY THE CONSTITUTIONAL 
STANDARD THAT IT PLACE POLICYHOLDERS IN AT LEAST AS 
GOOD A POSITION AS LIQUIDATION. 

 
The Plan acknowledges that it must “place policyholders in no worse off a 

position than they would face in a liquidation of SHIP.”  Ex. RP-55 at 13.  This 
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reflects the constitutional requirement of Neblett v. Carpenter, 305 U.S. 297 

(1938).  See Mutual Fire II, 614 A.2d at 1093-94 (“Under Neblett, creditors must 

fare at least as well under a rehabilitation plan as they would under a liquidation . . 

. .”) and 1096 (plan provision “ensures that the creditors herein, at a minimum, will 

fare at least as well under the rehabilitation as they would in a liquidation 

proceeding as mandated by the holding of Neblett”).6  See also Koken v. Fidelity 

Mut. Life Ins. Co., 907 A.2d 1149, 1155 (Pa. Commw. Ct. 2006) (“Under the Plan, 

[creditors] have received or will receive at least as much as they would receive in a 

forced liquidation, as is required if a rehabilitation plan is to be deemed fair and 

equitable,” citing Mutual Fire II). 

The Supreme Court in Neblett rejected a due process challenge to a 

rehabilitation plan that affected contract rights.  The critical fact underlying the 

decision was that policyholders were not compelled to accept the modifications to 

their policies under the plan.  The Supreme Court noted that “[t]he alternative open 

to all is to dissent from the plan and to prove their claims for breach of their policy 

contracts against the liquidator of the old company.”  305 U.S. at 303.  The 

 
6 In the decision affirmed in part and remanded in part in Mutual Fire II, the Commonwealth 
Court said “[T]he Rehabilitator agrees that Neblett requires claimants to be treated the same or 
better than in liquidation.  We shall not belabor this point except to agree with the parties that the 
Plan must also be viewed in the light of this principle.”  Mutual Fire I, 572 A.2d at 804. See also 
In re Frontier Ins. Co., 945 N.Y.S.2d 866, 875-876 (Sup. Ct. 2012) (rejecting proposed 
rehabilitation plan that accorded certain policyholders less favorable treatment than they would 
receive under priority statute in liquidation “in contravention of [Neblett] and the principles of 
federal constitutional law articulated therein”). 
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Supreme Court upheld the plan because the policyholders were not compelled to 

accept the modifications “but are given the option of a liquidation which on this 

record appears as favorable to them as that which would result from the sale of the 

assets and pro rata distribution in solution of all resulting claims for breach of 

outstanding policies.”  Id. at 305.7  Thus, Neblett is not authority for allowing 

policyholders – here a significant number of them – to be treated worse than in 

liquidation because others may benefit in a rehabilitation.  It established a floor of 

liquidation value that a policyholder should be able to obtain if desired. 

The Neblett standard cannot be satisfied merely by showing that most 

policyholders have an option that is at least as good as liquidation.  This Court has 

said that Mutual Fire II “does not stand for the proposition that every single 

policyholder, or other creditor, must fare as well in rehabilitation as in liquidation,” 

Consedine v. Penn Treaty Network America Ins. Co., 63 A.3d 368, 451 (Pa. 

Commw. Ct. 2012) (“Penn Treaty I”), aff’d, Penn Treaty II, 119 A.3d 313; see id. 

at 453 (same as to Neblett), and that “[a] rehabilitation plan is permitted to impair 

the contractual rights of some policyholders in order to minimize potential harm to 

all of the affected parties.”  Id. at 452 (discussing Mutual Fire II and the three-part 

 
7 The Supreme Court noted that the challengers “have no constitutional right to a particular form 
of remedy,” 305 U.S. at 305, so they were not entitled to force a liquidation as opposed to the 
rehabilitation plan, but this was because “[t]hey are not bound . . . to accept the obligation of the 
new company [created by the plan] but are afforded an alternative whereby they will receive 
damages for breach of their contracts.”  Id. 
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test of Energy Reserves Group, Inc. v. Kansas Power and Light, 459 U.S. 400 

(1983)).  However, Neblett says nothing about policyholders as a group.  It upheld 

the plan at issue there because every policyholder had the option to dissent and 

receive liquidation value.  See 305 U.S. at 305.  Neblett established that liquidation 

provides not just a benchmark but a floor for the treatment of all policyholders, 

who must have an option at least as good as liquidation.8   

A. The Plan Fails The Neblett Standard Because Not All 
Policyholders Have An Option With A Value At Least Equal to 
Liquidation Value Under The Net Present Value Comparison. 

 
The Rehabilitator’s own Comparison File shows that not all policyholders 

have an option with a value at least as great as liquidation.  The Rehabilitator 

posted the Comparison File (Ex. RP-6) to provide a comparison of Phase One 

rehabilitation option values and liquidation value to the data site on November 23, 

2020.  SIR Findings ¶ 104.  That file was prepared by Oliver Wyman at the 

Rehabilitator’s request, and it compared rehabilitation options and liquidation 

based on net present value (present value of future benefits less present value of 

future premiums).  SIR Findings ¶ 103.  Mr. Cantilo acknowledged that net present 

value can be described as the “Carpenter value” of a policy, SIR Findings ¶ 105, 

 
8 The Rehabilitator may contend that Energy Reserves provides the relevant test.  See Mutual 
Fire II, 614 A.2d at 1094 n. 4.  If that were correct, the Plan fails that test.  The Plan substantially 
impairs contract rights not least because Phase Two substantially reduces benefits even for those 
who select Option 4 in Phase One.  SIR Findings ¶¶ 27, 114.  Further, as discussed at pages 6-10 
and 10-21 above, the Plan serves no legitimate public purpose and is unreasonable as it imposes 
losses on policyholders in the face of the Guaranty Association system intended to protect them.  
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and one of the Rehabilitator’s actuaries referred to net present value as “Carpenter 

value” on the March 5, 2021 actuary call.  SIR Findings ¶ 127.  When pressed, Mr. 

Cantilo and Mr. Bodnar conceded this was a reasonable comparison.  SIR Findings 

¶¶ 108, 109. 

The Rehabilitator presented Exhibit RP-7, which “enables a user to compare 

the Rehabilitation Plan against a potential Liquidation by comparing the richness 

of the two potential outcomes based on the present value (“PV’) of benefits less the 

PV of premiums.”  Ex. RP-7.  Using this comparison, only 85% of policyholders 

have a Phase One option under the Plan with a value at least as “rich” as 

liquidation.  Id.  See SIR Findings ¶ 110.  The Plan accordingly fails to satisfy the 

Neblett standard. 

B. The Rehabilitator’s New Maximum Policy Value 
Comparison Is Not Proper Under Neblett. 

 
At the hearing, the Rehabilitator offered several alternative comparisons of 

rehabilitation to liquidation using metrics other than net present value.  Ex. RP-44 

to RP-47.  Only the comparison based on “maximum policy value” purported to 

show that all policyholders had a rehabilitation option with a value at least as great 

as liquidation.  Ex. RP-47.  However, maximum policy value is just the maximum 

amount that a policy could pay.  See Ex. RP-55 at 126 (defining “Maximum Policy 

Value” as the Maximum Daily Benefit times the Maximum Benefit Period).  That 

“value” is a flawed basis for comparison and improper under Neblett. 
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In Neblett, the Supreme Court considered the benchmark liquidation value to 

be the value that would result “from the sale of the assets and pro rata distribution 

in solution of all resulting claims for breach of outstanding policies.”  305 U.S. at 

305.  The Supreme Court did not look to the policy limits but to the value of a 

policyholder’s claim for breach of the policy.  That value is the expected value of 

the policy at the time of the breach, which is the policy’s net present value, not its 

policy limit.   

As said in a leading treatise: 

The measure of damages adopted must be that which will, as nearly as 
possible, put the policyholders in as good financial position as they 
would have been in if there had been no breach, which has been 
calculated as the present value of the benefits that would have been 
payable if there had been no insolvency, less the present value of the 
gross premiums which would have become payable upon the policies. 
 

1 Couch on Insurance 3d § 6:1 (2021) (footnotes omitted) (citing Commissioner of 

Ins. v. Massachusetts Acc. Co., 50 N.E.2d 801, 808-809 (Mass. 1943)).  The 

maximum value of a policy is not the value of a claim for breach of the policy.   

Net present value considers both the exposure on a policy (the expected 

benefits) and the revenue from the policy (the expected premiums) on a present 

value basis to permit comparison among policies.  Ex. RP-7.  The Rehabilitator’s 

witnesses conceded that net present value is the measure used in insurer financial 

accounting.  SIR Findings ¶¶ 106-107.  When pressed, they also conceded that net 

present value provided a reasonable comparison.  SIR Findings ¶¶ 108, 109. 
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By contrast, MPV only provides a maximum value, without regard to the 

likely amount (projected value) of a claim or the cost (projected premiums) of 

retaining the coverage.  It is an “outer boundary.”  Tr. 468.  It does not consider the 

premium that may be collected or the likelihood and cost of a potential claim.  See 

Ex. RP-55 at 126.  It is not used in insurer financial statements.   SIR Findings 

¶ 125.   

The Rehabilitator’s witnesses advocated the use of maximum policy value as 

a comparison by saying that policyholders are familiar with it.  But that does not 

make it a proper measure of the value of a breach of contract claim.  It makes no 

sense to say that damages are measured by the maximum value without 

considering the premiums charged for the policy or the likely amount of a claim.  

Indeed, Mr. Bodnar testified that both MPV and annual premium were “highly 

important” to policyholders, Tr. 452, and that less than 25% of policyholders 

“would need” more than $270,000 of coverage.  Tr. 432.  Using MPV alone would 

also be inconsistent with the Plan’s objective to have policyholders pay 

substantially the same premium for the same coverage.  Ex. 55 at 96. 

The Rehabilitator’s witnesses also said that policyholders would not be 

familiar with net present value.  That is irrelevant.  A court does not choose a 

damages measure because people are familiar with it, but because it reflects the 

value of the claim.   
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The Court should also consider that the Rehabilitator herself first proposed 

comparing rehabilitation and liquidation on a net present value basis by posting the 

Comparison File to the data site on November 23, 2020.  SIR Findings ¶ 104.  

Oliver Wyman prepared the comparison file making the net present value 

comparison at the request of the Rehabilitation team.  SIR Findings ¶ 103.  When 

pressed, Mr. Cantilo conceded that “a purpose” of the file was to provide the 

comparison, and that it was not an unreasonable comparison.  Tr. 271, 275-276.  

Mr. Bodnar was evasive and forgetful when asked about the purpose of the file and 

comparison and the timing of preparation of the alternative analyses presented at 

the hearing, but conceded that the alternative analyses were prepared later.  See Tr. 

477-478, 482-483, 484-487.  Those alternatives were first provided with the 

Rehabilitator’s Rebuttal Memorandum.  SIR Findings ¶ 119.  The Court should 

conclude that the alternative analyses using MPV were afterthoughts created in 

response to the State Insurance Regulators’ March 12, 2021 letter (Ex. SIR-6) 

challenging the Rehabilitator’s Phase One net present value comparison.  See SIR 

Findings ¶¶ 119-120, 127-133.  

In sum, net present value reflects the economic value of a policy, while 

maximum policy value does not.  Maximum policy value is not a proper 

comparison for the constitutional standard under Neblett. 
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C. The Plan Fails Even If Neblett Permitted 
Comparison On A Group Basis. 
 

The Rehabilitator contends that the Plan passes constitutional muster 

because 85% of the policyholders have an option under the Plan at least as good as 

liquidation on a net present value basis.  Ex. RP-7; Tr. 183.  However, the Plan 

fails even if Neblett permits a majoritarian approach.  In comparing rehabilitation 

and liquidation, the Court must consider all of the effects of rehabilitation, 

including Phase Two.  Considering the effects of Phase Two, the percentage of 

policyholders who have a net present value at least as great as liquidation may well 

fall below 50%.  

The Rehabilitator’s analysis on Exhibit RP-7 is limited to Phase One.  SIR 

Findings ¶ 114.9  This is significant because the 85% rests on policyholders who 

have the greater net present value based on Option 4.  SIR Findings ¶¶ 111-112.  

Policyholders who select Options 1 or 4 in Phase One are subject to further 

adjustment based on Self-sustaining Premium in Phase Two, SIR Findings ¶¶ 26-

27, and they necessarily will have a reduced net present value after premium 

increases or benefit cuts in Phase Two.  For instance, if Phase Two increased 

premiums on Option 4 selectors in the net present value scenario by 50%, the 

percentage of those policyholders with a Plan option with a greater net present 

 
9 This is also the case for the Rehabilitator’s alternative “Phase I” comparisons (Exhibits RP-44 
to RP-47). 
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value than liquidation falls from 79% to 33.89%.  If the Phase Two premiums 

increased 100%, then the percentage of those Option 4 policyholders with a greater 

net present value under the Plan falls to 22.92%.  SIR Findings ¶ 115. 

The premium increases (or benefit cuts) in Phase Two would reduce the 

percentage of all policyholders who have a rehabilitation option with a net present 

value at least as great as liquidation.  For instance, a hypothetical 50% Phase Two 

premium increase on policyholders deemed to select Option 4 in the net present 

value scenario would reduce the percentage of all policyholders with a 

rehabilitation option with a net present value at least as great as liquidation from 

85% to 54.57%.  A 100% increase would reduce the percentage of all 

policyholders with a such a rehabilitation option to 47.21%, or less than half.  SIR 

Findings ¶ 116.10  While the actual size of any Phase Two premium increase 

cannot be predicted, these percentages – and higher percentages – do not appear 

unlikely if the aim of Phase Two is to close the Funding Gap, given that the total 

SHIP long term care premium in 2020 was only $58 million.  SIR Findings ¶ 5. 

The impact of Phase Two must be considered.  Including it, a majority of 

policyholders are likely to be worse off under the Plan than in liquidation on a net 

 
10 These calculations do not consider any Phase Two impact on policyholders deemed to select 
Option 1 in the net present value scenario.  Ex. SIR-5 at n. *.  Those policyholders would also 
face premium increases or benefit reductions in Phase Two.   
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present value basis.  The Plan does not satisfy Neblett, even if the standard were 

limited to the percentage of policyholders better off in a liquidation. 

IV. THE PLAN IS NOT FAIR AND EQUITABLE BECAUSE IT 
UNFAIRLY DEPRIVES POLICYHOLDERS IN WAIVER-OF-
PREMIUM STATUS OF THAT BENEFIT WHICH IS 
AVAILABLE IN LIQUIDATION.  

The Plan’s treatment of policyholders on waiver-of-premium status is 

inequitable.  SHIP policies provided for waiver of premium in certain 

circumstances.  See Ex. RP-55 at 31.  The waiver-of-premium benefit is one of the 

basic protections provided by long-term care insurance.  Typically, once a 

policyholder has received benefits for the waiting period specified in the policy, 

the policyholder stops paying the insurer and the insurer pays benefits without 

diminishing the policy benefit by deducting further premiums.  See Ex. RP-55 at 

31.  A total of 9,570 SHIP policyholders are in premium waiver status, 3,767 on 

“on-claim” waiver of premium, meaning they are not paying premium because 

they are currently receiving care, and 5,803 on “not on claim” waiver of premium, 

either because the policyholder’s spouse is currently on claim or because the 

policyholder’s spouse has already died and the terms of the policy entitle the 

surviving spouse to a lifetime waiver of premium.  See Ex. RP-56, Slide 13; Ex. 

RP-55 at 31.  SIR Findings ¶ 67. 

The Plan would take this benefit away from policyholders who are already 

receiving it, turning their premium waiver into a premium discount.  Under the 
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Plan, a premium waiver will continue in effect only as to the Current (pre-Plan) 

Premium.  Ex. RP-55 at 31-33.  If the policyholders make an election that increases 

their premium (Options 2 or 4), they will be required to start paying a Differential 

Premium – which could be substantial – while on waiver.  Id.  This requirement 

applies even to policyholders on so-called “lifetime” waiver of premium.  Id. at 32-

33.  Otherwise, on-waiver policyholders will automatically have their benefits 

downgraded.  See id. at 51, 53, 54, 56 (identifying downgrade as the usual default 

option for both active waiver and on-claim waiver policyholders).   

This treatment of policyholders who are already in the difficult 

circumstances necessary for waiver is unfair and inequitable.  This is particularly 

the case because Guaranty Associations will generally honor premium waiver 

provisions in a liquidation.  SIR Findings ¶ 68.   

V. THE PLAN IS UNLAWFUL. 

The Plan is legally unsupportable and should be disapproved as a matter of 

law.  As discussed at pages 3-4 above, in preparing a rehabilitation plan, the 

Rehabilitator is subject to both statutory and constitutional requirements, and it is 

an abuse of discretion for the Rehabilitator to disregard the law.  

A. The Plan Should Be Disapproved Because It Unlawfully 
Treats Policyholders in Different States Differently.   

The Plan is explicitly intended to treat policyholders in different States 

differently by charging them additional premium and reducing benefits depending 
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on the historical premiums charged in the State.  The target premiums under the 

Plan “take rate increase history and product differences into account.”  Ex. RP-55 

at 19.  As a consequence, “[g]enerally, policyholders whose policies were issued in 

states that have approved comparatively more rate increases over preceding years 

will face lower premium increases or benefit reductions under the Plan.”  Id. at 19-

20.  SIR Findings ¶ 39.  These variations are unlawful because they differ from the 

result in a liquidation, where a liquidator would take the contracts and historical 

rates as a given and allocate assets to the policies equally.  By placing greater 

burdens (higher premiums and larger benefit cuts) on policyholders in some States 

than in others, the Plan on its face violates the Pennsylvania statutes and the 

constitutional standard. 

The State Insurance Regulators are not aware of any rehabilitation plan that 

has consciously set out to advantage policyholders in some States and disadvantage 

those in others.  The policyholders in all States have paid the lawfully set 

premiums, and are entitled to be treated equally as respects the benefits due them 

under their legally enforceable policies.  See SIR Findings ¶ 3.  No one would 

contend that life or property/casualty policyholders in a State with adverse loss 

experience (say, due to a local flood or hurricane impact, or the state courts 

expansively interpreting contracts to cover more than the insurer expected) should 
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receive less under their contracts going forward than policyholders in other States 

with better loss experience.  Yet that is effectively what the Plan seeks to do. 

1. The Pennsylvania Act requires equal treatment of 
policyholders across States. 

 
The Rehabilitator’s goal of correcting what she perceives as a historical 

problem does not reflect any legislatively-enacted policy.  It conflicts with the 

equal treatment mandate of the liquidation statutes, and those statutes control. 

The Pennsylvania insurer liquidation statutes require that all policyholders 

receive equal percentage distributions regardless of their State of residence.  

Policyholders in every State are required to pursue their claims in the domiciliary 

Pennsylvania liquidation.  40 P.S. § 221.58(a).11  The policyholders’ claims are 

preferred and placed in the Class (b) priority class.  40 P.S. § 221.44(b).  The 

policyholders must receive equal percentage distributions, as the statute expressly 

prohibits subclasses within a priority class.  40 P.S. § 221.44 (“No subclasses shall 

be established within any class.”).  Indeed, the Interstate Relations portion of the 

Article expressly requires equal priority of payment regardless of the State in 

which a claimant resides:   

 
11  There could be ancillary receiverships in reciprocal States, in which case policyholders in 
those States could choose to file claims in the ancillary proceeding.  See 40 P.S. § 221.58(b).  
However, where all material assets are under the control of the Rehabilitator (SHIP special 
deposits total only $19.3 million, Ex. RP-55 at 100), there is no reason for an ancillary 
receivership and policyholders would have every incentive to file claims in the domiciliary 
proceeding.   
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In a liquidation proceeding in this Commonwealth involving one or 
more reciprocal states, the order of distribution of the domiciliary 
state shall control as to all claims of residents of this and reciprocal 
states shall be given equal priority of payment from general assets 
regardless of where such assets are located. 
 

40 P.S. § 221.61(a) (emphasis added).  Thus, in liquidation, all policyholders 

nationwide would receive the same distribution percentage based on their contract 

benefits. 

The equality of treatment mandated by these provisions applies in 

rehabilitation as well.  See Koken, 831 A.2d at 1246 (“Article V does not authorize 

giving some policyholders greater consideration than others.”).  In a liquidation, all 

policyholders who paid the lawfully established premiums – whatever they were in 

their State – would be entitled to have their claims for benefits treated equally 

under these provisions.  The same applies in rehabilitation.  See id. at 1247 (“the 

goal should be to enforce a policyholder’s reasonable expectation of coverage”).   

The State Insurance Regulators expect that the Rehabilitator will point to the 

statutes allowing her to take “such action as [she] deems necessary or expedient to 

correct the condition or conditions which constitute the grounds for the order of the 

court to rehabilitate the insurer,” 40 P.S. § 221.16(b), or to “prepare a plan for the 

reorganization, consolidation, conversion, reinsurance, merger or other 

transformation of the insurer.”  40 P.S. § 221.16(d).  However, nothing in these 
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provisions allows a rehabilitator to discriminate among policyholders contrary to 

the express provisions of 40 P.S. § 221.44 and 40 P.S. § 221.61(a).   

“The best indication of the legislature’s intent is the plain language of the 

statute.”  City of Erie v. Pennsylvania Labor Relations Bd., 612 Pa. 661, 32 A.3d 

625, 634 (2011).  See 1 Pa.C.S. § 1921(b).  “Every statute shall be construed, if 

possible, to give effect to all its provisions,” 1 Pa.C.S. § 1921(a), construing them 

“with reference to the entire statute.”  1 Pa.C.S. § 1922(2).  Statutory sections must 

be read together harmoniously as a whole.  Commonwealth v. Office of Open 

Records, 628 Pa. 163, 103 A.3d 1276, 1284-1285 (2014).  Further, a statute should 

not be construed to produce an absurd result, as the Legislature “does not intend a 

result that is absurd, impossible of execution or unreasonable.”  Mercury Trucking, 

Inc. v. Pennsylvania Public Utility Comm’n, 618 Pa. 175, 55 A.3d 1056, 1068 

(2012).  See 1 Pa.C.S. § 1922(1).   

The equality of treatment specifically required by 40 P.S. § 221.44 and 40 

P.S. § 221.61(a) is not overridden by the general language of 40 P.S. § 221.16, 

which does not address the issue.  It would be absurd to think that the Legislature 

required equal treatment among policyholders across States in liquidation but 

intended to permit discrimination among policyholders based on the State of issue 
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in rehabilitation.12  See In re Conservation of Alpine Ins. Co., 741 N.E.2d 663, 667-

668 (Ill. App. 2000) (Illinois statutes require equality of treatment of policyholders 

and govern rehabilitation plan); Commercial Nat. Bank v. Superior Court, 17 Cal. 

Rptr. 2d 884, 894 (Cal. Ct. App. 1993) (plan must provide equal treatment of 

policyholders as required by California statutes; the rehabilitator’s powers “do not 

extend to independent discretionary powers which transcend the parameters set by 

those statutes”); Frontier, 945 N.Y.S.2d at 875-876. 

2. The constitutional standard requires equal treatment 
of policyholders across States. 

 
Even if the Pennsylvania statutes did not mandate treating policyholders 

equally across States in a rehabilitation, the equal treatment required in liquidation 

provides the benchmark against which the rehabilitation Plan must be measured for 

constitutional purposes.  See Mutual Fire II, 614 A.2d at 1093-1094 (“Under 

Neblett, creditors must fare at least as well under a rehabilitation plan as they 

would under a liquidation . . . .”).  The comparison of rehabilitation to liquidation 

necessarily must reflect the principles that would govern in a liquidation.   

Under the Pennsylvania statutes, policyholder claimants in a liquidation 

would be entitled to share in the assets of the estate equally without distinction by 

 
12 One of the purposes of the Act is “equitable apportionment of any unavoidable loss.”  40 P.S. 
§ 221.1(c)(iv).  That general phrase is given specific meaning in the priority and “no subclass” 
provisions of 40 P.S. § 221.44 and the equality of treatment provision of 40 P.S. § 221.61(a).  It 
does not allow a rehabilitator to disregard the more specific provisions. 
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State.  Accordingly, the Plan can only meet the constitutional standard of Neblett if 

it treats policyholders equally across States.  The Plan, however, expressly seeks to 

avoid this result and to increase premiums and reduce benefits depending upon the 

policyholder’s State.  SIR Findings ¶ 39.  Under the Plan, policyholders in some 

States would receive more (suffering smaller benefit cuts) while those in others 

would get less (suffering greater benefit cuts).  Ex. RP-55 at 19-20.  These 

differences in treatment result in by-State subclasses within the policyholder 

priority class.  This necessarily means that some policyholders will receive less 

under the Plan than they would receive in a liquidation, where all would be treated 

equally.  This violates the “no worse than in liquidation” requirement of Neblett. 

B. The Plan Unlawfully Seeks to Override Individual States’ 
Regulatory Authority Over Premium Rates To Be Charged To 
Their Residents. 

 
The Plan expressly sets out to override the insurance laws of other States 

that vest regulatory authority over the rates for policyholders in a State in the 

insurance regulatory official of that State.  See Ex. RP-55 at 33-34 (“Premium 

increases and Policy Modifications will not be submitted to individual insurance 

departments for approval.”); SIR Findings ¶ 33.  This exceeds the authority granted 

to the Rehabilitator by the Pennsylvania statutes, violates the statutes of the various 

States, is unconstitutional, and is inconsistent with the comity due other States.  
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At the close of the hearing on May 21, 2021, the Court granted the 

Rehabilitator’s oral application “in the nature of a directed verdict” regarding the 

“Issue State Rate Approval option.”  Tr. 995-996.  On June 1, 2021, the State 

Insurance Regulators filed their Application to Reconsider Order Granting 

Rehabilitator’s Oral Motion Regarding Issue State Rate Approval Option.  That 

application explained why the record provided a factual basis for the State 

Insurance Regulators’ legal challenges to the Plan’s attempt to supersede state rate 

regulation and why the Court should hear those legal objections after briefing.  The 

State Insurance Regulators now make their legal arguments as set forth below. 

1. Regulation of premium rates is committed to the 
individual States. 

Rate regulation is a matter for the individual States.  “A state may 

constitutionally regulate or require approval of rates and charges of insurance 

companies doing business within its borders.”  S. Plitt, D. Maldonado, J. Rogers, 

1 Couch on Insurance 3d § 2:31 (2021).  See German Alliance Ins. Co. v. Lewis, 

233 U.S. 389 (1914).  “[B]y June 30, 1948, all of the states had passed rate 

regulating legislation.”  Insurance Dept. v. City of Philadelphia, 173 A.2d 811, 813 

(Pa. Super. Ct. 1961).   

Rates for long-term care insurance are regulated by the individual States 

under statutes that provide for review by the insurance regulator of the State in 

which the policyholder resided when the policy was issued and judicial review in 
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the courts of that State.  See SIR Findings ¶¶ 78-79.  The Plan’s proposal to 

increase rates without seeking approval from the insurance regulators of the States 

in which the affected policyholders reside or resided violates these statutes.  See 

SIR Findings ¶¶ 79-80.  For example: 

 The Maine statutes provide that “[e]very insurer shall file for approval by 
the superintendent every rate, rating formula, classification of risks and 
every modification” of long-term care rates for use in Maine so that the 
Maine Superintendent of Insurance can determine that the filing complies 
with “requirements that rates not be excessive, inadequate or unfairly 
discriminatory.”  24-A Me. Rev. Stat. § 2736.  See also 02-031 Code Me. 
Rules, ch. 420, § (6)(A)(9). 

 The Massachusetts statutes provide that long-term care insurance rates must 
be submitted for review by the Massachusetts Commissioner of Insurance, 
and increases may not be implemented unless the Commissioner determines 
that they comply with applicable legal standards.  See Mass. Gen. Laws ch. 
175, § 108, 211 Code Mass. Reg. 42.00 and 211 Code Mass. Reg. 65.  A 
long-term care insurance policy may be disapproved by the Commissioner 
“if the benefits provided therein are unreasonable in relation to the premium 
charged, or if it contains any provision which is unjust, unfair, inequitable, 
misleading or deceptive, or which encourages misrepresentation as to such 
policy.”  Mass. Gen. Laws ch. 175, § 108(8)A.   

 The Washington statutes require that all long-term care insurance rates and 
rate increase requests be filed with and approved by the Washington 
Insurance Commissioner.  Wash. Rev. Code § 48.19.010(2).  The 
Commissioner’s review includes an actuarial analysis, and increases may 
not be implemented unless the Commissioner determines that they comply 
with applicable legal standards.  See Wash. Rev. Code §§ 48.83, 48.84; 
Wash. Admin. Code 284-54 & 284-60; Wash. Rev. Code § 48.18.110; 
Wash. Rev. Code § 48.18.480; Wash. Admin. Code §§ 284-83, 284-84.  
Long-term care insurance rate increases are not permitted if “the benefits 
provided therein are unreasonable in relation to the premium charged.”  
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Wash. Rev. Code § 48.18.110; see Wash. Admin. Code § 284-54-600.  See 
also Wash. Rev. Code § 48.18.480.13  

State insurance regulators’ decisions regarding rates are subject to review by 

the courts of their State in accordance with applicable statutory and constitutional 

standards.  See, e.g., Anthem Health Plan of Maine, Inc. v. Superintendent of Ins., 

40 A.3d 380 (Me. 2012); Genworth Life Ins. Co. v. Comm’r of Ins., 126 N.E.3d 

1019, 1023 (Mass. App. Ct. 2019). 

2. The Pennsylvania statutes do not authorize a 
rehabilitation plan to displace the regulatory 
authority of the States over rates. 

The Plan seeks to disregard the long-standing state-based system for 

regulation and approval of insurance rates and instead impose rates set by the 

Rehabilitator and the Rehabilitation Court.  Ex. RP-55 at 33-34.  See SIR Findings 

¶¶ 33-34.  This presents an important question of first impression.  The 

 
13 Forty-three States (including Maine, Massachusetts, Pennsylvania and Washington) and the 
District of Columbia and Puerto Rico have entered the Interstate Insurance Product Regulation 
Compact (“IIPRC”) by enacting statutes.  E.g., 24-A Me. Rev. Stat. ch. 28; Mass. G.L. ch. 175K; 
40 P.S. ch. 41; Wash. Rev. Code ch. 48.130.  One of the powers of the Commission created by 
the IIPRC is to review rate filings for disability income and long-term care insurance and 
approve rate filings that satisfy the applicable uniform standard.  It has prepared uniform 
standards for long-term care insurance, 
https://www.insurancecompact.org/documents/standards_ltc_i_3_ratem.pdf, which have been 
adopted by nearly all members.  See 
https://www.insurancecompact.org/documents/ltc_state_participation.pdf.  In general, the rate 
filing standards provide that the IIPRC will review rate filings for individual long-term care 
insurance policies.  Standards at pp. 2-3.  A rate schedule increase that does not exceed 15% is 
subject to the review and approval or disapproval of the Commission.  Id. at p. 11.  A rate 
increase that exceeds 15% is subject to the review and approval of each Compacting State.  Id. at 
pp. 11-12. 
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Rehabilitator acknowledges that this aspect of the Plan is “unprecedented,” Tr. 82, 

and the State Insurance Regulators are not aware of any plan of rehabilitation, 

either in Pennsylvania or in any other jurisdiction, that has purported to supersede 

state rate regulation and set rates payable by policyholders in other States without 

review and approval by the insurance regulators of those States.  

Such displacement of regulation by other States is beyond the authority of 

the Rehabilitator or the Court.  The Pennsylvania insurer rehabilitation statute does 

not supersede regulatory authority over an insurer in rehabilitation.  It provides for 

the Rehabilitator to take over control of the insurer, which continues to operate 

subject to the regulatory laws that apply to insurers – including the laws of each 

State where the insurer is authorized to transact business.   

“A creature of statute, such as the Insurance Commissioner acting as 

rehabilitator, can only exercise those powers which have been conferred by the 

Legislature in clear and unmistakable language.”  Koken, 831 A.2d at 1227.  The 

Pennsylvania insurer rehabilitation statutes do not authorize the Rehabilitator to 

disregard rate regulation in other States where SHIP does business.    

First, the statutes regarding the Rehabilitator’s authority provide the 

Rehabilitator with control over assets and the business of the insurer.  They do not 

oust state regulation of the insurer.  An order to rehabilitate the business of an 

insurer “shall appoint the commissioner . . . rehabilitator and shall direct the 
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rehabilitator to take possession of the assets of the insurer . . . and to administer 

them under the orders of the court.”  40 P.S. § 221.15(c).  Subject to court 

approval, a rehabilitator “may take such action as he deems necessary or expedient 

to correct the condition or conditions which constituted the grounds for the order of 

the court to rehabilitate the insurer.” 40 P.S. § 221.16(b).  Nothing in this language 

provides the rehabilitator with authority beyond the insurer.  It does not extend to 

outsiders, much less state regulators.  

This limited scope is confirmed by the sentences that follow, which specify 

that the rehabilitator “shall have all the powers of the directors, officers and 

managers, whose authority shall be suspended, except as they are redelegated by 

the rehabilitator.  He shall have full power to direct and manage, to hire and 

discharge employees subject to any contract rights they may have, and to deal with 

the property and business of the insurer.”  Id. (emphasis added).  “The purpose of 

[this section] is to clarify that during the course of rehabilitation, the 

commissioner, not the board has responsibility for management of the insurer’s 

business.”  Koken, 831 A.2d at 1227-1228.  The statute authorizes the Rehabilitator 

to manage SHIP.  It does not provide authority to disregard State regulation.14    

 
14 The language describing Article V’s purpose also demonstrates an intent to authorize 
displacement of private, not public actors:  “The purpose of this article is the protection of the 
interests of insureds, creditors, and the public generally, with minimum interference with the 
normal prerogatives of the owners and managers of the insurers . . . .”  40 P.S. § 221.1(c) 
(emphasis added).  See also 40 P.S. § 221.6 (requiring cooperation by officers and employees). 
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Second, the rehabilitation plan statute does not exempt the insurer in 

rehabilitation from State regulation.  A rehabilitator may “prepare a plan for the 

reorganization, consolidation, conversion, reinsurance, merger or other 

transformation of the insurer.”  40 P.S. § 221.16(d).  This provision does not 

somehow allow the Rehabilitator to change SHIP’s policies and rates without 

required regulatory approvals.  Nothing in the statutory text allows the 

Rehabilitator or Court to supplant otherwise applicable regulatory authority over 

the business of the insurer in rehabilitation.15 

Third, Article V expressly preserves regulatory authority over the insurer.  It 

specifies that the Article (including the conservation, rehabilitation and liquidation 

statutes) must not be interpreted to limit the Pennsylvania Commissioner’s 

authority under other law:  “This article shall not be interpreted to limit the powers 

granted the commissioner by other provisions of the law.”  40 P.S. § 221.1(a).  

Where the Article expressly does not limit the Pennsylvania Commissioner’s other 

regulatory authority (such as rate review authority), it cannot be interpreted to 

somehow limit the authority of other regulators under their own States’ laws.  That 

would be an absurd result.  Cf. Koken v. Fidelity Mut. Life Ins. Co., 803 A.2d 807, 

 
15 The rehabilitation statutes recognize that a rehabilitator must seek relief from courts in other 
jurisdictions as to litigation outside Pennsylvania.  See  40 P.S. § 221.5(b) (“The receiver may 
apply to any court outside of the Commonwealth for the relief described in subsection (a) or 
suspension of any insurance licenses issued by the commissioner.”); 40 P.S. § 221.17(a).  This 
shows a legislative intent to respect out of state authorities. 
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826-827 (Pa. Commw. Ct. 2002) (rehabilitation plan provided that “FLIC obtain 

all necessary regulatory approvals to do business in the respective states”). 

In sum, the purpose of rehabilitation is “to rehabilitate the business of an 

insurer,” 40 P.S. § 221.15(b), not – as the Rehabilitator would have it – to displace 

the regulation of the insurer in ways she deems desirable regardless of the law.  

Nothing in the statute allows a rehabilitator to avoid state regulation in a 

rehabilitation plan.  An insurer in rehabilitation is subject to rate regulation like 

any other insurer.  See National Association of Insurance Commissioners, 

Receiver’s Handbook for Insurance Company Insolvencies at 12 (2020) (receiver 

in conservation or rehabilitation proceeding should consider “Rate increases 

needed on business and insurer’s ability to secure those increases from regulatory 

authorities.”) (emphasis added). 

The commonly accepted practice for insurers in rehabilitation that wish to 

increase rates is to continue to file requests with the insurance regulators in the 

affected states.  Indeed, even in liquidation, when a guaranty association takes over 

policies and seeks to increase rates, the association may be required to make rate 

filings with the regulators.  See, e.g., 24-A Me. Rev. Stat. §§ 4608(3-A)(B)(4) & 

(5), 4608(11)(J-1) (requiring approval of guaranty association rates by regulator); 
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40 P.S. § 991.1706(b)(2)(iv)(A)(I), (B)(I), and (v) (same).16  In the Penn Treaty 

liquidation, Guaranty Associations filed rate increase applications in 48 States.  

SIR Findings ¶ 55.  

3. The Pennsylvania Rehabilitator’s proposal to set rates 
in other States in disregard of those States’ statutes 
violates the United States Constitution.  

 
The Plan’s disregard of the statutes of other States governing the rates 

charged to their residents violates the mandate of the Full Faith and Credit Clause 

of the United States Constitution.  “Full Faith and Credit shall be given in each 

State to the public Acts, Records, and judicial Proceedings of every other State.”  

U.S. Const., Art. IV, § 1.  The purpose of the full faith and credit command “was 

to alter the status of the several states as independent foreign sovereignties, each 

free to ignore obligations created under the laws or by the judicial proceedings of 

the others.”  Baker v. General Motors Corp., 522 U.S. 222, 232 (1998) (quoting 

Milwaukee County v. M.E. White Co., 296 U.S. 268, 277 (1935)).  “A statute is a 

‘public Act’ within the meaning of the Full Faith and Credit Clause.”  Franchise 

Tax Bd. Of Cal. v. Hyatt, 136 S.Ct. 1277, 1281 (2016).   

 
16 While some guaranty associations may have the ability to set premium rates for policies that 
they issue without regulatory approval, e.g., Mass. Gen. Laws §§ 146B(8)(C)(3)(b), 146B(8)(C); 
Wash. Rev. Code § 48.32A.075(2)(b)(v), that represents an express choice by the applicable 
State legislature to exempt its Association from rate statutes.  Such exemptions provide no 
support for allowing a rehabilitator to set rates.  They show that when the legislature intends to 
allow an entity to set rates without regulatory approval, it will explicitly say so. 
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The Rehabilitator’s view that Pennsylvania law authorizes control over rates 

in other States is erroneous as set forth above, but even if it were correct as a 

matter of state law it would nonetheless violate the Constitution.17  Insurance rates 

are a matter of particularly local concern and regulation.  See pages 39-41 above.  

One State cannot dictate to another State what rates are to be applied to policies 

issued in the second State.  It has long been established that an insurer domiciled in 

one State writing insurance in another is subject to the second State’s laws 

concerning that business.  American Fire Ins. Co. v. King Lumber & Mfg. Co., 250 

U.S. 2, 10 (1919) (Pennsylvania insurer writing insurance in Florida had to do so 

“in accordance with the laws of Florida”).  See Pink v. A.A.A. Highway Exp., Inc., 

314 U.S. 201, 209 (1941); Clark v. Williard, 294 U.S. 211, 213 (1935).18  This 

principle applies to state review and approval of rates.  Pennsylvania cannot 

unilaterally substitute its own laws for the laws governing relations between a 

corporation doing business in another State and the residents of that State.  See 

 
17 That the Rehabilitator’s interpretation of the rehabilitation statute would work an 
unconstitutional intrusion into the affairs of other States is an additional reason not to adopt that 
construction.  See Bricklayers of Western Pa. Combined Funds, Inc. v. Scott’s Dev. Co., 625 Pa. 
26, 90 A.3d 682, 692 (2014) (“[C]ourts give statutes a constitutional interpretation if that is 
reasonably possible.”).  
 
18 The relations between the States concerning assets and claims in insurer liquidations have 
since been addressed through the adoption by the States of model acts promulgated by the 
National Association of Insurance Commissioners.  See III National Association of Insurance 
Commissioners, Model Laws, Regulations, and Guidelines at ST-555-3 (2020) (Chart of States 
adopting model acts).  Such statutes allocate responsibilities for assets and claims through 
common statutory provisions for domiciliary and ancillary receiverships.  See, e.g., 40 P.S. 
§§ 221.53-221.62.  They say nothing about rates, which continue to be governed by other law.  
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Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 822 (1985) (law of Kansas, the 

forum State in a nationwide class action, does not govern rights of residents in 

other States:  Kansas “may not abrogate the rights of parties beyond its borders 

having no relation to anything done or to be done within them.”) (quoting Home 

Ins. Co. v. Dick, 281 U.S. 397, 342 (1930)).   

The Rehabilitator cannot use the Full Faith and Credit Clause to “require a 

State to substitute for its own statute, applicable to persons and events within it, the 

statute of another State reflecting a conflicting and opposed policy.”  Hyatt, 136 

S.Ct. at 1281 (quoting Carroll v. Lanza, 349 U.S. 408, 412 (1955)).  See Pacific 

Empls. Ins. Co. v. Industrial Acc. Comm., 306 U.S. 493, 503-505 (1939); Ferrelli 

v. Com., 783 A.2d 891, 894 (Pa. Commw. Ct. 2001) (Full Faith and Credit Clause 

“does not require a state to subordinate public policy within its borders to the laws 

of another state”).  This is particularly the case where the Plan reflects hostility to 

the regulatory actions of other States, which the Rehabilitator contends had 

resulted in an “inequitable” and “discriminatory” rate structure.  See Ex. RP-55 at 

34, 88, 96; Tr. 80, 105.  Cf. Hyatt, 136 S.Ct. at 1281.  The Plan’s attempt to 

supersede other States’ regulation of rates charged under policies issued to 

residents of those States is unconstitutional.  
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4. The Court should accord comity to the laws of the 
other States and disapprove the Plan’s attempt to 
disregard those laws. 

 
The Plan’s displacement of the rate setting authority of the individual States, 

if adopted, would be a blatant intrusion by Pennsylvania on the sovereignty of its 

sister States.  Even if it were permitted by the Pennsylvania statute, which it is not, 

or were constitutional, which it is not, the Court should refrain from adopting the 

Plan out of comity.  “‘Comity’ is the principle that courts of one state or 

jurisdiction will give effect to laws and judicial decisions of another state out of 

deference and mutual respect, rather than out of duty.”  Smith v. Firemens Ins. Co. 

of Newark, New Jersey, 590 A.2d 24, 27 (Pa. Super. Ct. 1991).   

The Plan is unprecedented and ignores the long-standing authority of each 

State to approve or set rates for policies issued in that State.  When an out-of-state 

insurer does business in Pennsylvania, Pennsylvania residents are protected by 

having the fairness and reasonableness of the rates they pay determined under 

Pennsylvania law by the Pennsylvania Commissioner, subject to review by 

Pennsylvania’s courts.  The residents of other States are entitled to the same 

protection when they buy coverage from a Pennsylvania insurer.   

Each State has enacted statutes providing for review by its insurance 

regulator of the premium rates.  The Plan seeks to displace those statutes and usurp 
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the regulatory authority of the other States.  The Court should decline to do so out 

of respect for the laws of the other States.  

5. The “Opt-Out” in the Plan does not cure the Plan’s 
disregard of other States’ rate statutes. 

 
The Rehabilitator attempted to address the problems presented by the Plan’s 

provisions superseding the rate review statutes of the other States by adding an 

“Issue-State Rate Approvals” section to the Plan.  But this coercive “opt-out” 

provision does not cure the Plan’s flaws. 

The section provides that the chief regulatory official in a State may “opt-

out” of having the Commonwealth Court determine rates as part of the Plan.  Ex. 

RP-55 at 111; see SIR Findings ¶ 35.  The section provides for the Rehabilitator to 

file rate applications with Opt-out States.  It also requires the State to act on the 

application within 60 days, absent which the application is deemed denied.  See 

SIR Findings ¶ 35.  This is inconsistent with the practices in many States.  See SIR 

Findings ¶¶ 35, 81, 88 (Bodnar noting that “fairly quick” action would be 90 days).  

It also seeks approval on a seriatim basis, which is inconsistent with the industry-

standard cohort basis.  See SIR Findings ¶¶ 35, 55 (cohort basis is industry 

standard) (Morton), 82, 89 (aggregate basis is more traditional) (Bodnar).  If the 

action is anything other than full approval, all the policies will be deemed “Opt-out 

Policies.”  Ex. RP-55 at 111.  Policyholders in Opt-out States are disadvantaged in 

comparison to other States in that they will have options that are more limited, may 
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pay higher premiums than they would under the Plan and may face involuntary 

benefit reductions.  SIR Findings ¶¶ 38, 84. 

This provision does not cure the violations of statute, constitution and 

comity worked by the Plan’s displacement of state rate regulation for two reasons.  

First, there is no statutory basis for an insurance regulator to “opt-out” of a 

rehabilitation plan for policyholders in a State.  The Issue-State Rate Approvals 

section incorrectly assumes that a state regulator is authorized to act on behalf of 

all the policyholders in his or her State to “opt-out” of Plan rate provisions.  There 

is no basis for that assumption.  The State Insurance Regulators have objected to 

the Plan because it seeks to displace the individual State rate review statutes that, 

as chief State insurance regulators, they are charged with enforcing.  They are 

responding to the Plan’s attempt to override their legislatively-granted regulatory 

authority over the rates applicable to policies issued in their States.  They are not 

asserting this objection as some sort of agent for the policyholders in their States, 

and they do not have the authority to determine on behalf of policyholders whether 

or not to opt-out of Plan provisions.   

Second, and more fundamentally, the Issue-State Rate Approvals section 

does not provide for “opt-out” State insurance regulators to actually review rates 

under their statutes.  Instead, it attempts to coerce those regulators to approve the 

rates sought by the Rehabilitator.  Under the section, if the insurance regulators do 
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anything other than approve the Rehabilitator’s requested rates in full within 60 

days, then the policyholders in the State will be treated worse than the 

policyholders in other States.  The Plan expressly warns: 

THE EFFECTS OF A STATE “OPTING-OUT” UNDER THIS 
SECTION MAY INCLUDE A REDUCED NUMBER OF 
MEANINGFUL OPTIONS FOR AFFECTED POLICYHOLDERS 
AND SOME OF THOSE POLICYHOLDERS PAYING HIGHER 
PREMIUMS THAN THEY WOULD UNDER THE PLAN.  IN 
ADDITION, SOME POLICYHOLDERS WHO DO NOT MAKE AN 
ELECTION MAY FACE INVOLUNTARY BENEFIT REDUCTIONS. 
 

Ex. RP-55 at 109.  The Plan seeks to present the appearance of deference to State 

rate review while in fact requiring the States to approve the requested rates, in full, 

on pain of punishing policyholders in the State.  See SIR Findings ¶¶ 38, 84. 

This nominal deference to state statutes does not cure the statutory and 

constitutional violations described above.  The Pennsylvania rehabilitation statutes 

do not authorize the Rehabilitator to override the rate statutes of other States; the 

Plan still seeks to override those rate statutes by compelling a particular result – 

full approval of the rate increases sought under the Plan.  The Full Faith and Credit 

Clause requires Pennsylvania to give full credit to the rate statutes that apply in 

other States; the Plan does not respect those statutes but instead seeks to use them 

to implement the Rehabilitator’s view of “proper” rates by compelling “opt-out” 

State regulators to implement the Plan’s rate increases under their own statutes.  

Comity requires that Pennsylvania consider and acknowledge the statutes of sister 
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States; the Plan, however, seeks to coerce those States into abdicating their rate 

setting function in favor of the Rehabilitator’s views as to what rates “should be.”  

The Issue-State Rate Approval section continues the Plan’s effort to override 

other States’ rate approval laws, just in the guise of an “opt-out” that compels the 

same result – application of the rates presented by the Rehabilitator on a seriatim 

basis in full.   
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Conclusion 

For the above reasons and those set forth in their earlier filings, the State 

Insurance Regulators object to the Plan and recommend that it be disapproved.  As 

required by the May 24, 2021 Order, a proposed order is submitted herewith. 

June 14, 2021    Respectfully submitted, 
 
By:  Steve Harvey Law LLC, 

 
/s/ Stephen G. Harvey  
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Counsel to the Maine Superintendent of Insurance, the Massachusetts 
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Washington Special Assistant Attorneys General 
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