
 

 

IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 
 
In Re: Senior Health Insurance 
Company of Pennsylvania (in 
Rehabilitation)  

: 

: 

: 

 

No. 1 SHP 2020 

 

 
STATE INSURANCE REGULATORS’ 

APPLICATION FOR STAY PENDING APPEAL  
 

Pursuant to Pa. R.A.P. 123 and 1732(a), the Intervenors Superintendent of 

Insurance of the State of Maine, Commissioner of Insurance of the Commonwealth 

of Massachusetts, and Insurance Commissioner of the State of Washington (“State 

Insurance Regulators”), move for a stay pending appeal of the August 24, 2021 

Order granting the application of the Insurance Commissioner of the 

Commonwealth of Pennsylvania as Rehabilitator (“Rehabilitator”) of Senior 

Health Insurance Company of Pennsylvania (“SHIP”) for approval of the Second 

Amended Plan of Rehabilitation (“Plan”), as well as the May 21, 2021 ruling 

granting the Rehabilitator’s motion in the nature of a directed verdict regarding 

issue state rate approval and the August 25, 2021 Order denying reconsideration.  

The State Insurance Regulators filed their appeal on September 21, 2021. 

Introduction 

This case involves an unprecedented plan of rehabilitation for an insolvent 

insurance company.  The Plan places the entire $1.2 billion burden of the 
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insolvency on 30,000 of SHIP’s remaining policyholders through benefit cuts and 

premium increases even though, in a liquidation, based on the Rehabilitator’s  

comparison analysis, the policyholders would only bear a loss of $400 million, as 

guaranty associations would provide over $800 million of additional support.  The 

Plan also supersedes the authority of insurance regulators in other states to review 

rates for policies issued in their States.   

The Court approved the Plan over the objections of the Intervenor State 

Insurance Regulators.  It expressed fundamental disagreement with the 

Intervenors’ position that the policyholders’ best financial interest must be 

protected in an insolvency and that state regulators control rates in their states.  The 

Court instead took the view that (a) SHIP’s policies were historically 

“underpriced” so that policyholders should bear the burden of insolvency instead 

of the guaranty associations and those who fund them, and (b) the state-based rate 

review system historically resulted in “discriminatory” rates so that rates should be 

set nationwide by the Rehabilitator and the Court.    

In their appeal, the State Insurance Regulators contend that the Rehabilitator 

was required as a matter of law to protect the financial interest of policyholders in 

their contracts, rather than pursuing other goals, and that the Rehabilitator and 

Court must take the policies as they find them.  Deeming policyholders unworthy 

of guaranty association protection and deciding instead to protect those who fund 
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the guaranty associations is contrary to the purpose of the guaranty association 

statutes.  The Plan was constitutionally required, but fails, to provide all 

policyholders an option with a value at least equal to the value they would receive 

in liquidation.  Finally, the Plan exceeds statutory authority and violates the Full 

Faith & Credit Clause by displacing insurance regulators from their statutory role 

in reviewing rates applicable to policies issued in their States.1  

These novel and important issues should be resolved by the Supreme Court 

before the Plan is implemented and the rights of policyholders and insurance 

regulators permanently impaired.  The Plan will not correct SHIP’s insolvency.  

However, implementation of the Plan will alter the status quo and permanently 

reduce the contract rights of policyholders so that they will have less protection 

from insurance guaranty associations when SHIP is inevitably liquidated.  It will 

also require insurance regulators to decide whether to “opt-out” of the Plan to the 

detriment of policyholders in their States.   

The Rehabilitator is now moving to implement the Plan.  In the “Approved 

SHIP Rehabilitation Plan” as corrected September 30, 2021, the Rehabilitator 

advised that: 

  

 

1 The appeal also involves additional and more specific issues.  This relatively brief application 
does not address all grounds for the appeal.  The State Insurance Regulators reserve and do not 
waive any grounds not discussed herein. 
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Implementation of the Plan commenced following the entry of the 
Court’s Memorandum Opinion and Order.  We anticipate that most 
policyholders will be sent Policyholder Election Packages around 
year-end and be asked to make their elections by around mid March, 
2022, becoming effective in April of next year. 
 

Praecipe to Substitute Approved Plan of Rehabilitation, Exhibit A, p. 19 

(September 30, 2021).  This is consistent with the testimony at the hearing.  See 

Memorandum Opinion dated August 24, 2021 (“Mem. Op.”) at 6, 47, 77.  

Insurance regulators will need to make “opt-out” decisions following 

approximately November 15, 2021.  See Rehabilitator’s Email to Commissioners 

dated September 20, 2021 (attached as Exhibit A hereto).   

If the Plan is implemented before the appeal is heard and decided, the 

Rehabilitator may contend that the appeal is equitably moot and that the 

policyholders’ and regulators’ rights have been permanently altered despite the 

pending appeal.  The Court should accordingly grant this application and stay its 

Orders pending appeal. 

Standard for Stay Pending Appeal and Summary  

The standard governing this application for stay is well-established. 

On an application for stay pending appeal the movant is required to 
make a substantial case on the merits and to show that without the 
stay, irreparable injury will be suffered.  Additionally, before granting 
a request for a stay, the court must be satisfied the issuance of the stay 
will not substantially harm other interested parties in the proceedings 
and will not adversely affect the public interest. 
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Maritrans G.P., Inc. v. Pepper, Hamilton & Scheetz, 573 A.2d 1001, 1003 (Pa. 

1990) (decision of Nix, C.J.) (citing Pa. Pub. Util. Comm’n v. Process Gas 

Consumers Grp., 467 A.2d 805, 808-809 (Pa. 1983)).  A stay pending appeal 

should be granted here.   

First, the State Insurance Regulators have a strong case on the merits of their 

arguments that the Plan should not be approved.  As discussed below, the Plan is 

not feasible as required by law; constitutes an abuse of discretion and error of law 

because it does not serve the best financial interest of policyholders and ignores 

guaranty associations; fails to place policyholders in at least as good a position as 

in a liquidation as required by Neblett v. Carpenter, 305 U.S. 297 (1938); and 

exceeds statutory authority and violates the Full Faith and Credit Clause in 

superseding the regulatory authority of other States over rates.   

Second, the policyholders of SHIP and the State Insurance Regulators will 

suffer irreparable injury if the Plan is implemented during the appeal.  The Plan 

will permanently reduce policyholders’ contract rights and displace state insurance 

regulators from their statutory role in reviewing rates.  If the Plan is implemented 

before the appeal is decided, the Rehabilitator may contend that the appeal is 

equitably moot.  If so, this would leave policyholders with reduced coverage and 

reduced guaranty association protection in the inevitable liquidation, and regulators 

with no role in determining rates in their States.  
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Third, issuance of a stay pending appeal will not harm other interested 

persons.  It will preserve the status quo.  Policyholders will continue to pay 

premiums at the lawfully approved rates as before, and those on claim will 

continue to receive claim payments as they have during the pendency of the 

Rehabilitator’s application for approval of the Plan.  The intervenor agents and 

brokers have settled their issues.  See Memorandum Opinion dated September 13, 

2021.  Finally, so long as the appeal is pending, SHIP will not be liquidated and the 

intervenor health insurers will not need to pay guaranty association assessments.  

Fourth, a stay will not adversely affect the public interest.  This appeal 

protects the financial interests of policyholders that are intended to be protected by 

the insurer receivership statutes and the guaranty association system and protects 

the state-based rate regulatory system.  The Rehabilitator may contend that 

delaying benefit cuts and premium increases under the Plan will ultimately 

increase the size of SHIP’s insolvency and the burden on the guaranty associations, 

their member insurers and, in many States, on taxpayers when SHIP is liquidated.  

That is not cognizable “harm” because the guaranty associations were created 

specifically to protect policyholders in the event of an insolvency, and the 

legislatures have determined how to allocate the burden of that protection.   
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Factual Background 

While most of the basic facts on which the State Insurance Regulators rely 

are referred to in the Court’s Memorandum Opinion, some are omitted, understated 

or only noted in passing.  The essential facts are set forth below. 

1. SHIP’s policies are enforceable contracts, and the premiums charged 

on the policies historically and on the rehabilitation date were lawfully approved 

rates.  Tr. 227-229, 282. 

2. SHIP is insolvent, with a deficit or “funding gap” of approximately 

$1.2 billion.  Ex. RP-55 (the Plan) at 87. 

3. Under the Plan, the burden of reducing or eliminating the $1.2 billion 

funding gap will rest on the 30,000 remaining SHIP policyholders who have not 

taken non-forfeiture options.  Tr. 290-292; Ex. RP-55 at 102-103.  The Plan seeks 

to reduce the funding gap by reducing policy benefits and increasing premiums.  

Ex. RP-55 at 10, 102-103.   

4. The Plan requires policyholders to select among options, only one of 

which (Option 4) retains the policyholders’ full benefits in Phase One.  The other 

options (Options 1, 2, 2a, and 3) all reduce benefits in Phase One.  Ex. RP-55 at 

23-24; Tr. 113-117.  Policyholders who choose Options 1 or 4 in Phase One face 

the possibility of additional substantial rate increases or benefit reductions in Phase 

Two.  Ex. RP-55 at 15, 58. 
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5. In a liquidation, virtually all of SHIP’s policies would be covered by 

one of the guaranty associations created by statute in each state, subject to the 

individual state statutory limits on guaranty association coverage.  Ex. RP-55 at 93. 

6. If SHIP were liquidated now so that guaranty associations are 

triggered, policyholders will absorb only approximately $397 million of the 

funding gap, based on the Rehabilitator’s comparison file.  Ex. SIR 5-1, Table 1; 

Tr. 564.  This is because guaranty associations would provide approximately 

$837 million in additional support to benefit policyholders, also based on the 

Rehabilitator’s comparison file.  Ex. SIR 5-1, Table 2; Tr. 565-66.  The Plan does 

not trigger the guaranty associations, Ex. RP-55 at 92, so these additional funds 

will not be available to benefit policyholders under the Plan. 

7. The policyholder elections under the Plan will be permanent in that 

guaranty association coverage may be given up.  If SHIP is placed in liquidation 

after the Plan is implemented, the policies to which guaranty association coverage 

will apply will be the policies as modified as a result of the elections.  EX. RP-55 

at 14, 92; Tr. 300-301, 313. 

8. The Plan is highly unlikely to eliminate the funding gap and restore 

SHIP to solvency, even considering both Phase One and Phase Two.  Tr. 80, 306.  

In all likelihood, the Plan will not eliminate the deficit, just reduce it materially.  

Tr. 189-190. 
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9. The Plan will not provide all policyholders with an option with a net 

present value (present value of future benefits less present value of future 

premiums) at least as great as the net present value in liquidation.  Only 85% of 

policyholders will have at least one Phase One option with a net present value 

equal to or greater than liquidation.   Ex. RP-7; Tr. 183, 185, 510, 512.  This 85% 

rests principally on Option 4.  Tr. 510, 512-513, 572; Ex. SIR 5-2.  Option 4 has 

the least impact on the funding gap, and it is subject to further adjustment in Phase 

Two.  Tr. 259, 513; Ex. RP-55 at 14. 

10. Under state statutes, long term care insurance rates are reviewed and 

approved by the insurance regulatory official of the state in which the policy is 

issued.  Tr. 155, 157.  Each state has its own approach to reviewing rates.  Tr. 413-

414.  The Plan does not follow this issue state rate approval process.  Ex. RP-55 at 

33-34, 96; Tr. 158-159.  It removes state insurance regulators from their role in 

reviewing rates, which is “unprecedented.”  Ex. RP-55 at 33-34; Tr. 82.  Under the 

Plan, the Rehabilitator will not seek approval of rates from state regulators under 

their statutes but instead from the Commonwealth Court.  Ex. RP-55 at 33-34, 96. 

11. The Plan has an “issue state rate approval” section under which state 

regulators purportedly may “opt-out” of having the Commonwealth Court approve 

rates.  Ex. RP-55 at 108.  The section provides that, unless the “opt-out” state 

approves the Rehabilitator’s rate application, in full, within 60 days, it is deemed 
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denied.  Ex. RP-55 at 111.  In that case, the options available to policyholders in 

that state will be more limited than the options available in other states, and the 

state’s policyholders will be disadvantaged.  Ex. RP-55 at 109, 116; Tr. 169-170.   

ARGUMENT  

I. THE STATE INSURANCE REGULATORS HAVE A 
STRONG CASED ON APPEAL. 

The State Insurance Regulators have substantial arguments that the Court’s 

approval of the Plan should be reversed because the Plan is based on errors of law.  

To warrant approval under 40 P.S. § 221.16, the Plan must be free from any abuse 

of the Rehabilitator’s discretion.  Foster v. Mutual Fire, Marine and Inland Ins. 

Co., 614 A.2d 1086, 1091 (Pa. 1992) (“Mutual Fire II”), cert. denied 506 U.S. 

1080 and 1087 (1993).  “It is a paradigmatic abuse of discretion for a court [or the 

Rehabilitator] to base its judgment upon an erroneous view of the law.”  

Commonwealth v. Taylor, 230 A.3d 1050, 1072 (Pa. 2020). 

A. The Court Erred In Holding That There Is No Feasibility 
Requirement And That The Plan Was Feasible Where It Is 
Highly Unlikely To Restore SHIP To Solvency.   

The goal of the Plan as originally presented to the Court was to restore SHIP 

to solvency – “to restore SHIP to a financially self-sustaining long-term care 

insurance company.”  Rehabilitator’s Application for Approval of the Plan of 

Rehabilitation ¶ 2 (April 22, 2020).  At the hearing, however, the Special Deputy 

Rehabilitator conceded that “it is not likely that we will magically restore SHIP to 
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solvency.”  Tr. 80.  The Court seemed to acknowledge this (Mem. Op. 14, 24-25), 

but it later said that the Plan “will reduce or eliminate” the funding gap (Mem. Op. 

78) as if elimination were a reasonable possibility.  The Special Deputy 

Rehabilitator made clear it was not.  He testified that:  “In all likelihood [the Plan] 

will not eliminate [the deficit].  In all likelihood, it will just reduce it materially.”  

Tr. 190.  Further: 

Q. . . . Yesterday you testified that it was unlikely, I think highly 
unlikely, that the plan could eliminate the funding gap. 
Did you mean Phase One or did you mean Phase One and 
Phase Two? 

A. I meant Phase One and Phase Two.  . . . 
 
Tr. 306.  The most that can be said is that the Plan will “materially reduce” the 

funding gap.  Mem. Op. 67; Tr. 90.  But if the Plan only materially reduces the 

funding gap, SHIP will still need to be liquidated. 

The Court held that feasibility is not required, and that it is sufficient if the 

Plan reduces the funding gap because it also pursues other goals.  This was error.     

1. A Rehabilitation Plan Must Be Feasible. 
 

To be approved, a rehabilitation plan for an insolvent insurer must be 

reasonably likely to restore the insurer to solvency.  This commonsense 

requirement reflects the fact that if the insurer continues to be insolvent after the 

plan, it will still need to be liquidated.  It is not enough that the “ultimate goal” of a 

plan is to restore the company to solvency if the plan is not likely to actually do so.     
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Feasibility is a well-recognized requirement.  See 1 Couch on Ins. § 5:24 (3d 

ed. 2021) (“Above all, the rehabilitation plan must be feasible . . . .”).  Contrary to 

the opinion (Mem. Op. 65), feasibility has been recognized as a requirement in 

Pennsylvania decisions.  For instance, in an earlier case in which the insurer 

opposed liquidation, the Supreme Court held that “[i]t is clear that [the company] 

has the burden of showing that rehabilitation is feasible.”  Sheppard v. Old 

Heritage Mut. Ins. Co., 425 A.2d 304, 310 (Pa. 1980) (citing Comm. Ins. Dep’t v. 

Safeguard Ins. Co., 336 A.2d 674, 680) (Pa. Commw. 1975)).   In Mutual Fire II, 

the Supreme Court detailed the history of the rehabilitator’s and trial court’s 

consideration of feasibility.  614 A.2d at 1090.  While feasibility was not an issue 

on appeal, the discussion shows that a rehabilitation plan that is not feasible should 

not be approved.  See also Grode v. Mutual Fire, Marine & Inland Ins. Co., 688 

A.2d 233, 234 (Pa. Commw. 1996) (noting that court had required the rehabilitator 

to report on feasibility and that the initial plan did not proceed because it was not 

feasible). The feasibility requirement also rests on the statutory standard for 

conversion to a liquidation.  Tr. 90.  Where rehabilitation is “futile,” it should not 

proceed.  See 40 P.S. § 221.18.  

Feasibility is particularly important here because the Plan is expressly 

intended to permanently reduce policyholders’ benefits and increase their 

premiums.  Ex. RP-55 at 14, 92.   If SHIP is liquidated after the Plan is 



 

 13 

 

implemented, the guaranty associations and liquidation estate will only cover 

contractual obligations as reduced under the Plan.  The amount by which SHIP’s 

liabilities are reduced will not be covered in a subsequent liquidation. 

2. The Court’s Redefinition of Feasibility 
is Unlikely to be Upheld. 
  

The Court refashioned the concept of feasibility, holding that it just means 

“properly conserving and equitably administering the assets of the involved 

insurer.”  Mem. Op. 66.  This deprives feasibility of any meaning.  That language 

from Mutual Fire II did not describe the purpose of rehabilitation but only that a 

plan need not restore the company “to its exact original condition.”  614 A.2d at 

1094.   

“The goal of rehabilitation is to manage the affairs of an insolvent insurer 

with the intended result of restoring the entity to sound fiscal status.”  Mutual Fire 

II at 1096 (emphasis added).  See Kueckelhan v. Fed. Old Line Ins. Co., 444 P.2d 

667, 674 (Wash. 1968) (en banc) (rehabilitation aims to “restore the company to a 

viable status for the benefit of the policyholders”).  The Plan’s feasibility must be 

measured against the goal of restoring SHIP to solvency.2   

 

2 The State Insurance Regulators have not contended that feasibility requires SHIP to resume 
operation as an insurer writing insurance in the market, only that the Plan (assuming it were 
otherwise proper) must be reasonably likely to restore SHIP to solvency so that it can run off its 
obligations paying them in accordance with the options selected pursuant to the Plan.    
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Where the insurer is insolvent, measuring feasibility against goals other than 

financial viability is improper.  Whatever the merits of the other goals, liquidation 

will follow if the insurer remains insolvent.   Rehabilitation must be reasonably 

likely to avoid liquidation, and not – as here – just serve as a means to reduce 

policyholders’ contract rights on the way to inevitable liquidation.   

B. The Plan Constitutes An Abuse Of Discretion, Exceeds The 
Rehabilitator’s Authority And Is Contrary To Law By 
Disregarding The Financial Interest Of Policyholders And 
The Guaranty Association System. 

 The Court’s approval of the Plan is an unprecedented departure from the 

fundamental goal of insurer rehabilitations – to protect to the maximum extent 

possible the contractual rights of policyholders.  Instead of seeking to protect those 

contract rights, the Court approved reductions in those rights on the unprecedented 

theory that the policies were historically “underpriced.”  Mem. Op. 43, 51, 63-64.  

The Court explicitly rejected triggering the insurance guaranty associations 

established to protect policyholders’ contract rights because that would impose a 

burden on the association’s insurer members and, ultimately, upon taxpayers.   

Mem. Op. 45, 63, 81.  The Court also relied on its view that the state-based rate 

approval system has resulted in “discriminatory” rates contrary to the public good.  

Mem. Op. 45, 68-69, 80-81.  

The Court’s approval of the Plan on these policy grounds (see Tr. 295) is 

contrary to the purpose of the rehabilitation statute to protect policyholders to the 
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maximum extent possible and frustrates the legislative judgment that the 

policyholders of insolvent insurers warrant guaranty association coverage.  “[T]he 

power of courts to formulate pronouncements of public policy is sharply restricted. 

. . . Generally speaking, the Legislature is the body to declare the public policy of a 

state and to ordain changes therein.”  Conway v. Cutler Grp., Inc., 99 A.3d 67, 72 

(Pa. 2014) (quoting Mamlin v. Genoe (City of Phila. Police Beneficiary Ass’n), 17 

A.2d 407, 409 (Pa. 1941)).  The Court’s disregard of the statutory mandates to 

advance its policy views, at the expense of policyholders, is impermissible.  

1. The Plan Is Adverse to the Best Financial 
Interest of Policyholders. 

 
SHIP is massively insolvent, with a deficit of $1.2 billion.  Accordingly, it 

could be placed in liquidation on grounds of insolvency, see 40 P.S. § 221.19, 

§ 221.14(1), which would trigger guaranty association coverage.  The undisputed 

evidence, based on the Rehabilitator’s own Comparison File, is that in a liquidation 

the guaranty associations would provide over $800 million in additional support, 

so that in liquidation the policyholders would bear a loss of only $397 million from 

SHIP’s insolvency.  While the Court acknowledges this (Mem. Op. 31-32), its 

decision disregards this undisputed adverse financial impact on policyholders. 

Under the Plan, the entire $1.2 billion burden of SHIP’s insolvency rests on 

SHIP’s 30,000 remaining non-NFO policyholders through benefit cuts and 

premium increases – even though those policyholders only contributed to part of 
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the Funding Gap.  The benefits foregone under the Plan will be given up 

permanently, and they cannot form the basis for a claim to guaranty association 

benefits or a liquidation dividend in any subsequent liquidation.  In a present 

liquidation, by contrast, the policyholders stand to receive the benefit of guaranty 

association coverage based on their original policies plus potentially a liquidation 

dividend on the excess.  The Rehabilitator and Court thus chose to place the entire 

burden of the insolvency on the remaining policyholders and to forgo over $800 

million in guaranty association support that in a liquidation would fill much of the 

funding gap, spread the loss, and reduce the burden of insolvency on policyholders.  

2. Placing the Burden of Insolvency on 
Policyholders is Contrary to the Purpose of the 
Rehabilitation Statute.  

This disregards the fundamental purpose of the rehabilitation statute – to 

protect policyholders by preserving their contract rights to the maximum extent 

possible.  A rehabilitator’s “first duty [is] to the ‘grave and important public 

interest’ in not depriving the . . . policyholders of the protection of their policies.”  

In re Exec. Life Ins. Co., 38 Cal. Rptr. 2d 453, 465 (Cal. Ct. App. 1995) (emphasis 

added) (quoting Carpenter v. Pacific Mut. Life Ins. Co. of Cal., 74 P.2d 761, 775 

(Cal. 1937) (“Carpenter”), aff’d sub nom. Neblett v. Carpenter, 305 U.S. 297 

(1938) (brackets omitted)).  The goal of rehabilitation is not just to restore the 

company to solvency, but to do so in a way that benefits policyholders.  See 
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Kueckelhan, 444 P.2d at 674 (rehabilitation aims to “restore the company to a 

viable status for the benefit of the policyholders”) (emphasis added).  A 

rehabilitation plan must minimize harm to policyholders, as the statutes aim to 

protect them.  See 40 P.S. § 221.16.   

To support its efforts to “correct” historical underpricing and rates and avoid 

burdening those who fund the guaranty associations, the Court relied on general 

statements in Mutual Fire II that rehabilitation is intended to protect “the public 

good.”  See Mem. Op. 42-43 (quoting Mutual Fire II, 614 A.2d at 1094 & n. 4).  

See 40 P.S. § 221.1.  Those generalized statements, however, do not address the 

question here: whether a plan can advantage other persons to the detriment of 

policyholders.  That issue was not presented in Mutual Fire II.  Indeed, the 

Supreme Court recognized the primacy of policyholder interests elsewhere in the 

decision.  See Mutual Fire II, 614 A.2d at 1100 (“If, after all, insurance is to 

perform its function of risk assumption and distribution of loss, then those statutes 

which govern it must first protect the insuring public.”) (quoting Mutual Fire I, 

572 A.2d at 807) (emphasis added); id. at 1102 (referring to “the ultimate goal of 

this process, the overall good of the general public and the insurer’s 

policyholders”) (emphasis added); id. at 1104 (referring to “the statutorily charged 

duty of the Rehabilitator to protect the interests of Mutual Fire insureds”) 

(emphasis added).  The Supreme Court’s initial, general statements do not provide 
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the Rehabilitator with a roving commission to adjust contract rights and refuse 

guaranty association support as she chooses.      

 The rehabilitation statute is limited.  It provides for a rehabilitator to 

“correct” the conditions that constituted the ground for the rehabilitation order 

(here, insolvency), not to require the policyholders to exclusively bear the 

consequences.  40 P.S. § 221.16(b), (d).  A rehabilitator is to honor policies to the 

extent possible and treat policyholders equally.  See 40 P.S. § 221.15(d) 

(rehabilitation order “shall not constitute an anticipatory breach of any contracts of 

the insurer”); 40 P.S. § 221.44 (preferring policy obligations by giving them 

priority and prohibiting subclasses within a priority class).  The statutes do not 

contemplate that a rehabilitator will decide that policyholders have been 

“underpaying” for “Cadillac” policies and should have their benefits cut.  Tr. 78, 

102.  This may leave SHIP as an entity in “better shape” (Mem. Op. 25), but its 

policyholders are worse off.  A plan that only attempts to materially reduce the size 

of the insolvency at the sole expense of policyholders, but still leaves the company 

insolvent, is not a proper rehabilitation plan.  

3. The Court Improperly Rejected Guaranty 
Association Protection for Policyholders.    

The Court approved the Plan because, in its view, SHIP’s policyholders 

should have paid more for their coverage so that it is “unjustified” to seek to 

trigger the guaranty associations because that would burden others through the 
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assessment mechanism.  Mem. Op. 43, 45, 63, 81.   This rationale is legally 

erroneous.  The Court’s view that it “serves the public good” (Mem. Op. 43) to 

avoid triggering guaranty associations is contrary to the very purpose of having 

such associations.  The legislatures in Pennsylvania and other states have chosen to 

protect policyholders of insolvent insurers by establishing guaranty associations to 

provide coverage (subject to certain limits), and they have chosen how to spread 

the burden of those protections through the assessment mechanism.  It is not within 

the Rehabilitator’s or Court’s discretion to reject these statutory protections 

because they deem the policyholders unworthy of guaranty association support.  

See Weaver v. Harpster, 975 A.2d 555, 563 (Pa. 2009) (“[I]t is for the legislature 

to formulate the public policies of the Commonwealth.”)  

Guaranty associations were established to protect policyholders by fulfilling 

the insolvent insurer’s contractual obligations (subject to statutory limits).  For 

instance, the Pennsylvania statute provides:   

The purpose of this article is to protect, subject to certain limitations, 
[policyholders] against failure in the performance of contractual 
obligations, under life, health and annuity policies, plans or contracts . 
. . because of the impairment or insolvency of the member insurer that 
issued the policies, plans or contracts.  
  

40 P.S. § 991.1701.  The statutes do not limit guaranty association coverage based 

upon the insufficiency of premiums that the policyholders paid in the past.  They 
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seek to honor the insurer’s contractual obligations, subject to specific limits.  E.g., 

40 P.S. § 991.1703, § 991.1706(b).       

The legislatures also chose how to allocate the burden of honoring the 

insurer’s contractual obligations.  The guaranty association statutes generally fund 

the associations through assessments on member insurers.  See, e.g., 40 P.S. 

§ 991.1707.  They typically permit the member insurers to offset the assessments 

against their premium tax obligations or to recoup assessments by a surcharge on 

premiums.  See, e.g., 40 P.S. § 991.1711.  The legislatures chose to spread the 

burden of an insurer’s insolvency broadly, including on taxpayers, not to focus it 

exclusively on the insurer’s policyholders.    

The Court improperly overrode these legislative judgments.   

C. The Court Misapplied Neblett v. Carpenter.  

 The State Insurance Regulators also have substantial arguments that the 

Plan fails to satisfy the requirement of Neblett v. Carpenter, 305 U.S. 297 (1938), 

that the Plan must place policyholders in no worse off a position than they would 

face in a liquidation of SHIP.  Contrary to the decision (Mem. Op. 62), this 

fundamental standard was recognized by the Supreme Court in Mutual Fire II.  See 

Mutual Fire II, 614 A.2d at 1093-94 (“Under Neblett, creditors must fare at least as 

well under a rehabilitation plan as they would under a liquidation . . . .”), at 1096 

(plan provision “ensures that the creditors herein, at a minimum, will fare at least 
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as well under the rehabilitation as they would in a liquidation proceeding as 

mandated by the holding of Neblett”), and at 1096 n. 6 (noting “the fundamental 

right of the creditors to be treated, at a minimum, as well under the rehabilitation as 

they would in a liquidation”).3   

Under this standard, the Plan must provide policyholders with an option that 

provides at least the value of the policyholder’s policy in liquidation.  See Neblett, 

305 U.S. at 305 (policyholders were not forced to accept policy modifications “but 

are given the option of a liquidation which on this record appears as favorable to 

them as that which would result from the sale of the assets and pro rata distribution 

in solution of all resulting claims for breach of outstanding policies.”).  The 

Supreme Court in Mutual Fire II did not replace the Neblett standard with the 

three-part test of Energy Reserves Grp., Inc. v. Kan. Power and Light, 459 U.S. 

400 (1983).  It treated them as two separate issues.   

Neblett established a floor of liquidation value that each policyholder should 

be able to obtain if desired.  It is undisputed that the Plan fails to provide every 

 

3 The Commonwealth Court has previously shared this understanding of Neblett.  In the decision 
leading to Mutual Fire II, the Commonwealth Court said “[T]he Rehabilitator agrees that Neblett 
requires claimants be treated the same or better than in liquidation.  We shall not belabor this 
point except to agree with the parties that the Plan must also be viewed in the light of this 
principle.”  Mutual Fire I, 572 A.2d at 804.  See also Koken v. Fidelity Mut. Life Ins. Co., 907 
A.2d 1149, 1155 (Pa. Commw. Ct. 2006) (“Under the Plan, [creditors] have received or will 
receive at least as much as they would receive in a forced liquidation, as is required if a 
rehabilitation plan is to be deemed fair and equitable,” citing Mutual Fire II). 
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policyholder with such an option based on the “Carpenter value” of net present 

value (present value of benefits less present value of premiums).  Based on the 

Rehabilitator’s own Comparison File, only 85% of policyholders have such an 

option in Phase One.  Mem. Op. 65.  Moreover, this percentage falls sharply if 

Phase Two is considered.  The Court cited evidence showing that the 85% figure 

principally reflects the availability of Option 4 in Phase One, that Option 4 is 

subject to benefit reductions and premium increases, and that premium increases 

alone can bring the percentage of policyholders with net present value in excess of 

liquidation value below 50%.  Mem. Op. 31-32.  However, the Court did not 

address the significance of these points.   

The Court instead rejected the net present value Carpenter value relied on by 

the State Insurance Regulators (and, initially, by the Rehabilitator) in favor of the 

Rehabilitator’s new “maximum policy value” approach.  Mem. Op. 64-65.  This 

does not comport with Neblett.  The Supreme Court set the constitutional floor as 

the value that would result “from the sale of the assets and pro rata distribution in 

solution of all resulting claims for breach of outstanding policies.”  Neblett, 305 

U.S. at 305.  That is the net present value.  See 1 Couch on Ins. 3d § 6:1 (2021).  

The “maximum policy value” of a policy is not the value of a claim for breach of 

the policy.  It is just the maximum amount that a policy could pay.  See Ex. RP-55 

at 126 (defining “Maximum Policy Value” as the Maximum Daily Benefit times 
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the Maximum Benefit Period).  It is an “outer boundary” (Tr. 468) that does not 

consider the likely amount (projected value) of a claim or the cost (projected 

premiums) of the policy.  RP-55 at 126.  Maximum policy value is not economic 

value, and it is not a proper measure for the constitutional standard under Neblett.  

D. The Court Erred In Overriding The States’ 
Regulatory Authority Over Rates. 

The State Insurance Regulators also have strong grounds to contend that the 

Court’s approval of the Plan should be overturned because the Plan’s rate 

provisions exceed the authority granted to the Rehabilitator by the Pennsylvania 

statutes and violate the Full Faith & Credit Clause.  Rate regulation has long been 

committed to the individual States.  See 1 Couch on Ins. 3d § 2:31 (2021); German 

All. Ins. Co. v. Lewis, 233 U.S. 389 (1914); Ins. Dep’t v. City of Phila., 173 A.2d 

811, 813 (Pa. Super. Ct. 1961).  The states regulate rates for long-term care 

insurance by providing for review by the insurance regulator of the State in which 

the policyholder resided when the policy was issued and judicial review in the 

courts of that State.  See, e.g., 24-A Me. Rev. Stat. § 2736; Mass. Gen. Laws ch. 

175, § 108; Wash. Rev. Code § 48.19.010(2), §§ 48.83, 48.84, § 48.18.110.  The 

Court improperly overrode these statutes. 

1. The Rehabilitation Statute Does Not Authorize 
Displacement of State Regulatory Authority. 

The Court’s expansive view of the Rehabilitator’s powers (Mem. Op. 49-50) 

is not consistent with the statutory language.  “A creature of statute, such as the 
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Insurance Commissioner acting as rehabilitator, can only exercise those powers 

which have been conferred by the Legislature in clear and unmistakable language.”  

Koken v. Legion Ins. Co., 831 A.2d 1196, 1227 (Pa. Commw. Ct. 2003).  The 

statutes do not authorize the Rehabilitator and Court to impose rates in disregard of 

the long-standing state-based system for review and approval of insurance rates.  

The rehabilitation statutes provide the Rehabilitator with control over assets and 

the business of the insurer.  They do not oust state regulation of the insurer.   

An order to rehabilitate an insurer “shall appoint the commissioner . . . 

rehabilitator and shall direct the rehabilitator forthwith to take possession of the 

assets of the insurer . . . and to administer them under the orders of the court.”  40 

P.S. § 221.15(c).  Subject to court approval, a rehabilitator “may take such action 

as he deems necessary or expedient to correct the condition or conditions which 

constituted the grounds for the order of the court to rehabilitate the insurer.” 40 

P.S. § 221.16(b).  Nothing in this language provides the rehabilitator with authority 

beyond the insurer itself.  Its limited scope is confirmed by the sentences that 

follow, which specify that the rehabilitator “shall have all the powers of the 

directors, officers and managers” and “full power to direct and manage, to hire and 

discharge employees subject to any contract rights they may have, and to deal with 

the property and business of the insurer.”  Id. (emphasis added).  The statutes 
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authorize the Rehabilitator to manage SHIP.  See Koken, 831 A.2d at 1227-1228.  

They do not authorize her to disregard State regulation.4    

Nor does the provision for rehabilitation plans exempt insurers in 

rehabilitation from State regulation.  A rehabilitator may “prepare a plan for the 

reorganization, consolidation, conversion, reinsurance, merger or other 

transformation of the insurer.”  40 P.S. § 221.16(d).  This does not authorize a 

rehabilitator to change contracts and rates without required regulatory approvals.  

Nothing in the text allows the Rehabilitator or Court to supplant otherwise 

applicable regulatory authority over the business of the insurer in other States. 

A domiciliary state has an interest in rehabilitation, but it is not “overriding” 

(Mem. Op. 52).  The rehabilitation statutes recognize that a rehabilitator must seek 

relief from courts in other jurisdictions as to litigation in other states.  40 P.S. 

§ 221.5(b) (“The receiver may apply to any court outside of the Commonwealth 

for the relief described in subsection (a) or suspension of any insurance licenses 

issued by the commissioner.”); 40 P.S. § 221.17(a).  Article V also specifies that it 

“shall not be interpreted to limit the powers granted the commissioner by other 

provisions of the law.”  40 P.S. § 221.1(a).  Where the Article expressly does not 

 

4 The language describing Article V’s purpose further demonstrates the intent to authorize 
displacement of private, not public actors:  “The purpose of this article is the protection of the 
interests of insureds, creditors, and the public generally, with minimum interference with the 
normal prerogatives of the owners and managers of insurers . . . .”  40 P.S. § 221.1(c) (emphasis 
added).  See also 40 P.S. § 221.6 (requiring cooperation by officers and employees). 
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limit the Pennsylvania Commissioner’s regulatory authority, it cannot reasonably 

be interpreted to limit the regulatory authority of other States. 

The purpose of rehabilitation is “to rehabilitate the business of an insurer,” 

40 P.S. § 221.15(b), not to supersede regulation of the insurer.  Cf. Koken v. 

Fidelity Mut. Life Ins. Co., 803 A.2d 807, 826-827 (Pa. Commw. 2002). 

(rehabilitation plan provided that “FLIC obtain all necessary regulatory approvals 

to do business in the respective states”).  The Plan’s displacement of other states’ 

regulatory authority exceeds statutory authority and is likely to be reversed.   

2. The Full Faith & Credit Clause Protects Other 
State’s Regulation Over Rates Within Their 
Boundaries. 

Finally, the State Insurance Regulators have compelling arguments that the 

Court’s ruling concerning the Full Faith and Credit Clause is erroneous.  The 

purpose of the clause “was to alter the status of the several states as independent 

foreign sovereignties, each free to ignore obligations created under the laws or by 

the judicial proceedings of the others.”  Baker ex rel. Thomas v. General Motors 

Corp., 522 U.S. 222, 232 (1998) (quoting Milwaukee Cnty. v. M.E. White Co., 296 

U.S. 268, 277 (1935)).  The Court’s view that it can set rates in other states and 

supersede their statutes requiring review by their own regulatory officials violates 

this command.  
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Insurance rates are a matter of particularly local concern and regulation, and 

the States have placed responsibility for rates on their own insurance officials.  The 

cases cited by the Court do not support extraterritorial jurisdiction to set rates in 

other states.  The Plan works more than a “change[] in forum” (Mem. Op. 58), and 

the Court’s assertion that the rate setting statutes are all essentially alike (Mem. 

Opp. 57) ignores the evidence that rates have historically varied across states, and 

that state rate setting practices differ.  See Ex. RP-55 at 88; Tr. 413-414.  See Mem. 

Op. 14, 28.  A Pennsylvania court cannot dictate to other States what rates are to be 

applied to policies issued in their jurisdictions, nor can it require that they 

“surrender[]” (Tr. 169) their authority and unilaterally substitute itself (or the 

Pennsylvania Commissioner) for the officials designated to review rates.     

The Court’s decision plainly reflects hostility to state-based rate setting and 

the different rates that may result from it.  See Mem. Op. 14-15 (describing rate 

structure resulting from different responses of state regulators to SHIP’s requested 

rate increases as “discriminatory” and “inequitable”), 43, 60, 80.   Indeed, the 

Court expressly states an intent to use the Full Faith and Credit Clause as a sword 

to compel other states to respect its judgment to disregard their statutes and 

arrogate to itself the power to set rates.  Mem. Op. 61.  It thus seeks to “require a 

State to substitute for its own statute, applicable to persons and events within it, the 

statute of another State reflecting a conflicting and opposed policy.”  See 
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Franchise Tax Bd. Of Cal. v. Hyatt, 136 S. Ct. 1277, 1281 (2016) (quoting Carroll 

v. Lanza, 349 U.S. 408, 412 (1955)).  

The Court also erred in holding that the Plan’s “issue state rate approval” 

section cured the constitutional violation by allowing state insurance regulators to 

“opt-out” of the Plan’s rate-setting mechanism.   That provision does not allow 

state regulators to apply their statutes and meaningfully review rates.  The 

undisputed evidence is that it imposes requirements as to timing and methodology 

for the various states to follows, and penalties if they do not.  Ex. RP-55 at 111; Tr. 

410-414.  It requires that “opt-out” states approve the Rehabilitator’s seriatim rate 

application in full within 60 days, absent which their policyholders will face 

different options from policyholders in other states.  The Court downplays the 

differences by allowing only that the options under the provision “are not exactly 

the same” (Mem. Op. 58).  This disregards the evidence.  The Plan itself 

acknowledges that the options are likely to be worse, Ex. RP-55 at 109, and the 

Special Deputy Rehabilitator testified that “[i]n terms of policyholders, we think 

that [states opting out] will be harmful.”  Tr. 170.  Indeed, the Rehabilitator has 

recently advised regulators that in her view opting out “may not be in the best 

interest of the affected policyholders.”  See Rehabilitator’s Letter to 

Commissioners dated August 26, 2021 at 1 (attached as Exhibit B hereto).  This is 

coercive.  The Plan seeks to present the appearance of deference to State rate 
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review while in fact requiring the States to approve the Rehabilitator’s rates, in 

full, on pain of punishing policyholders in the State.   

II. Absent A Stay, Policyholders And Regulators Will Suffer 
Irreparable Injury. 
 

The Rehabilitator is moving to implement the Plan.  See Praecipe to 

Substitute Approved Plan, Ex. A at 19 (September 30, 2021); Rehabilitator’s Email 

(Exhibit A hereto).  This is likely to irreparably harm both policyholders and 

regulators because both will be forced to make decisions that may not be 

reversable even if the Court’s decision is reversed on appeal.  SHIP’s policyholders 

will be required to select options under the Plan that will permanently reduce their 

contract benefits.  See Ex. RP-55 at 14, 92.  This will reduce their rights as against 

SHIP and against guaranty associations in the liquidation that will inevitably 

follow, potentially by hundreds of millions of dollars.  Id.  The State Insurance 

Regulators and other regulators across the country will be required to decide 

whether or not to “opt-out” of the Plan.  A regulator can only “opt-out” before the 

opt-out deadline; otherwise he or she is deemed to have “opted” into the Plan.  Ex. 

RP-55 at 109-110.  As noted above, if a regulator does anything other than approve 

the Rehabilitator’s rate proposal in full within 60 days, the policyholders in the 

State will be left with options that are worse than those available in other states. 

Thus, absent a stay, the Plan will impair the contract rights of the 30,000 

affected policyholders and require regulators to take steps that may be detrimental 
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to policyholders in their states.  The required elections and “opt-outs” under the 

Plan will fix contractual rights, and they are intended to be permanent.  They will 

also occur relatively quickly.   Regulators will be required to make opt-out 

decisions that will determine the options available in their States around mid-

November 2021.  See Exhibit A hereto.  Around year-end, policyholders will be 

presented with election packages requiring them to make decisions by around mid-

March 2022.  Most critically, sometime around April 2022, the elections will be 

“effective,” and the policyholders will begin paying revised premiums and 

receiving reduced benefits in accordance with the Plan.  See Praecipe to Substitute 

Approved Plan, Ex. A at 19.  These steps could potentially be undone by deeming 

the policyholder elections and regulator opt-outs nullities in the event the Court’s 

approval is reversed.  However, it will be administratively difficult and confusing 

to policyholders and regulators to undo those steps.  A stay preserving the status 

quo would prevent such problems.  

Not granting a stay could result in policyholders and regulators being 

deprived of the benefit of appeal.  The practical realities suggest that at some point 

the Rehabilitator may contend that the Plan has been “substantially consummated” 

so that the appeal should be dismissed under the doctrine of equitable mootness.  

See, e.g., In re Tribune Media Co., 799 F.3d 272, 277 (3d Cir. 2015) (equitable 

mootness is “a narrow doctrine by which an appellate court deems it prudent for 
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practical reasons to forbear deciding an appeal when to grant the relief requested 

will undermine the finality and reliability of consummated plans of 

reorganization.”).   

The State Insurance Regulators believe that the equitable mootness doctrine 

should not apply.  There is a “strong presumption that appeals from confirmation 

orders of reorganization plans . . . need to be decided,” Tribune Media, 799 F.3d at 

278.  Further, “third parties with interests protected by equitable mootness 

generally rely on the emergence of a reorganized entity from court supervision,” 

Id. at 280, and that will not happen here for a long time if ever.  The 

implementation of the Plan is subject to the continuing jurisdiction of the Court.  

However, given the significant contractual interests at stake for the policyholders 

and the important regulatory interests at stake for the regulators, the possibility that 

review could be denied if the Plan goes forward warrants a stay. 

III. Issuance Of A Stay Will Not Harm Other Interested 
Persons. 
 

Issuance of a stay pending appeal will not harm other interested persons.  It 

will preserve the status quo.  SHIP’s policyholders have paid the lawfully 

approved rates for their coverage, and they will continue to do so.  Policyholders 

who are on claim will continue to receive claim payments as they have during the 

pendency of the Rehabilitator’s application for approval of the Plan.  The 
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intervenor agents and brokers have settled.  The intervenor health insurers will not 

need to pay guaranty association assessments. 

The Rehabilitator may contend that the size of SHIP’s insolvency will 

increase during the appeal, and that over time this will reduce amounts that can be 

paid to policyholders.  However, this reflects the intended working of the Plan, 

which places the entire burden of SHIP’s insolvency on policyholders through 

benefits cuts and premiums increases and specifically avoids triggering guaranty 

associations.  See Mem. Op. 45, 63.  The State Insurance Regulators’ appeal, by 

contrast, seeks to protect policyholders by triggering guaranty associations.  If the 

State Insurance Regulators are correct and guaranty associations must be triggered, 

then an additional $800 million in support for policyholders will be available.  See 

Mem. Op. 31-32.  The balance of a somewhat deeper insolvency against the 

benefit of reversal weighs in favor of a stay.  Under the Plan, the policyholders will 

bear the full existing $1.2 billion deficit, while a successful appeal will bring 

$800 million in guaranty association support and reduce the burden of insolvency 

on policyholders to approximately $400 million. 

IV. Issuance Of A Stay Will Not Harm The Public Interest. 
 

Nor will a stay adversely affect the public interest.  The State Insurance 

Regulators pursue this appeal to protect the financial interests of policyholders that 

are intended to be protected by the rehabilitation statutes and the guaranty 
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association system, and also the interests of regulators in their statutory role in 

reviewing the rates charged for policies issued in their states.   

The Rehabilitator may contend that delaying benefit cuts and premium 

increases under the Plan will increase SHIP’s insolvency and the burden on the 

guaranty associations, their member insurers and, in many States, on taxpayers 

when SHIP is liquidated.  That is not cognizable “harm” to the public interest.  As 

described above, the guaranty associations were created specifically to protect 

policyholders in the event of an insolvency (see, e.g., 40 P.S. § 991.1701) by 

honoring the insurer’s contractual obligations, subject to specific limits.  E.g., 40 

P.S. § 991.1703, § 991.1706(b).  The legislatures determined how to allocate the 

burden of that protection.  See, e.g., 40 P.S. § 991.1707, § 991.1711.  Where the 

legislatures have chosen to provide protection to policyholders and how to fund 

that protection, allowing that process to work is not contrary to the public interest. 

Similarly, the legislatures have chosen to place rate review with their regulatory 

officials, and protecting that statutory choice and the application of the States’ rate 

approval statutes is not contrary to the public interest.   
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Conclusion 

For the above reasons, the State Insurance Regulators request that the Court 

stay its Orders approving the Plan pending appeal. 

Dated: October 1, 2021   Respectfully submitted, 

By:  Steve Harvey Law LLC, 
 

/s/ Stephen G. Harvey  
Stephen G. Harvey 
steve@steveharveylaw.com  
1880 John F. Kennedy Blvd. 
Suite 1715 
Philadelphia, PA 19103 
Tel. 215-438-6600 
 
Attorneys for the Maine Superintendent of 
Insurance, the Massachusetts Commissioner 
of Insurance, and the Washington Insurance 
Commissioner  

 
Of Counsel: 
 
J. David Leslie 
dleslie@rackemann.com  
Eric A. Smith 
esmith@rackemann.com  
Rackemann, Sawyer & Brewster P.C. 
160 Federal Street 
Boston, MA 02110-1700 
Tel. 617-951-1131 
Tel. 617-951-1127 
(appearing pro hac vice) 
 
Counsel to the Maine Superintendent of Insurance, the Massachusetts 
Commissioner of Insurance, and the Washington Insurance Commissioner 
and Massachusetts Special Assistant Attorneys General and 
Washington Special Assistant Attorneys General 
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From: 

Sent: Monday, September 20, 202110:57 AM 

To: 

Subject: NAIC: Commissioners and Receivership Contacts regarding SHIP 

CAUTION: This email originated from a sender outside of the Commonwealth of 
Massachusetts mail system. Do not click on links or open attachments unless you 
recognize the sender and know the content is safe. 

On behalf of the Pennsylvania Insurance Department, this message is delivered to the Commissioners & 

Assistants distribution list. 

Good morning. 

We have received questions concerning the timing of the SHIP Rehabilitation. States will have at least  

until November 15, 2021 to decide about the opt-out provision of the SHIP Rehabilitation Plan. A letter 

is coming in the next few weeks explaining the opt-out procedure, including a robust Frequently Asked 

Questions document for your use in making a decision. Additionally, we remain available to answer any 

of your questions at any time. You may reach out to me at: or with 

questions or to set up a call. We will send further communication regarding the timeline as soon as it is 

available. However, you will not need to make a decision on opt-out prior to November 15 in any 

circumstance. 

Warm regards, 

Laura 

Laura Lyon Slaymaker, Esquire) Deputy Insurance Commissioner 
Pennsylvania Insurance Department I Office of Liquidations, Rehabilitations and Special 
Funds 
Capitol Associates Building 1 901 N. 7th Street Harrisburg PA 17102 
Phone: I Cell: Fax: 
www.insurance.Da.clov 

Twitter: @PAlnsuranceDept  
Facebook: Facebook.com/PAlnsuranceDepartment  
Virtual Meetings Available Upon Request 



 
 
 
 
August 26, 2021 

Via E-Mail 
 
 
Re: Senior Health Insurance Company of Pennsylvania, In Rehabilitation 
 
 
 
Dear Commissioner, 
 
As you know, we have sent you several communications in addition to the numerous 
conversations we have had regarding the Rehabilitation proceeding for Senior Health 
Insurance Company of Pennsylvania (SHIP).  In October 2020, and again in March of this year, 
we wrote you about our inclusion in the Proposed Rehabilitation Plan of a new “Issue-state Rate 
Approval” section that would permit states to opt out of the Plan’s premium rate approval 
process. Most recently we wrote to notify you that on May 3, 2021, we filed the Second Amended 
Rehabilitation Plan just before the hearing on the Plan commenced in the Commonwealth Court 
of Pennsylvania (the Court) on May 17, 2021. That amendment remains available on SHIP’s 
website, www.shipltc.com. 
 
I write you now to advise you that, on August 25, 2021, the Court entered its Order Approving 
the Rehabilitation Plan (Approval Order), which, subject to certain specified modifications, 
approved the Second Amended Rehabilitation Plan (the “Approved Plan”). The Approval Order 
is also available on SHIP’s website. The issue-state rate approval section remains in the Approved 
Plan, unchanged from the Second Amended Rehabilitation Plan. 
 
As provided in that section, in the next few weeks we expect to send you formal notice of each 
state’s opportunity to opt out of the rate approval provisions of the Approved Plan. That notice 
will advise you of the “Opt-out Deadline” and the precise method by which you must advise the 
Rehabilitator if you elect to opt out of the rate approval provisions of the Approved Plan with 
respect to the SHIP long-term care (LTC) insurance policies issued in your state. States that do not 
properly elect to opt-out by the Opt-out Deadline will be deemed to have opted into that section 
of the Approved Plan. 
 
We believe strongly that the Approved Plan, including its premium rate adjustment provisions, 
is reasonable and fair and is in the best interest of SHIP LTC policyholders. As you are probably 
aware, the Approved Plan is the product of extensive analysis and actuarial modeling and of 
careful thought and balancing of difficult competing interests. It is our view that opting out of the 
rate approval provisions of the Approved Plan may not be in the best interest of the affected 
policyholders.  We encourage every Commissioner, Director, or Superintendent to evaluate 
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this matter carefully, including the possible disadvantages of opting out.  This matter is discussed 
at length in Section V. beginning at page 108 of the Approved Plan. 
 
We thought it would be helpful to give you advance notice that you will soon be required to make 
that decision.  Of course, you will not need to do anything if you do not wish to opt out of the 
rate approval provisions of the Approved Plan.  We would be happy to discuss this matter with 
you in more detail if that would be of value.  To do that, please send an email to Deputy 
Commissioner Laura Lyon Slaymaker at .  Moreover, we can provide you an 
updated seriatim file for LTC policies issued in your state with the projected if knew premium.  
Please let Special Deputy Rehabilitator Patrick Cantilo  know if you 
would like such a file. 
 
In closing, let me confirm that I am very pleased that the Commonwealth Court has approved 
the rehabilitation plan.  Arriving at the Plan was a challenging process that required many difficult 
decisions. This Plan represents what we and our team of experts think is the best solution to a 
problem that is not likely to go away soon.  I am extremely grateful for all the support that we 
have received from so many of you and your staff along the way. 
 
With warm regards, 
 
 
 
Jessica K. Altman 
Pennsylvania Insurance Commissioner 
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I, Stephen G. Harvey, hereby certify that on October 1, 2021,1 served the 

foregoing document on all parties appearing on the Master Service List via 

PACF11e, except the following, who have been served by U.S. Mail: 

James F. Lapinski 
612 Lundy Place 
Burke, VA 22015 

Georgianna Parisi 
257 Regency Ridge Dr. 

Dayton, OH 45459 

/s/ Stephen G. Harvey 
Stephen G. Harvey (PA No. 58233) 
STEVE HARVEY LAW LLC 
1880 John F. Kennedy Blvd. 
Suite 1715 
Philadelphia, PA 19013 
(215) 438-6600 
steve@steveharveylaw.com 
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