
IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

In re:  Senior Health Insurance 
Company of Pennsylvania (In 
Rehabilitation) 

No. 1 SHP 2020 

PRE-HEARING MEMORANDUM OF THE HEALTH INSURERS  
REGARDING THE PROPOSED PLAN OF REHABILITATION FOR  
SENIOR HEALTH INSURANCE COMPANY OF PENNSYLVANIA

Pursuant to the Order entered February 25, 2021, the intervenors Anthem, 

Inc., Health Care Service Corporation, Horizon Healthcare Services, Inc. d/b/a 

Horizon Blue Cross Blue Shield of New Jersey, and UnitedHealthcare Insurance 

Company (collectively, the “Health Insurers”), through their undersigned counsel, 

hereby submit this Pre-hearing Memorandum regarding the proposed Amended Plan 

of Rehabilitation (the “Plan”) of Senior Health Insurance Company of Pennsylvania, 

in Rehabilitation (“SHIP”).1  The Health Insurers filed a Formal Comment on the 

rehabilitation plan (as originally filed) on September 15, 2020, and an Amendment 

to their Formal Comment on November 30, 2020, in accordance with the Court’s 

prior Case Management Orders.   

INTRODUCTION

The Health Insurers support the Plan.  The Plan addresses the fundamental 

1 Capitalized terms used but not defined herein have the meanings ascribed to them in the Plan. 
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causes of SHIP’s insolvency while providing policyholders with meaningful choice.  

For the first time in decades, the vast majority of SHIP’s policyholders will have an 

option to modify their policies to best fit their current circumstances.  For those who 

would like to keep their current policy benefits, they may do so by choosing to pay 

an actuarially justified rate calculated in accordance with widely accepted principles 

used by insurance regulators throughout the country.  Absent successful 

rehabilitation, SHIP will almost certainly be placed immediately into liquidation.  In 

liquidation, SHIP’s policyholders would not be presented with the choices they 

would receive under the Plan, but instead would have policy benefits capped at 

Guaranty Association limits and, in most cases, still face premium rate increases 

calculated pursuant to essentially the same methodology employed by the Plan.2

The Health Insurers submit this Pre-hearing Memorandum to address issues 

raised by certain parties in objection to the Plan.  First, contrary to the objections of 

the intervenor state insurance regulators from Maine, Massachusetts and 

Washington (the “Intervening Regulators”), the Rehabilitator has authority to 

propose, and this Court has authority to approve, the Plan’s provisions governing 

2 Most state Guaranty Association laws allow the Guaranty Association to meet its obligations by 
either reissuing the policy issued by the insolvent insurer or issuing an alternative policy, in each 
case at actuarially justified rates.  See, e.g., 40 P.S. § 991.1707(d); Cal. Ins. Code § 
1067.07(b)(2)(F).  Thus, in liquidation there will likely be changes to policyholders’ premium 
rates, and potentially their benefits as well (in addition to the imposition of Guaranty Association 
statutory limits and conditions).  In the recent liquidation of long-term care insurer Penn Treaty, 
for example, Guaranty Associations sought and received rate increases in 48 states and the District 
of Columbia.
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premium rate determinations consistent with Article V of the Insurance Department 

Act of 1921, as amended, 40 P.S. §§ 221.1–221.63 (“Article V”).  Even assuming 

the Plan provisions are inconsistent with premium rating statutes of other states, that 

conflict presents, at most, an ordinary conflict-of-law question, not a significant 

constitutional question.  Second, despite the Intervening Regulators’ assertions to 

the contrary, the Plan meets the standards for confirmation: (1) policyholders will 

receive at least what they would receive in liquidation, (2) the Plan is feasible and 

(3) the Plan is “fair and equitable.”  Third, contrary to the objections of the intervenor 

agents (the “Intervening Agents”), the Plan’s provisions suspending the payment of 

commissions owed to agents as of the Initial Effective Date are not only permissible, 

but required in order for the Plan to meet the “fair and equitable” requirement.   

At this time, the Health Insurers do not intend to offer witness testimony or 

introduce exhibits at the hearing on the Plan, but reserve the right to cross-examine 

witnesses.  The Health Insurers also reserve the right to offer witness testimony 

and/or introduce exhibits at the hearing on the Plan to respond to any issue raised in 

pre-hearing memoranda filed by other parties.  Narratives of any such witness 

testimony and/or exhibits will be described in the Health Insurers’ Rebuttal Pre-

hearing Memorandum.   
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ARGUMENT

1. The Plan’s Provisions Governing Premium Rate Determinations are 
Permissible Under Pennsylvania Law and the US Constitution. 

The Intervening Regulators strenuously object to the provisions of the Plan 

that provide for the Rehabilitator to propose, and the Court to approve, premium 

rates for the policies.  In their Amendment to the Formal Comments of the 

Intervening Regulators, they summarize their objection as follows:   

The State Insurance Regulators objected that the Plan’s attempt to avoid 
state rate review exceeds the authority granted to the Rehabilitator by 
the rehabilitation statutes, violates the insurance statutes of the various 
States, is unconstitutional, and is inconsistent with comity. 

Amendment to Formal Comments of the Intervening Regulators at 8.  The Health 

Insurers address each of these contentions below. 

A. The Plan is authorized under Article V.  

The Intervening Regulators contend that Article V does not invest the 

Rehabilitator with powers beyond what the officers and directors of the company 

had prior to the rehabilitation.  Formal Comments of the Intervening Regulators at 

20.  The relevant provisions of the statute are as follows: 

(b) The rehabilitator may take such action as he deems necessary or 
expedient to correct the condition or conditions which constituted the 
grounds for the order of the court to rehabilitate the insurer.  He shall 
have all the powers of the directors, officers, and managers, whose 
authority shall be suspended, except as they are redelegated by the 
rehabilitator . . . 
(d) The rehabilitator may prepare a plan for the reorganization, 
consolidation, conversion, reinsurance, merger or other transformation 
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of the insurer.  Upon application of the rehabilitator for approval of the 
plan, and after such notice and hearing as the court may prescribe, the 
court may either approve or disapprove the plan proposed, or may 
modify it and approve it as modified. 

40 P.S. § 221.16.  The Intervening Regulators maintain that the first sentence of 

subsection (b), which authorizes the Rehabilitator to take corrective action, is limited 

by the second sentence of subsection (b), which invests the Rehabilitator with the 

powers of management and displaces them.   Formal Comments of the Intervening 

Regulators at 18-20.  The Intervening Regulators argue that as a result, the 

Rehabilitator enjoys only the authority that was exercised by management, and if 

management would have had to seek rate increases from the regulators across the 

country, then so must the Rehabilitator.  Id.

This interpretation of the statute ignores subsection (d) and the decisional law 

of Pennsylvania under which a rehabilitation plan approved by the Court can impair 

the rights of policyholders and other parties under appropriate circumstances.  The 

Rehabilitator is not unilaterally setting premium rates, the Rehabilitator is merely 

proposing a plan of rehabilitation that contains a mechanism for proposing new 

actuarially justified rates.  Those rates, like the Plan itself, will be approved by this 

Court pursuant to the Court’s authority to rehabilitate SHIP.  The entire point of the 

rehabilitation exercise is the submission and court approval of a plan that impairs 

contracts in a way that benefits policyholders and the public.  Foster v. Mut. Fire, 

Marine & Inland Ins. Co., 614 A.2d 1086, 1094 (Pa. 1992) (“Mutual Fire II”); see 
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also Consendine v. Penn Treaty Network Am. Ins. Co., 63 A.2d 368, 452 (Pa. 

Commw. Ct. 2012) (“Penn Treaty”) (“A rehabilitation plan is permitted to impair 

the contractual rights of some policyholders in order to minimize the potential harm 

to all of the affected parties.”); Koken v. Fidelity Mutual Life Insurance Co., 803 

A.2d 807, 826 (Pa. Commw. Ct. 2002) (“The decision to rehabilitate the business of 

an insurer is within the sound discretion of the rehabilitator and should not be 

rejected by the reviewing court unless the rehabilitator has abused that discretion.”).    

The Plan states, and testimony at the hearing will demonstrate, that a core 

cause of SHIP’s insolvency was policy underpricing in many states throughout the 

country.  Plan at 14.  Article V directs the Rehabilitator to “correct the condition” 

that caused the need for rehabilitation and the Plan does so through a combination 

of benefit modifications and premium rate increases.  40 P.S. § 221.16(b).  

Policyholders will elect from a menu of options to select one that best fits their 

individual circumstances.  Even the Intervening Regulators do not contend that the 

Plan’s benefit modification options (Options One through Three) fall outside the 

scope of what a rehabilitator can accomplish under a court approved plan.   

Option Four, which allows policyholders with underpriced policies to keep 

their current benefits in full and pay a new actuarially justified rate set by the Court, 

is simply the other side of the same coin.  Both are impairments of the policy 

agreement designed to accomplish the same purpose.  It stands to reason that if 
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Article V authorizes a rehabilitation plan that shrinks benefits to meet a premium 

rate, such a plan may increase a premium rate to meet a benefit level.3

Whether the exercise of that authorization is barred by other statutes, the US 

Constitution or principles of comity is a separate question discussed below.  But 

there can be little doubt that setting new premium rates falls within the authority of 

the Court to impair policies where it is in the interest of policyholders, creditors and 

the general public. 

B. The Plan does not violate state insurance statutes, the US Constitution 
or Principles of Comity. 

The Intervening Regulators assert that the rate provisions of the Plan 

“override” their states’ rate statutes, violating the Full Faith and Credit Clause of the 

US Constitution, as well as principles of comity.  This argument is off the mark 

because it misunderstands the multistate implications of this case.  It is well 

established that multiple states may have constitutionally legitimate interests in an 

interstate contract, such that any of those states’ laws may constitutionally be applied 

to the contract.  Allstate Ins. Co. v. Hague, 449 U.S. 302, 307 (1981) (“[A] set of 

facts giving rise to a lawsuit, or a particular issue within a lawsuit, may justify, in 

3 Although there are no reported decisions in which a rehabilitation plan has authorized the increase 
of premium rates, the absence of such a decision should not be taken as a suggestion that such a 
plan is not permissible.  There has only been one major receivership involving a long-term care 
insurance company, which ultimately ended in liquidation.  Indeed, in that case, in its decision 
denying petitions to convert the rehabilitation to liquidation, the Court ordered the Rehabilitator 
to propose a plan that addressed the inadequate premium rates.  Penn Treaty, 63 A.3d at 461. 



8 

constitutional terms, application of the law of more than one jurisdiction.”).  So long 

as the Court undertakes a conflict-of-law analysis to select the law of one of those 

interested states, the Full Faith and Credit Clause is satisfied.  See Baker ex rel 

Thomas v. General Motors, 522 U.S. 222 (1998) (traditional conflict-of-laws 

analysis for determining law applicable to a case is consistent with, not contrary to, 

the commands of the Full Faith and Credit Clause); see also Pac. Employers Ins. Co. 

v. Industrial Accident Comm’n of Calif., 306 U.S. 493, 500-502 (1939) (same) (“the 

very nature of the federal union of states, to which are reserved some of the attributes 

of sovereignty, precludes resort to the full faith and credit clause as the means for 

compelling a state to substitute the statutes of other states for its own statutes dealing 

with a subject matter concerning which it is competent to legislate.”).   

This is not a situation where Pennsylvania has “no significant contact or 

significant aggregation of contacts” to the policies that would be modified under the 

Plan.  Allstate, 449 U.S. at 308.  Pennsylvania has an interest in the insurance policies 

issued by an insurer domiciled in its state and has an interest in seeing insolvent 

insurers rehabilitated.  Therefore, any potential conflict between the Plan’s rate 

determination provisions and the rate statutes of another state must be resolved 

through a conflict-of-laws analysis.   

The first step in the conflict analysis is determining whether the conflict is one 

of procedure or substantive law.  Wilson v. Transp. Ins. Co., 889 A.2d 563, 571 (Pa. 
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Super. Ct. 2005).  Substantive law is “the portion of the law which creates the rights 

and duties of the parties to a judicial proceeding, whereas procedural law is the set 

of rules which prescribe the steps by which the parties may have their respective 

rights and duties judicially enforced.”  Ario v. Underwriting Members of Lloyd’s of 

London Syndicates, 996 A.2d 588, 593-94 (Pa. Commw. Ct. 2010) (quoting Wilson, 

889 A.2d 563 at 571).   

i. Procedural Conflict 

In this case, any potential conflict between Pennsylvania receivership law and 

the laws of the states represented by the Intervening Regulators is one of procedure.  

The Intervening Regulators do not contend that Pennsylvania applies a different 

substantive standard than other states for modifying long-term care insurance rates; 

rather, they contend only that “state statutes generally commit review and approval 

of rates to the insurance regulator, subject to judicial review under the state statutes.”  

Formal Comments of the Intervening Regulators at 15.  That is, the Intervening 

Regulators take issue with this Court reviewing and approving rates instead of 

executive officials in other states.  That is purely a procedural distinction to which 

this Court owes the other states’ rules no deference.  The evidence will show that the 

Rehabilitator, who is herself an insurance regulator, will review and propose rates 

according to a methodology that is substantially the same as the methodology used 

for long-term care insurance rate increases by insurance departments around the 
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country.  It will show further that the review has been conducted by qualified 

actuaries.  Ultimately, the rates will be reviewed and approved by the Court.  The 

only material difference is that the process will occur with a single regulator in a 

single forum rather than 48 regulators in 46 states, the District of Columbia and the 

U.S. Virgin Islands.  See Plan at 76 (discussing SHIP’s licensing).        

For a solvent operating company, the insurance regulator in the state where 

the policy was issued will generally provide the procedure for rate increase review 

and approval.  The Plan shifts this procedure to the Pennsylvania Insurance 

Department and the receivership Court.  The substantive right of the policyholders 

is to have their premium reviewed and approved by a qualified insurance regulator 

to ensure that it is actuarially justified, not unfairly discriminatory, and in proportion 

to the benefits provided under the policy.  That is not changing.  The only change is 

the forum in which those determinations are made.   

Even the state specific rating approach is not as absolute as the Intervening 

Regulators contend.  They state that “[o]ne State cannot dictate to another State what 

rates are to be applied to that State’s own residents.”  Formal Comments of the 

Intervening Regulators at 24.  This is not accurate.  In fact, it is done routinely.  

Long-term care insurance rate increases are reviewed and approved on an issue-state 

basis.  Thus, when a policyholder changes residence, the state regulating the 

policyholder’s premium rates does not change.  A policyholder that resided in 
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Pennsylvania at the time the policy was issued, then relocated to Massachusetts, 

would still be subject to rate increases approved by Pennsylvania and would be 

unaffected by rate increases approved by Massachusetts. This has been employed 

for thousands of long-term care insurance policyholders nationwide, and has not 

caused the breakdown of states’ authority to regulate insurance as posited by the 

Intervening Regulators.   

ii. Substantive Conflict – False Conflict 

Even if the conflict were interpreted to be substantive rather than procedural, 

Pennsylvania law should apply.  To resolve a substantive conflict-of-law, the court 

considers the extent of the purported conflict and classifies it as a “true conflict, false 

conflict or unprovided-for conflict.” McDonald v. Whitewater Challengers, Inc., 

116 A.3d 99, 108 (Pa. Super. Ct. 2015).  This case presents (at most) a “false 

conflict,” which is one where only one jurisdiction’s interests would be impaired by 

applying the other jurisdiction’s law.  Lacey v. Cessna Aircraft Co., 932 F.2d 170, 

187 (3d Cir. 1991).

The interests of Maine, Massachusetts and Washington would not be impaired 

by applying Pennsylvania law.  Those states’ interests are to ensure that long-term 

care insurance premium rates are not excessive, unfairly discriminatory, or 

unreasonable in relation to the benefits provided under the policy.  See Formal 

Comments of the Intervening Regulators at 16-17 (citing and quoting statutes and 
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regulations requiring regulatory review to demonstrate that “the rates are not 

excessive, inadequate, or unfairly discriminatory” (Maine) and that the “benefits 

provided therein are [not] unreasonable in relation to the premium charged” 

(Massachusetts and Washington)).  These interests will not be impaired by the Plan; 

indeed, those interests will be advanced by the Plan.  For, in order to be confirmed, 

the Court must determine that the Plan is fair and equitable, which will include a 

finding that the Plan does not unfairly discriminate against any policyholder or other 

affected party.  See infra Section 2.C.  In addition, the premium rates themselves 

will be subject to Court review and approval prior to implementation.     

The interests of Pennsylvania, however, will be substantially impaired if 

Pennsylvania law is not applied.  Pennsylvania’s interest is to use the insolvency and 

regulatory tools at its disposal to promote the best result for all policyholders and 

creditors.  The stated purpose of Article V is “the protection of the interests of 

insureds, creditors, and the public generally….”  40 P.S. § 221.1(c).  Note that the 

interests to be protected are not just those of the citizens of the Commonwealth, but 

all insureds and creditors wherever they may be located.   This is done through, 

among other things, “early detection of any potentially dangerous condition in an 

insurer, and prompt application of appropriate corrective measures” and “improved 

methods for rehabilitating insurers, involving the cooperation and management 

expertise of the insurance industry.”  Id.  That is precisely the action being taken 
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under the Plan.  See Plan at 11 (“The Rehabilitator believes that the Plan structure, 

which is the product of extended analysis by industry experts, offers a reasonable 

prospect of success based on sound principles.”). 

Substantial historical policy underpricing is at the core of SHIP’s insolvency.  

Plan at 14.  One of the means by which the Plan seeks to address this condition is 

Option Four, under which policyholders with underpriced policies can retain their 

current benefits and pay an actuarially justified premium.  If the Plan were forced to 

adhere to a state-by-state premium rate approval process, the Rehabilitator could not 

realistically offer policyholders an option to keep their policies.  The ordinary course 

rate increase process can take up to almost three years in some states.  See California 

Department of Insurance Long-Term Care Insurance Rate History Database.4  For 

example, in California and Florida, two of the top three states by largest present 

value of Phase One rate increases, the average approval time between 2016 and 2019 

was 1,065 days and 299 days, respectively.  The evidence will show that SHIP’s 

financial condition requires action now.        

The Plan requires a much different timetable from what might be acceptable 

for a solvent operating insurer and what might be acceptable to the outlying states.  

4 The California Department of Insurance collects data reports of companies who have had rate 
increases and those that had no rate increase on long-term care insurance policies in California and 
other states for the current year and nine (9) preceding years.  The database is available at:  
http://www.insurance.ca.gov/01-consumers/105-type/95-guides/05-health/01-ltc/rate-
history.cfm.
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See Plan at 29 (“the delay and expense of state-by-state rate or benefit approval 

would make the Plan unfeasible.”).  The Rehabilitator and the Court must determine 

whether SHIP can be rehabilitated quickly; the erosion of assets will very likely 

force SHIP into liquidation, as the Health Insurers and others involved in the Penn 

Treaty case have observed.  For the Plan to work, there needs to be more immediate 

certainty regarding the rate increases that can be offered to policyholders than can 

be obtained through seeking rate increases from the many state insurance 

departments that would otherwise need to be consulted.  Moreover, including Option 

Four is advantageous to policyholders: it enables policyholders who would like to 

keep their benefits in full, and are in a financial position to pay the actuarially 

justified premium on a go-forward basis, to do so.  If this option were eliminated, 

holders of underpriced policies would have to choose from among various benefit 

reduction alternatives.  Thus, if Pennsylvania receivership law were not applied to 

the issue of premium rate determinations, it would substantially impair 

Pennsylvania’s interests.  Under well-established Pennsylvania conflict-of-law 

principles, the Court must apply the law of the state whose interests would be harmed 

if not applied.  Cessna Aircraft Co., 932 F.2d at 187.  

iii. Substantive Conflict – True Conflict 

Even if a “true conflict” exists, the interests of Pennsylvania in the successful 

rehabilitation of its domestic insurance companies outweighs the interests of the 
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Intervening Regulators in approving new premium rates.  For resolution of true 

substantive conflicts, Pennsylvania courts apply the analysis prescribed in Griffith 

v. United Air Lines, Inc., 203 A.2d 796 (Pa. 1964).  Ario, 996 A.2d at 593.  Under 

Griffith, “the choice of law determination looks to the law of the jurisdiction with 

the most significant relationship to the occurrence and the parties, placing 

importance on analysis of the policies underlying the conflicting laws and the 

relationship of the particular contacts to those polices.”  Id.  (citing Griffith, 203 

A.2d at 802).  This requires a qualitative analysis rather than a quantitative scale of 

contacts with the respective jurisdictions.  Id.

The Pennsylvania Supreme Court in Griffith adopted “a more flexible rule 

which permits analysis of the policies and interests underlying the particular issue 

before the court.”  Griffith, 203 A.2d at 805 (footnote omitted).  The Court moved 

away from a wooden application of a pure “contacts” analysis or a one-size-fits-all 

approach.  At the outset, it is important to note that the comparison of the interests 

of the two jurisdictions is not performed in the abstract.  Instead, “[w]hether the 

policies of one state rather than another should be furthered in the event of conflict 

can only be determined within the matrix of specific litigation.  What should be 

sought is an analysis of the extent to which one state rather than another had 

demonstrated, by reason of its policies and their connection and relevance to the 
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matter in dispute, a priority of interest in the application of its rule of law.”  McSwain 

v. McSwain, 215 A.2d 677, 682 (Pa. 1966).   

Therefore, the issue is not whether the states represented by the Intervening 

Regulators have an interest in the long-term care insurance rates paid by their 

residents.  Clearly they do, as do all state insurance regulators.  The question is 

whether Pennsylvania’s interest is superior.  The state-based insurance regulatory 

system assigns an insurance company’s state of domicile sole responsibility for 

rehabilitating insolvent insurance companies.  The “matrix of specific litigation” 

envisioned by the conflict-of-law rule is the rehabilitation proceeding commenced 

by the Pennsylvania Insurance Commissioner for the purpose of addressing SHIP’s 

insolvency.  McSwain, 215 A.2d 677.  The rate action proposed to be taken under 

Article V and the Plan is in furtherance of that superior purpose, and therefore under 

the conflict-of-law rules, has primacy over the more general interest of other 

insurance regulators in exercising their individual prerogatives under their domestic 

rate-making regimes.  

The Plan’s provisions regarding Issue-State Rate Approval, which were added 

to the Plan as originally filed to address the concerns raised by the Intervening 

Regulators, provides an opportunity for participation by the Intervening Regulators 

(and any other state insurance regulators who “opt-out” of the Plan’s rate 

determination provisions) if they want to.  See generally Revised Issue-State 
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Approval Section (provided by the Rehabilitator to the secured data site).  While the 

opt-out procedure does not cede authority to determine the new premium rates under 

the Plan to opt-out state insurance regulators, it does provide them with the ability 

to control the mix of benefit reductions and premium rate increase.  If a particular 

state insurance regulator believes the Rehabilitator’s proposed rate increase is set too 

high, the regulator can approve a lower amount, which will then be matched with 

greater benefit reductions.  Revised Issue-State Approval Section at 5-7.  This 

mechanism allows the Plan to be implemented in the swift fashion that is required 

in these circumstances while also maintaining the full suite of options to 

policyholders; it also gives other state regulators greater input in the modification of 

policies.   

Upholding the Rehabilitator’s power to propose rates and this Court’s power 

to approve them does not vest the Rehabilitator with a dangerous, limitless authority 

as the Intervening Regulators imply.  There are clear guardrails for the protection of 

policyholders and other creditors.  The Plan, and the rate increase provisions therein, 

must be confirmed by this Court in accordance with the standards discussed in 

Section 2 below; the rate increase methodology proposed by the Plan is well-

established and accepted by state insurance regulators throughout the country; and 

the premium rates will be subject to the review and approval of this Court prior to 

implementation.  In connection with that approval, the Intervening Regulators will 



18 

have the opportunity to object to the rates that are being proposed with respect to the 

policies issued in their jurisdictions.  If the Court is convinced that they are 

excessive, then adjustments will be made. 

The precedents cited by the Intervening Regulators are not to the contrary.  

Citing Phillips Petroleum Co. v. Shutts, the Intervening Regulators contend that the 

law of one state (in that case, Kansas) “may not abrogate the rights of parties beyond 

its borders having no relation to anything done or to be done within them.”   Formal 

Comments of the Intervening Regulators at 25 (citing and quoting Phillips 

Petroleum Co. v. Shutts, 472 U.S. 797, 822 (1985)).  In that case, plaintiffs were 

attempting to apply Kansas law to every claim in a class action regarding gas leases.  

But Kansas truly had “no relation,” id., to the vast majority of parties to the case:  

the defendant was not a Kansas resident (it was a Delaware corporation based in 

Oklahoma) and “over 99% of the gas leases and some 97% of the plaintiffs in the 

case had no apparent connection to the State of Kansas except for this lawsuit.”  

Phillips Petroleum, 472 U.S. at 815.  The same cannot be said about Pennsylvania 

law here, however.  Pennsylvania has ample contacts with SHIP and its 

policyholders to support the proposed rate setting provisions of the Plan.  

Pennsylvania has been tasked with the regulation of SHIP’s solvency since its 

formation, and is now tasked by the state-based regulatory system with addressing 

its insolvency.  Policyholders thus should have reasonably expected that 
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Pennsylvania law could apply to their contracts with an insurer domiciled in 

Pennsylvania.  See Canada S. Ry. Co. v. Gebhard, 109 U.S. 527, 537-38 (1883) 

(“every person who deals with a foreign corporation impliedly subjects himself to 

such laws of the foreign government, affecting the powers and obligations of the 

corporation with which he voluntarily contracts.”); see also Phillips Petroleum, 472 

U.S. at 822 (noting that the expectation of the parties is an “important element” in 

the analysis).   

The Intervening Regulators cite Pink v. A.A.A. Highway Exp., Inc. for the 

proposition that “every state has the authority under the Constitution to establish 

laws through both its judicial and its legislative arms, which are controlling upon its 

inhabitants and domestic affairs.”  Formal Comments of the Intervening Regulators 

as 24 (citing Pink v. A.A.A. Highway Exp., Inc., 314 U.S. 201, 2019 (1941)).  This is 

not a controversial statement; just as Maine, Massachusetts and Washington have 

authority to establish laws controlling on policyholders inhabiting their states, 

Pennsylvania has authority to establish laws controlling the solvency of insurance 

companies, like SHIP, domiciled in its state.  As the Supreme Court went on to say 

(in a statement the Intervening Regulators tellingly omit), when conflicts like this 

arise, the Constitution does not “compel[] one state wholly to subordinate its own 

laws and policy concerning its peculiarly domestic affairs to the laws and policy of 
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others.”   Pink, 314 U.S. at 210.  Rather, all the Constitution requires is a good-faith 

conflict-of-laws analysis.5

Like the Full Faith and Credit Clause, principles of comity do not require 

Pennsylvania to cede its authority and interest in correcting the financial condition 

of its domestic insurers to other states because such states have statutes that may 

overlap with Article V.  If anything, principles of comity further support the 

application of Pennsylvania law.  The lone case cited by the Intervening Regulators 

for the proposition that the Court should refrain from adopting the Plan on the basis 

of comity is instructive.  Formal Comments of the Intervening Regulators at 26 

(citing Smith v. Firemens Ins. Co. of Newark, New Jersey, 590 A.2d 24, 27 (1991)).  

The Court in Firemens addressed whether the compulsory insurance law of 

Pennsylvania or New Jersey should apply to a car accident covered by an insurance 

policy issued in Pennsylvania to a Pennsylvania resident that occurred in New 

Jersey.  Firemens, 590 A.2d at 95. If the applicable Pennsylvania statute applied, 

5 The remaining cases cited by the Intervening Regulators have no bearing on the issues presented 
in this case.  American Fire Insurance Company addressed whether an insurance broker resident 
in Florida was an agent of an insurance company domiciled in Pennsylvania as a result of a Florida 
statute.  American Fire Ins. Co. v. King Lumber & Mfg. Co., 250 U.S. 2, 9 (1919).  The Court 
determined that the Florida law applied, but expressly stated that “[t]here was no law of 
Pennsylvania to the contrary–no law of Pennsylvania, would have power to the contrary.”  In Clark 
v. Williard, the Supreme Court addressed whether a receiver appointed under Iowa law took title 
to assets in Montana subject to the lien of a judgment creditor in that state.  Clark v. Williard, 294 
U.S. 211, 213-14 (1935).  The application of state real estate laws to real estate located in that state 
is not really a close question, and any potential analogy to the facts of this case does not withstand 
scrutiny.
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the plaintiff would be limited to $10,000 in medical benefits.  If the applicable New 

Jersey statute applied, the plaintiff would be able to recover the full amount of her 

medical benefits (which far exceeded $10,000).  Id.

The Court, under principles of comity, decided to apply the New Jersey law.  

Id. at 100.  Key to the determination was that application of the New Jersey law did 

not contradict any public policy of Pennsylvania, and in fact furthered the policy of 

Pennsylvania by ensuring that insureds receive coverage for their basic losses.  Id.

at 99-100; see also Jackett v. Los Angeles Dep’t of Water and Power, 771 P.2d 1074, 

1076 (Ct. App. Utah 1989) (“Of primary importance is whether the public policies 

of the forum state would be contravened if comity were extended.”).  In this case, as 

discussed above, the application of the rate determination provisions under the Plan 

would not impair the interests of Maine, Massachusetts and Washington of ensuring 

that long-term care insurance premium rates are not excessive, unfairly 

discriminatory, or unreasonable in relation to the benefits provided under the policy.  

In fact, those interests would be furthered by the Plan.  To the contrary, 

Pennsylvania’s interest in rehabilitating its domestic insurers for the benefit of all 

insureds, creditors and the public generally will be substantially impaired if 

Pennsylvania law is not applied.  Thus, even if principles of comity come into play, 

they would support the application of Pennsylvania law.  
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Contrary to the objections of the Intervening Regulators, Pennsylvania 

receivership law is clear that a rehabilitation plan may impair the contractual rights 

of some policyholders in order to minimize the potential harm to all of the affected 

parties.  The Plan seeks to do this through a combination of benefit modifications 

and premium rate increases.  To the extent there is a substantive conflict between 

the Plan’s provisions governing rate determinations and the rate statutes of other 

states, the Court is well-equipped to resolve that conflict in favor of Pennsylvania 

receivership law under established conflict-of-laws principles.  Neither the Full Faith 

and Credit Clause of the US Constitution nor principles of comity commands a 

different result.    

2. The Plan Meets the Requirements for Confirmation.  

The Plan meets the standards for confirming a rehabilitation plan:                      

(1) policyholders will receive at least what they would receive in liquidation, (2) the 

Plan is feasible and (3) the Plan is fair and equitable.  

A. Under the Plan, Policyholders will receive at least as much as they would 
receive in liquidation.

Under the standard set forth in Neblett v. Carpenter, 305 U.S. 297 (1938), a 

rehabilitation plan can only be confirmed if creditors fare at least as well under the 

plan as they would in liquidation.  Mutual Fire II, 614 A.2d at 1093-94 (the 

“Carpenter Test”).  Here, the Carpenter Test is satisfied because the Plan provides 

every policyholder with at least one option in Phase One that will provide benefits 
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equal to or exceeding those that they would receive in the event of liquidation.  Plan 

at 12.  This is the case whether or not policyholders are entitled to a share of the 

estate assets in liquidation beyond Guaranty Association coverage.6

At the outset, we note that approximately 50% of SHIP’s policyholders will 

not be required to make any changes to their policies under the Plan because their 

Current Premium is greater than the If Knew Premium or because they have 

previously elected a Non-forfeiture Option .7  2020-11-12 SHIP – Comparison of 

Rehabilitation to Liquidation, Seriatim Results Tab (available in SHIP’s secure data 

site).  The Carpenter Test is clearly met for these policyholders, as any policy 

modifications that could potentially result in a Maximum Policy Value below that 

which would be received in liquidation would be voluntary.  An additional 11.5% of 

policyholders subject to the Plan have policies that would be fully within Guaranty 

Association statutory limits and would not face a rate increase in liquidation greater 

than the If Knew Premium proposed under the Plan.  Id.  As a result, they would 

receive under the Plan at least what they would receive in liquidation since they are 

6 The Health Insurers maintain that Pennsylvania law does not allow policyholders to assert claims 
against the assets of the estate based on claims for covered benefits occurring more than thirty days 
after the date of liquidation, which would effectively bar claims for benefits in excess of Guaranty 
Association limits.  This is a hotly contested issue that is currently before the Commonwealth 
Court in the Penn Treaty liquidation.  But, the Court need not resolve the issue for purposes of the 
Carpenter Test in this case because the test is satisfied in either outcome.  
7 The approximately 9,500 policyholders who have previously elected a Non-forfeiture Option will 
not be required, or have the ability, to make any changes to their policies as part of the Plan.  Plan 
at 22. 
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fully covered at the same premium rate in either event.  Thus, the Plan meets the 

Carpenter Test for more than 60% of policyholders without any further analysis.    

The test is satisfied as to the remainder of policyholders because they will 

receive at least one option that provides benefits equal to or exceeding what they 

would receive in liquidation.  Option Two will provide no less than the benefit that 

the Guaranty Associations would provide in liquidation for policyholders whose 

current benefits exceed Guaranty Association limits.  Plan at 12.  If the Court in 

Penn Treaty determines that policyholders are not entitled to assert claims for 

covered benefits in excess of Guaranty Association limits, then Option Two satisfies 

the requirement that policyholders receive under the Plan at least what they would 

receive in liquidation. 

If the Court in Penn Treaty determines that policyholders are entitled to assert 

claims for benefits under policies in excess of Guaranty Association limits, then the 

Carpenter Test is satisfied by Option Four, which allows all policyholders to retain 

their current benefits by paying the actuarially justified If Knew Premium.  Plan at 

11.   It might be argued that Option Four does not create an equivalent to liquidation 

because the policyholder would have to pay If Knew Premium on the entire amount 

of the policy rather than just the Guaranty Association covered portion.  However, 

the portion of the incremental If Knew Premium attributable to the Uncovered 

Benefits is only a fraction of the value of those benefits.  According to an analysis 
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by the Rehabilitator’s actuaries, the aggregate present value of additional premium 

attributable to Uncovered Benefits, which would be paid in rehabilitation by 

policyholders electing Option Four, is approximately $120 million.  The present 

value of the Uncovered Benefits that would be received by such policyholders is 

approximately $300 million.  2020-11-12 SHIP – Comparison of Rehabilitation to 

Liquidation, Seriatim Results Tab (comparing net present value of premiums and 

benefits in liquidation to rehabilitation if all policyholders elected Option Four); see

also, e.g., Plan at 68-69, 71, and 73-74 (Compare Section 7 – “Potential Uncovered 

Benefits” under Option Four with Section 2 – “Premium Increase” under Option 

Four).  Thus, the Carpenter Test is met as to these policyholders under Option Four 

even if policyholders are entitled to a distribution of estate assets for projected claims 

in excess of Guaranty Association limits.   

Pennsylvania precedent is also clear that the Plan does not need to meet this 

test for every single policy.  As this Court has observed, satisfying the standard does 

not require each and every policyholder to individually fare better in rehabilitation 

than in liquidation.  Penn Treaty, 63 A.3d at 453.  Instead, “individual interests might 

have to be sacrificed or compromised in order to preserve the ultimate goal of [the 

rehabilitation] process.”  Mutual Fire II, 614 A.2d at 1102.  The Court is guided in 

this analysis by the three-part test established by Mutual Fire II.  Penn Treaty, 63 

A.3d at 453.  If a particular policyholder is found to be worse off under a 
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rehabilitation plan, and that impairment is “substantial,” the Court must still 

determine whether the Rehabilitator has acted for a legitimate and significant public 

purpose and whether the adjustment of contractual rights is reasonable and of a 

nature appropriate to that public purpose.  Id.  Thus, as part of the analysis, “the 

Court must consider the greater good, including the consequences to the larger class 

of policyholders and the taxpaying public.”  Id. (citing Vockodil v. Commw. of Pa. 

Ins. Dep’t, 559 A.2d 1010, 1013 (Pa. Commw. Ct. 1989)).   

The greater good is certainly served by giving policyholders with severely 

underpriced policies the option to modify their policies and maintain their current 

premium or keep their benefits intact and pay an actuarially justified premium.  

Doing so will position SHIP to be successfully rehabilitated, avoiding the even 

greater, involuntary, benefit reductions that would result in a liquidation.   

The above analysis focuses on the pure economics of what is being offered to 

policyholders in rehabilitation versus liquidation.  But the Plan also provides 

significant non-economic benefits to all policyholders—those with adequately 

priced and underpriced policies alike—in the form of meaningful choice.  Many of 

SHIP’s policyholders purchased their policies decades ago.  Since then, they have 

been left with the choice of continuing to pay their premium, lapsing their policy, 

or, for some, receiving a paid-up policy with benefits set equal to the aggregate 

amount of premiums paid less any benefits received (a so-called “Reduced Paid-up” 
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policy or “RPU”).  Circumstances for many policyholders have very likely changed 

since their policies were purchased.  But to date, their only viable option has been 

an economically unattractive RPU (akin to having placed their premiums into an 

investment account that earned 0% year after year).   

The Plan offers policyholders more meaningful choices.  For policyholders 

whose circumstances have changed, they can elect an option that represents a better 

individual fit.  Perhaps fewer benefits are needed because they have moved in with 

a family member, or asset protection is no longer as important.  Or if premium 

payments represent a hardship, policyholders can elect a far more economically 

attractive Non-Forfeiture Option, which provides a material amount of benefits (far 

in excess of a typical Reduced Paid-up policy) and requires no further premium 

payments.  Of course, if policyholders would like to keep their current policy 

benefits, they may do so by paying the actuarially justified premium.  That premium 

is calculated based on what should have been charged at the commencement of the 

policy.  It does not attempt to recover for the accumulated effect of prior 

underpricing.  While not easily amenable to quantification, providing policyholders 

with meaningful options has significant value and should be included in the calculus 

of what policyholders stand to gain under the Plan compared to liquidation.   

B. The Plan is feasible.

The Plan includes projections that demonstrate its feasibility.  Plan at 17-18.  
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In addition, through the secure data site the Rehabilitator has also provided 

intervening parties with additional data and information underlying these 

projections, as well as analysis from the Rehabilitator’s actuaries, which 

demonstrates that in several scenarios, much of the Funding Gap is eliminated in 

Phase One.  Even in the most conservative scenario, nearly half of the Funding Gap 

is eliminated in Phase One.  See Report of Oliver Wyman dated Nov. 20, 2020, Phase 

I Rehabilitation Results as of 6/20/20, available in SHIP’s secure data site (showing 

a 43% reduction in the Funding Gap in the most conservative projection of Phase 

One policyholder elections.). 

It is impossible to determine the outcome of Phase One with specificity 

because it will be driven entirely by policyholder elections.  Although there is some 

data from policyholder elections in the Penn Treaty liquidation, the facts of that case, 

the options offered to policyholders, and the circumstances in which those offers 

were made differ significantly from the Plan.  Because of the inherent uncertainty 

surrounding policyholder elections, the Plan is structured in phases.  This ensures 

that only those policy modifications and rate increases necessary to close the 

Funding Gap will be implemented.  If necessary, depending on the outcome of Phase 

One, policyholders will be given additional alternatives.   

Completing a rehabilitation in phases is not barred by Pennsylvania law.  In 

the Penn Treaty case, the Court wrote that “[t]here is no timetable in statute or case 
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law by which an insurer’s correction need be completed,” citing the Fidelity Mutual

case in which completing rehabilitation took fifteen years.  Penn Treaty, 63 A.3d at 

459.  Clearly SHIP cannot wait fifteen years, and the commencement of 

rehabilitation action is urgent.  But if action is promptly taken, further action in the 

future is not barred to complete the effort. 

While there is no precise standard for feasibility under Pennsylvania 

receivership law, the Plan demonstrates a substantial likelihood, even in the 

Rehabilitator’s most conservatives projections, of significantly reducing the Funding 

Gap in Phase One, and offers a reasonable path for completely eliminating it in Phase 

Two (if necessary).  This should satisfy any applicable feasibility standard for a plan 

of rehabilitation.  

C. The Plan is “fair and equitable.”

The Plan is designed to satisfy applicable statutory provisions.  Plan at 96.  In 

addition, the Rehabilitator has adopted certain core principles by reference to the 

receivership law (statutory and judicial) in Pennsylvania and other jurisdictions, 

including that the Plan is “fair and equitable to policyholders, creditors and affected 

parties.”  Id.  The term “fair and equitable” is a term of art, which has acquired a 

fixed meaning through judicial interpretation within the field of equity receivership.  

Case v. Los Angeles Lumber Products Co., 308 U.S. 106, 115 (1939).  In order to be 

deemed “fair and equitable,” a plan must conform to the absolute priority rule:  
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senior interests are entitled to priority over junior ones.  United States v. Key, 397 

U.S. 322, 327 (1970); see also Sec. & Exch. Comm’n v. Am. Trailer Rentals Co., 

310 U.S. 434, 452 (1965) (“[A]ny scaling down of the claims of creditors without 

some fair compensating advantage to them which is prior to the rights of 

stockholders is inadmissible.”).   

In addition to the “absolute priority rule,” the plan must not unfairly 

discriminate in favor of any class of creditors or shareholders.  See Case, 308 U.S. 

at 114-15, n.6 (referencing Section 77B of Chapter X of the Bankruptcy Act of 1898 

as the source of the “fair and equitable” requirement, which includes the requirement 

for confirmation that a plan  is “fair and equitable and does not discriminate unfairly 

in favor of any class of creditors or stockholders, and is feasible.”).8  This 

requirement is now codified in the US Bankruptcy Code.  See 11 U.S.C. § 1129(b)(1) 

(providing that if the requirements for confirmation are met, the court shall confirm 

the plan if it does not “discriminate unfairly, and is fair and equitable, with respect 

to each class of claims or interests that is impaired under, and has not accepted, the 

8 Although we are not aware of any reported decisions in Pennsylvania on this doctrine, 
Pennsylvania courts have regularly looked to bankruptcy precedent where there are gaps in the 
insurance insolvency statutes.  See, e.g., Koken v. Fidelity Mut. Life Ins. Co., 803 A.2d 807, 817 
(Pa. Commw. Ct. 2002); Altman v. Kyler, 221 A.3d 687, 713 n.41 (Pa. Commw. Ct. 2019).  
Specifically, the court will look to cases under the Bankruptcy Act, which was in place at the time 
Article V was adopted.  See, e.g., Koken v. Legion Ins. Co., 900 A.2d 418, 422 n. 12 (Pa. Commw. 
Ct. 2006) (“Article V is based upon the model insurer insolvency statute adopted by the National 
Association of Insurance Commissioners (NAIC). In turn, the NAIC Model Act was modeled on 
the Bankruptcy Act of 1898, as amended, and not the later Bankruptcy Code.”); Kyler, 221 A.3d 
at 713 n.41.   
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plan.”).   

The Plan meets these requirements.  Under the absolute priority rule, 

policyholders must be paid their benefits in full, or funds set aside for such payment, 

before lower priority creditors can be paid.  Key, 397 U.S. at 327; see also In re 

Tribune Co., 972 F.3d 228, 232 (3d Cir. 2020) (“Fair and equitable…should be 

pictured vertically, as it regulates priority among classes of creditors having higher 

and lower priorities.”) (internal quotations, citations omitted).  The Plan’s treatment 

of agent commissions (discussed in Section 3 below) and other general creditor 

claims satisfies this requirement.  No claims with a priority junior to policyholders 

will receive payment under the Plan until policyholders are paid in full.     

In addition, the Plan does not unfairly discriminate among creditors.  See 

Tribune Co., 972 at 232 (‘“Discriminate unfairly’ is a horizontal comparative 

assessment applied to similarly situated creditors…where a subset of those creditors 

is classified separately, does not accept the plan, and claims inequitable treatment 

under it.”) (citation omitted).  The Plan does not create separate classes of 

policyholders that would be afforded different treatment.  Rather, it proposes to treat 

all policyholders by reference to the If Knew Premium methodology.  While this 

will lead to benefit modifications and rate increases of varying amounts among 

individual policyholders, that does not constitute “discrimination,” let alone “unfair 

discrimination.”  Similarly situated policyholders are currently paying varying 
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premiums; that is a feature inherent in the state-based system.  Policy modifications 

based on a premium that is actuarially justified for an individual policyholder’s 

benefit levels, provided the policyholder does not receive less than what would be 

received in liquidation, is a reasonable basis on which to rehabilitate an insurer.   

Even if the treatment of policyholders under the Plan could be described as 

discriminatory (which characterization the Health Insurers do not believe to be true), 

it should not be considered “unfair.”  See Tribune, 972 F.3d at 242 (“you can treat 

differently (discriminate) but not so much as to be unfair.  There is, as is typical in 

reorganizations, a need for flexibility over precision.  The test becomes one of reason 

circumscribed so as not to run rampant over creditors’ rights.”).  The Bankruptcy 

Code does not define unfair discrimination, and courts have used various tests to 

determine what unfairness means.  See Tribune, 972 F.3d at 240 (citing and 

discussing cases applying the various tests).  One broadly utilized approach 

considers whether (i) a reasonable basis for discrimination exists, (ii) the debtor 

cannot consummate its plan without discrimination, (iii) the discrimination is 

imposed in good faith, and (iv) the degree of discrimination is directly proportional 

to its rationale.  Id. at 240-41 (citing In re Aztec Co., 107 B.R. 585, 590 (Bankr. M.D. 

Tenn. 1989)).9  The Plan meets each prong of this test.  Any “discrimination” among 

9 The Court in the Tribune case adopted a relatively new test proposed by Professor Bruce Markell.  
This test creates a rebuttable presumption of unfair discrimination when certain conditions are met.  
Tribune, 972 F.3d at 241.
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policyholders is a result of the application of the If Knew Premium methodology to 

policies with differing levels of premium sufficiency.  That methodology, which was 

proposed in the Plan in good faith, is a reasonable basis on which to modify policies 

to rehabilitate SHIP for the benefit of all of its policyholders and affected parties, 

and is proportional to the rationale underlying the Plan.   

The Intervening Regulators argue that the Plan creates impermissible “sub-

classes” by treating policyholders differently based on their individual premium.  See

Formal Comments of the Intervening Regulators at 8 (“The Proposed Plan seeks to 

impose greater burdens on policyholders in some States and lesser burdens on 

policyholders in other States.”).  First, this argument improperly engrafts a 

liquidation concept onto the requirements for confirmation of a plan of 

rehabilitation.  See 40. P.S. § 221.44 (providing for the order of distribution of claims 

from the insurer’s estate in liquidation and prohibiting the establishment of any 

subclasses within any class).  But even turning to the substance of their argument, 

the Intervening Regulators fail to acknowledge that the If Knew Premium 

methodology applies to all policyholders in the same way, regardless of where they 

reside or where their policies were issued.  The fact that the methodology yields 

different rate increases and benefit modifications for different policyholders reflects 

the different premiums currently paid by policyholders, which is an inherent feature 

of the state-based insurance system.  The Plan does not create any sub-classes.  It 
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could have, for example, treated policies with unlimited lifetime benefits and 

inflation protection (historically among the most underpriced long-term care policy 

features) differently.  Or it could have imposed different treatment on policies issued 

in states that have been historically unwilling to grant actuarially justified rate 

increases.  But it does not.10  If the If Knew Premium methodology results in greater 

benefit reductions or rate increases for certain policies, that treatment, even if 

considered “discrimination,” is fair to achieve the goals of the Plan.   

3. The Plan Can and Should Modify the Rights of Agents to Receive 
Ongoing Payment of Commissions.

Under the Plan, the payment of agent commissions is suspended until all 

policyholders have been paid in full or funds set aside for such payment.  The 

question before the court is whether the agents’ rights under their agency agreements 

may be impaired by the Plan, or whether only the rights of policyholders may be 

impaired.   

The Intervening Agents object to the Plan, contending that the Plan cannot 

impair their contractual rights because, “[u]nder Pennsylvania law, commissions on 

earned premiums are the property of SHIP’s Agents and are not within the assets of 

10 The Intervening Regulators advocate liquidation of SHIP and further advocate for the allowance 
of claims by policyholders for amounts in excess of their Guaranty Association coverage without 
any adjustment for historical underpricing.  The result would be that the policyholders with the 
most underpriced policies would actually have the largest claims, thereby adding to the subsidy 
that policyholders with fairly priced policies are already paying.  As noted above, the Health 
Insurers maintain that all claims in excess of Guaranty Association limits must be disallowed.
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SHIP’s rehabilitation estate.  Therefore, earned commissions cannot be subject to 

suspension by the Rehabilitator.”   Formal Comments of the Intervening Agents at 

2.  This clever formulation rests on a faulty use of Pennsylvania precedent.   

A. Pennsylvania Precedents Do Not Support the Intervening Agents’ Position. 

In support of their position, the Intervening Agents cite two cases that deal 

with a liquidator’s right to recover premiums from agents under Section 221.35, 

which provides for turnover by agents to the liquidator of all premiums, both earned 

and unearned.  40 P.S. § 221.35; Pennsylvania Assoc. of Life Underwriters v. Foster, 

645 A.2d 907 (Pa. Commw. Ct. 1994) (“Pennsylvania Life Underwriters”); In re 

Professional Insurance Agents’ Ass’n of Pa., Md. and De., Inc., Pa. Ins. Dep’t 

Docket No. C89-11-12 (Jan. 31, 1991) (“Professional Insurance Agents”).  Section 

221.35 further provides that “[t]he liquidator shall also have the right to recover from 

such person any part of an unearned premium that represents commission of such 

person.”  40 P.S. § 221.35.  Thus, in a liquidation, commissions received on unearned 

premium must be turned over to the liquidator.  In Pennsylvania Life Underwriters

and Professional Insurance Agents the Court and the Pennsylvania Insurance 

Department, respectively, considered the question of whether commission retained 

or paid on premium that was earned after the entry of an ex parte suspension order 

issued by the insurance department but before the entry of a liquidation order had to 

be turned over.  The suspension orders directed the company to cease issuing new 
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and renewal policies, and one of the orders prohibited transfers of property or 

payment of money without the commissioner’s approval.  But neither suspension 

order put the company in receivership or subjected it to the jurisdiction of a court.  

In both cases, it was found that the suspension order had not altered the agents’ 

contractual rights to retain their commissions paid prior to the liquidation.   

The Intervening Agents contend that these holdings mean that their rights 

cannot be impaired in a rehabilitation plan.  But the cases fall well short of that.  Just 

because there are some pre-liquidation events (such as a suspension order) that do 

not alter an agent’s right to retain commissions out of earned premium, it does not 

follow that there cannot be any pre-liquidation events that alter an agent’s right to 

commissions.  A confirmed rehabilitation plan is an event that can alter those rights.  

Also, the fact that agents under some agency agreements have a property interest in 

earned premium does not mean that every agent under every agency agreement has 

such a property interest.  In this case, the Intervening Agents have not attached to 

their submissions an agency agreement that creates a property interest in premiums, 

and Pennsylvania law does not create such an interest in the absence of an 

agreement.11

11 The Intervening Agents did not include copies of sample agreements with their Formal 
Comments.  Given that SHIP likely has hundreds or perhaps thousands of agency agreements, the 
Intervening Agents should be required to offer into evidence the agreements on which their 
objection relies.  
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B. The Plan Can Alter the Rights of Agents under their Agreements. 

The Plan can alter an agent’s right to receive commission.  As discussed in 

Sections 1-2 above, in rehabilitation proceedings, contractual rights can be modified 

after notice and a hearing if the plan is fair and equitable and provides creditors at 

least what they would have received in liquidation.      

In, Pennsylvania Life Underwriters and Professional Insurance Agents, the 

orders at issue were entered only by the Pennsylvania Insurance Department and 

issued ex parte.  The insurance department does not have the power to issue orders 

modifying the contracts of the company, and even if it could, such orders would not 

be effective without notice to the agents or an opportunity for a hearing.  The fact 

that those decisions found that the commissioner’s ex parte order did not impair the 

agents’ contracts does not mean that an order of the court approving a rehabilitation 

plan cannot impair their contracts.  The facts in this case support such a modification. 

Section VI. N. of the Plan deals with the proposed impairment of agent 

contracts.  It is not entirely clear as to the extent or duration of the impairment 

contemplated by this provision.  According to the Intervening Agents, their right to 

commission has already accrued as a result of the policy sale.  But the commissions 

become payable only when premium is received.  If this is accepted as an accurate 

characterization of the agency contract, then at a minimum, the payment of accrued 

commissions should be postponed until the Funding Gap is closed, whether that 
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occurs in Phase One or Phase Two of the Plan.  The payment of agent commissions 

prior to closing the Funding Gap would put them on a par with, or ahead of, the 

policyholders’ claims for losses under their policies.  This would violate the absolute 

priority rule, which, as discussed above, is part of the fair and equitable requirement.  

Put another way, until the Funding Gap is closed, all premiums received by SHIP 

should be used to pay only policyholder loss and the costs of administering policies.  

Once the Funding Gap is closed, there are different considerations in play that should 

be the subject of a further determination by the Rehabilitator and the Court as to 

when and how much of the agent commissions should be paid.  The Health Insurers 

propose a modification to the Plan to provide that payment of agent commissions be 

suspended until the Funding Gap is closed, and thereafter the Rehabilitator should 

file an amendment to the Plan proposing the amount and timing of resumption of 

commission payments to the agents. 

It is fair and equitable to impair the contracts of the agents to defer the 

payment of their commissions until full payment of policyholders on their impaired 

policies has been provided for.  Under the absolute priority rule, the senior interests 

of the policyholders must have priority over the junior interests of SHIP’s agents.  

As discussed below, the legislature has expressed a clear intent to prioritize the 

payment of policyholder claims (“claims under policies for losses”) over general 

creditor claims like the claims of the Intervening Agents.  40 P.S. § 221.44.  The 
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Plan requires certain policyholders to reduce their benefits or pay a higher premium 

in order to close SHIP’s Funding Gap.  The Intervening Agents cannot 

simultaneously be paid their current commissions without running afoul of the 

absolute priority rule.  It is therefore not only permissible, but required, to suspend 

the payment of agent commissions until the Funding Gap is closed. 

The Plan satisfies the Carpenter Test with respect to all agents (including the 

Intervening Agents), since they would receive nothing in a liquidation of SHIP.  

Section 221.44 sets forth the order of distribution of the assets of the estate.  Claims 

for agent commissions would fall squarely in subsection (e) as claims of general 

creditors.  40 P.S. § 221.44.  They would not be claims for costs and expenses of 

administration under (a) since the agents would not be furnishing any services to the 

liquidator or the estate, nor would the estate be collecting premiums.  They would 

not be claims under policies for losses under (b) since their rights do not arise under 

the policies at all.  They would not be claims of the federal government under (c) or 

debts due employees under (d).  In subsection (e), as general creditors, they are on a 

par with policyholder claims for unearned premium or other premium refund.  Id.  It 

is clear that the policy of the legislature as expressed in this statute is that agents and 

other general creditors should be subordinate to claims of policyholders for loss 

under policies.  The position espoused by the Intervening Agents would put them 

ahead of the policyholders’ claims for losses under policies in this rehabilitation 
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proceeding.  The Intervening Agents have not produced any agency agreement that 

creates a security interest or other interest in the premiums of SHIP.  But even if the 

Intervening Agents had a security interest in premiums, upon entry of an order of 

liquidation, premiums would cease because policies terminate by operation of 

Section 221.21.  See 40 P.S. § 221.21 (terminating all policies not later than thirty 

days after entry of a liquidation order).  Thus, in a liquidation proceeding, the 

Intervening Agents would still receive nothing even if they could establish that they 

were secured creditors. 

In order to satisfy the absolute priority rule, claims for agent commissions 

cannot come ahead of the claims of policyholders under their policies, and should 

not be paid until it is clear that the Funding Gap has been closed as to policyholders’ 

modified policies.  

C. The Agents Do Not Have a Property Interest in SHIP’s Premiums. 

The Intervening Agents are not secured creditors of SHIP and would not have 

an interest in its premiums.  Neither the agency contracts nor Pennsylvania law 

creates such an interest. 

The agents’ contractual arrangements in Pennsylvania Life Underwriters and 

Professional Insurance Agents were very different from SHIP’s contractual 

arrangements with its agents.  In those cases, the agents collected all premiums from 

the policyholders and had a contractual right to withhold a portion of that premium 



41 

for the payment of their commissions.  These provisions created at least a possessory 

interest in the premiums for the earned portion of the commission.  The Health 

Insurers understand that SHIP’s agency agreements, like other agreements in the 

industry, provide for direct payment of all premiums to SHIP by the policyholder 

after the initial premium.  While the agents might have had a property interest in the 

initial premium that they collected and then remitted to the company, they do not 

have any property interest in subsequent premiums since they are paid directly to the 

company.   

There is nothing in Pennsylvania law that gives agents a property interest in 

premium if the interest is not granted in the agency agreement itself.  To the contrary, 

the Pennsylvania cases hold that agents that do not collect premiums are mere 

creditors of the insurer, and do not have a property interest in premiums. Foster v. 

Health Market, Inc., 604 A.2d 1198 (Pa. Commw. Ct. 1992), involved an allegation 

that the agents had received preference payments with respect to their earned 

commissions prior to the commencement of liquidation proceedings.  Section 221.30 

of the Act permits the liquidator to avoid as preferential only those payments made 

on account of an antecedent debt.  40 P.S. § 221.30.  The defendants in Health 

Market had contended that they were obligated to turn over only unearned 

commissions, and that all of their commissions were earned.  Thus, in effect, their 

position was that there was no debt because they were owners of a portion of the 
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premium rather than just creditors.  The court rejected that argument, stating: “[w]e 

conclude that it would be reasonable to infer that agents are creditors within the 

meaning of Section 503 and, therefore, that their commissions, if determined to be 

preferences, are recoverable pursuant to Section 530 of the Act.” Health Market, 604 

A.2d at 1203.  The court thus rejected the concept that the agents had an actual 

interest in premiums which arose when the premiums were received by the insurance 

company.  In an earlier Pennsylvania case, the Pennsylvania Superior Court rejected 

the proposition that an insurance agent is presumed to have a property interest in the 

premium used to measure his or her entitlement to compensation. Holmes v. Wakein, 

48 Pa. Super. 643,647 (Pa. Super. Ct. 1911). 

The only authority to support the proposition that agents have an interest in 

commissions without regard to the agency agreement is found in the Oklahoma state 

courts.  In General American Life Ins. Co. v. Roach, 65 P.2d 458 (Okla. 1937), the 

court considered a sale by a rehabilitator of a block of policies to another insurer.  

The assuming insurer agreed to pay only fifty percent of the commissions on the 

business.  General American, 65 P.2d at 459-60.  Citing various provisions of the 

agency agreement, the court decided that the intent of the parties was to create a 

property interest in the agents for their commissions.  Id. at 460.  However, the 

provisions cited are more consistent with the proposition that the agreement created 

nothing more than a debt from the insurer to the agent.  In none of the provisions 
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summarized by the court was there any grant of an interest in premium as there was 

in the Professional Insurance Agents decision. Thereafter, in Cockrell v. Grimes, 

740 P.2d 746 (Okla. Civ. App. 1987), the Oklahoma appeals court decided, relying 

almost exclusively on the General American decision, that the settled law of 

Oklahoma was that: 

As long as the insurance policies written by Cockrell are in effect and 
premiums are being paid on those policies, the commissions on those 
premiums is the separate, vested property of Cockrell and not the assets 
of the insolvent insurer. 

Cockrell, 740 P.2d at 748.  In so deciding, the court reversed the ruling of the trial 

court, which found that the agent was only a general creditor as to any renewal 

commissions and dismissed the agent’s claims.  

The Oklahoma decisions are contrary to Health Market and Holmes, cited 

above, which are the Pennsylvania precedents on the subject.  Moreover, the 

Oklahoma cases are outliers nationally.  For example, in Roush v. National Old Line 

Ins Co., 453 F. Supp. 247 (W.D. Okla. 1978), the Oklahoma District Court, 

recognizing the rule in Oklahoma, concluded that Texas law applied to an agency 

commission arrangement, and concluded that the agent did not have a property 

interest in premium being collected.  In Liberty National Ins Co. v. Reins Agency 

Inc., 307 F.2d 164 (9th Cir. 1962), the court let stand the determination of an Idaho 

court cutting off commissions of agents on a block of business where the 

rehabilitator continued to collect premiums, stating that “[a]gents do not have a 
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vested interest in future insurance premiums against insolvency receivers or against 

rehabilitators.”  Liberty National, 307 F.2d at l 67. The court noted that the 

“policyholders do not have an interest in specific assets of the estate either, and they, 

unlike agents, are the principal beneficiaries of insurance receivership proceedings.” 

Id. at 167-68.  Further, in Palmer v. Peoria Life Ins. Co., 34 N.E.2d 829 (Ill. 1941), 

the Illinois Supreme Court rejected General American, writing: 

The appellants never had any interest in or lien upon any premium ever 
paid by any policyholder and the only relationship which those 
premiums bear to the compensation of the agents, is that they were used 
as a unit for measuring and determining those commissions. 

Palmer, 34 N.E.2d at 832. Still other cases are in accord. See id. at 832-33 (citing 

cases).  Under Pennsylvania law, SHIP’s agents do not have an interest in premiums 

or other assets of SHIP now or in the future.  

CONCLUSION

The Plan provides a path to return SHIP to solvency while providing SHIP’s 

policyholders with meaningful choice.  The objections of the Intervening Regulators 

and the Intervening Agents should be overruled and the Plan confirmed.  To the 

extent there is a substantive conflict between the Plan’s provisions governing 

premium rate increase determinations and the rate statutes of other states, it presents 

a conflict-of-law question that should be resolved in favor of Pennsylvania 

receivership law.  Neither the Full Faith and Credit Clause of the US Constitution 
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nor principles of comity demands a different result.   

The Plan meets the requirements for confirmation: (1) policyholders will 

receive at least what they would receive in liquidation, (2) the Plan is feasible and 

(3) the Plan is “fair and equitable.”  Lastly, the Plan can and should suspend the 

payment of commissions owed to agents until policyholders have paid their benefits 

in full or funds set aside for such payment.   
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