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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

 

 
 
MICHAEL HUMPHREYS,  : 
Acting Insurance Commissioner of the  : 
Commonwealth of Pennsylvania,  : 
in his capacity as the   : 
Statutory Rehabilitator of  Senior Health  : 
Insurance Company of Pennsylvania,  : 
    : 
  Plaintiff,  : 
    :      
 v.   : No. 1 SHP 2022 
    :     
BRIAN WEGNER, PAUL LORENTZ,  : 
BARRY STALDINE, PROTIVITI INC.,  : 
    : 
  Defendants.  :  
    : 
(Ancillary to: In Re: Senior Health   : 
Insurance Company of Pennsylvania In   : 
Rehabilitation, No. 1 SHP 2020)  : 
    : 

 

ORDER 

 AND NOW, this ___ day of __________, 2022, upon consideration of the 

Preliminary Objections of Defendant Brian Wegner, and any response thereto, IT IS 

HEREBY ORDERED that the Preliminary Objections are SUSTAINED. The 

Complaint is DISMISSED with prejudice as against Mr. Wegner.  

        _________________________ 
            , J. 

 

Received 5/2/2022 6:41:09 PM Commonwealth Court of Pennsylvania

Filed 5/2/2022 6:41:00 PM Commonwealth Court of Pennsylvania
1 SHP 2022
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 

 
 
MICHAEL HUMPHREYS,  : 
Acting Insurance Commissioner of the  : 
Commonwealth of Pennsylvania,  : 
in his capacity as the   : 
Statutory Rehabilitator of  Senior Health  : 
Insurance Company of Pennsylvania,  : 
    : 
  Plaintiff,  : 
    :      
 v.   : No. 1 SHP 2022 
    :     
BRIAN WEGNER, PAUL LORENTZ,  : 
BARRY STALDINE, PROTIVITI INC.,  : 
    : 
  Defendants.  :  
    : 
(Ancillary to: In Re: Senior Health   : 
Insurance Company of Pennsylvania In   : 
Rehabilitation, No. 1 SHP 2020)  : 
    : 

 
PRELIMINARY OBJECTIONS OF DEFENDANT BRIAN WEGNER 

 

 Pursuant to Pennsylvania Rule of Civil Procedure 1028, Defendant Brian 

Wegner hereby respectfully submits the following Preliminary Objections to Plaintiff’s 

Complaint. A brief in support will be filed upon receipt of a briefing schedule by the 

Court. 
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INTRODUCTION 

 In this action, asserted under this Honorable Court’s original jurisdiction, 

Plaintiff Michael Humphreys,1 the Acting Insurance Commissioner of the 

Commonwealth of Pennsylvania, brings claims against Mr. Wegner for breach of 

fiduciary duty, civil conspiracy, deepening insolvency, negligence, and negligent 

misrepresentation. Plaintiff asks this Court to enter a judgment against Defendants 

Brian Wegner, Paul Lorentz, Barry Staldine, and Protiviti Inc. (“Protiviti”), jointly and 

severally, in “an amount in excess of $500 million.”  

 Even accepting all of Plaintiff’s allegations as true, as Mr. Wegner must at this 

stage, the Complaint fails to state any cause of action against Mr. Wegner. First, it is 

clear from the face of the Complaint that the statute of limitations has already run on 

all of Plaintiff’s claims against Mr. Wegner. Second, as to Plaintiff’s claim for 

deepening insolvency, Pennsylvania state courts do not recognize an independent cause 

of action for such a claim—and even if they did, Plaintiff fails to plead his deepening 

insolvency claim with sufficient specificity under Pennsylvania Rule of Civil 

Procedure 1019(b). Third, as to Plaintiff’s civil conspiracy claim, Plaintiff does not 

state a claim for relief because he fails to allege that Defendants acted with a common 

 
1 This action was initially filed by former Pennsylvania Insurance Commissioner 
Jessica K. Altman. Acting Commissioner Humphreys stepped into the role of Plaintiff 
upon Commissioner Altman’s resignation from the Pennsylvania Insurance 
Department on February 25, 2022. 
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purpose, he fails to plead any overt acts in furtherance of the alleged conspiracy, and 

because he fails to plead the underlying claim for fraud with the requisite specificity 

under Rule 1019(b). Accordingly, all claims against Mr. Wegner must be dismissed 

with prejudice.   

RELEVANT PROCEDURAL AND FACTUAL BACKGROUND2 

1. The Senior Health Insurance Company of Pennsylvania (“SHIP”) is a 

Pennsylvania stock limited life insurance company that administers a closed block of 

long-term care insurance policies. Compl. ¶ 2. 

2. From August 2013 until December 2016, Mr. Wegner served as SHIP’s 

President and Chief Executive Officer. During this time, he was also one of SHIP’s 

directors. Id. ¶ 3. 

3. Plaintiff brings the instant Complaint on behalf of SHIP in his capacity as 

SHIP’s statutory rehabilitator. Id. ¶ 1; see also 40 P.S. § 221.16(c) (empowering the 

statutory rehabilitator to “pursue all appropriate legal remedies on behalf of the 

insurer”). 

 
2 The allegations set forth in Mr. Wegner’s Preliminary Objections are taken from 
Plaintiff’s Complaint and are assumed to be true for purposes of these Preliminary 
Objections. Common Cause/Pennsylvania v. Commonwealth, 710 A.2d 108, 119 (Pa. 
Cmwlth. 1998). Mr. Wegner denies Plaintiff’s allegations as they relate to him, and he 
will formally rebut those allegations at the appropriate procedural time.  
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4. In the Complaint, Plaintiff alleges a host of wrongdoing by Defendants—

three former directors of SHIP and Protiviti, a consulting firm that served as SHIP’s 

internal auditor from 2013 through 2016. Compl. ¶¶ 3-6. 

5. Much of Plaintiff’s Complaint is focused upon SHIP’s investments in 

Beechwood Re Ltd. (“Beechwood Re”) in May 2014 through March 2015 and in 

Roebling Re Ltd. (“Roebling Re”) in September 2016. Compl. ¶¶ 34–92, 103–33. 

6. All of Defendants’ alleged misconduct occurred at least five years ago. 

Indeed, Mr. Wegner has not worked for the company since December 2016.  

7. As Plaintiff details in the Complaint, the Pennsylvania Insurance 

Department (“PID”) expressed concerns regarding SHIP’s financial condition on 

numerous occasions, starting in 2017. For example, in February 2017, PID “requested 

that SHIP issue a corrective plan” for SHIP’s alleged capital shortfall and “eventually 

considered seeking administrative supervision of SHIP.” Id. ¶ 127. In January 2018, 

PID conveyed doubts regarding SHIP’s calculation of reserve assumptions and the 

Beechwood Re and Roebling Re transactions. Id. ¶ 128. And in February 2018, SHIP 

and PID entered into a letter agreement similar to administrative supervision. Id. ¶ 129. 

8. On March 1, 2019, SHIP reported a deficit of more than $466 million in 

its 2018 statutory annual financial statement—a decline of more than $478 million 

from its reported surplus of $12 million in 2017. Id. ¶¶ 93–94. That disclosure in the 
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2018 financial statement rendered SHIP statutorily insolvent pursuant to 40 P.S. § 

221.3. Id. ¶ 94. 

9. Further, SHIP’s then-current risk-based capital (“RBC”) report triggered 

a “mandatory control level event,” under 40 P.S. § 221.1-A.3 Id. ¶ 95. 

10. Upon Plaintiff’s request and application, this Court placed SHIP into 

statutory rehabilitation on January 29, 2020. Id. ¶ 96. 

11. On August 24, 2021, this Court approved Plaintiff’s proposed Plan of 

Rehabilitation, which Plaintiff is currently implementing. Id. ¶¶ 101–102.  

12. Plaintiff filed the Complaint on January 28, 2022, and Mr. Wegner was 

personally served on February 4, 2022. Plaintiff filed the Complaint just shy of two 

years after this Court placed SHIP into statutory rehabilitation. That same day, Plaintiff, 

again acting in capacity as SHIP’s statutory rehabilitator, initiated a second action on 

SHIP’s behalf against various third-party consultants. 2 SHIP 2022.  

13. In the instant Complaint, Plaintiff asserts causes of action for Breach of 

Fiduciary Duty (Count 1) against all Defendants; Civil Conspiracy (Count 2) against 

all Defendants; Deepening Insolvency (Count 3) against Defendants Wegner, Lorentz, 

and Staldine; Negligence (Count 4) against all Defendants; Breach of Contract (Count 

 
3 According to the Complaint, “when a mandatory control level event is triggered, 
insurance regulators are required to take control of an insurer . . . for the protection of 
policyholders and creditors.” Compl. ¶ 95 n.6.  



 

6 
 

8206810.1 

5) against Protiviti; and Negligent Misrepresentation (Count 6) against Defendants 

Wegner and Lorentz. 

14. Pursuant to Pennsylvania Rules of Appellate Procedure 105 and 106 and 

Pennsylvania Rule of Civil Procedure 248, Plaintiff and Mr. Wegner entered into 

stipulations to extend Mr. Wegner’s time to respond to the Complaint to March 31, 

2022 and then to May 2, 2022. 

PRELIMINARY OBJECTIONS 

15. Mr. Wegner incorporates the foregoing paragraphs as though fully set 

forth herein. 

16. The Pennsylvania Rules of Civil Procedure authorize preliminary 

objections in the nature of a demurrer where, as here, a pleading is legally insufficient. 

Pa. R. C. P. 1028(a)(4).  

17. In ruling on preliminary objections in the nature of a demurrer pursuant to 

Pennsylvania Rule of Civil Procedure 1028(a)(4), this Court must accept as true all 

well-pleaded material facts and reasonable inferences therefrom. Common 

Cause/Pennsylvania v. Commonwealth, 710 A.2d 108, 119 (Pa. Cmwlth. 1998). 

18. The Court need not accept legal conclusions, arguments, or opinions as 

true. Bayada Nurses, Inc. v. Dep’t of Labor & Indus., 8 A.3d 866, 884 (Pa. 2010). 
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19. Thus, even accepting all factual allegations as true, “[w]here it appears 

that the law will not permit recovery, the court may sustain preliminary objections in 

the nature of a demurrer.” Id.  

20. Further, the Pennsylvania Rules of Civil Procedure authorize preliminary 

objections for insufficient specificity in a pleading where, as here, a pleading does not 

set forth the material facts essential to support each claim. Pa. R. C. P. 1028(a)(3). 

21. A complaint “must do more than give the defendant fair notice of what the 

plaintiff’s claim is and the grounds upon which it rests. It should formulate the issues 

by fully summarizing the material facts.” Jackson v. S.E. Pa. Trans. Auth., 566 A.2d 

638, 642 (Pa. Cmwlth. 1989) (internal citations omitted).  

22. This Court finds insufficient specificity where a pleading asserts broad, 

general, or conclusory allegations, without specific facts to support the claim. Off. of 

Atty. Gen. ex rel. Corbett v. Richmond Twp., 917 A.2d 397, 404–05 (Pa. Cmwlth. 2007). 

OBJECTION 1 – STATUTE OF LIMITATIONS 

All of Plaintiff’s Claims Against Mr. Wegner  
Are Barred by Pennsylvania’s Statute of Limitations.  

23. The statute of limitations is an affirmative defense, and such defenses are 

usually pled in an answer as a new matter. Pa. R. Civ. P. 1030(a).  

24. But this Court recognizes an exception to this general rule where an 

affirmative defense “is apparent on the face of the [Complaint].” Baney v. Fisher, No. 

752 M.D. 2018, 2020 WL 5033421, at *4 n.16 (Pa. Cmwlth. 2020) (citing cases). 



 

8 
 

8206810.1 

25. As explained below, dispositive statute of limitations problems are 

apparent on the face of Plaintiff’s Complaint for three reasons: 1) all of Plaintiff’s 

claims against Mr. Wegner are subject to a two-year statute of limitations; 2) Plaintiff’s 

own allegations show that his claims against Mr. Wegner accrued well before January 

28, 2020, two years before the Complaint was filed; and 3) there are no tolling or 

accrual doctrines that save Plaintiff’s untimely claims against Mr. Wegner.  

A. All of Plaintiff’s Claims Against Mr. Wegner are Subject to 
a Two-Year Statute of Limitations. 

 
26. Pennsylvania courts favor “strict application of the statutes of limitation.” 

Wachovia Bank, N.A. v. Ferretti, 935 A.2d 565, 572 (Pa. Super. 2007).  

27. Under 42 Pa.C.S. § 5524(7), a plaintiff has two years from the date of the 

accrual of a cause of action to commence such action “to recover damages for injury 

to person or property which is founded on negligent, intentional, or otherwise tortious 

conduct or any other action or proceeding sounding in trespass, including deceit or 

fraud . . .”  

28. Pennsylvania courts have found that claims for breach of fiduciary duty, 

negligence, and negligent misrepresentation (three of the five claims asserted against 

Mr. Wegner) all fall under the above-referenced two-year statute of limitations. 

Commonwealth ex rel. Corbett v. Citizens All. For Better Neighborhoods, Inc., 983 

A.2d 1274, 1278 (Pa. Cmwlth. 2009) (applying two-year statute of limitations to breach 

of fiduciary duty claim); Pizzuti v. Pa. Ins. Dep’t, No. 206 M.D. 2021, 2022 WL 
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628465, at *10 (Pa. Cmwlth. Mar. 4, 2022) (applying two-year statute of limitations to 

negligence claim); Toy v. Metro. Life Ins. Co., 863 A.2d 1, 9 (Pa. 2004) (applying two-

year statute of limitations to negligent misrepresentation claim).  

29. With respect to Plaintiff’s deepening insolvency claim against Mr. 

Wegner, as discussed below, see infra Objection 2, no Pennsylvania state court has 

recognized such a cause of action. As a result, no Pennsylvania state court has analyzed 

the applicable statute of limitations under Pennsylvania state law.4  

30. Nonetheless, in the event this Court is inclined to recognize Plaintiff’s 

deepening insolvency claim as a cause of action—and the Court should not do so—it 

is clear the claim should be subject to the two-year statute of limitations.  Federal courts 

in Pennsylvania have held that a showing of fraud is required to state a claim for 

deepening insolvency, see Corp. Aviation Concepts, Inc. v. Multi-Serv. Aviation Corp., 

No. Civ.A. 03-3020, 2004 WL 1900001, at *4 (E.D. Pa. Aug. 25, 2004) (citing Official 

Comm. of Unsecured Creditors v. R.F. Lafferty & Co., Inc., 267 F.3d 340, 347 (3d Cir. 

2001)), and under Section 5524(7), actions sounding in deceit or fraud are governed by 

 
4 Although Plaintiff’s deepening insolvency claim should be dismissed because 
Pennsylvania state courts do not recognize such a cause of action, Mr. Wegner 
addresses the claim’s statute of limitations to the extent the Court finds deepening 
insolvency to be a viable cause of action.  
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a two-year statute of limitations. See Toy, 863 A.2d at 7; Mariner Chestnut Partners, 

L.P. v. Lenfest, 152 A.3d 265, 277 (Pa. Super. 2016).5  

31. With respect to Plaintiff’s fifth and final claim against Mr. Wegner, for 

civil conspiracy, the statute of limitations for such claim “is the same as that for the 

underlying action which forms the basis of the conspiracy.” Kingston Coal Co. v. Felton 

Mining Co., Inc., 690 A.2d 284, 287 n.1 (Pa. Super. 1997). 

32. According to Plaintiff’s Complaint, Defendants “conspired, combined, 

and agreed . . . to defraud SHIP and obtain the sums of money under false pretenses.” 

Compl. ¶ 163 (emphasis added). 

33. Because the underlying act forming the basis of the alleged conspiracy 

sounds in fraud, Plaintiff’s civil conspiracy claim is subject to the same two-year statute 

of limitations that governs fraud claims. See Toy, 863 A.2d at 7; Mariner Chestnut 

Partners, L.P., 152 A.3d at 277.  

34. Even if Plaintiff’s civil conspiracy claim were not based on Defendants’ 

alleged fraudulent conduct, the same two-year statute of limitations would apply if 

Plaintiff’s conspiracy allegations were premised on Defendants’ alleged breaches of 

fiduciary duty, negligence, negligent misrepresentations, or deepening insolvency, 

 
5 Plaintiff’s deepening insolvency claim also likely falls under the two-year limitation 
period for “an action for taking, detaining or injuring personal property” or actions 
“founded on negligent, intentional or otherwise tortious conduct” under 42 Pa.C.S. §§ 
5524(3) and (7), and the claim is not subject to another limitation in Chapter 55 of Title 
42.  
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because all of those claims are also subject to two-year statute of limitations, as 

explained above. See supra ¶¶ 27–30. 

35. Given the foregoing, all of Plaintiff’s claims asserted against Mr. Wegner 

are subject to a two-year statute of limitations.  

36. As noted previously, Plaintiff filed the Complaint on January 28, 2022.  

37. Thus, to avoid dismissal on statute of limitations grounds, Plaintiff’s 

claims must not have accrued before January 28, 2020, two years before the Complaint 

was filed.  

38. As explained below, Plaintiff’s own allegations demonstrate that all of his 

claims against Mr. Wegner accrued well before January 28, 2020.  

B. The Allegations in Plaintiff’s Complaint Demonstrate that 
All of His Claims Against Mr. Wegner Accrued Well Before 
January 28, 2020.  
 

39. Limitations periods are computed from the time a cause of action accrues. 

Fine v. Checcio, 870 A.2d 850, 857 (Pa. 2005) (citing 42 Pa.C.S. § 5502(a)). 

40. Tort causes of action generally accrue on the date of injury. Gibson v. 

Commonwealth, 415 A.2d 80, 83 (Pa. 1980).  

41. Plaintiff alleges that SHIP suffered injury well before January 28, 2020. 

For example, the Complaint states: 

 In 2015, “SHIP began experiencing a material increase in 
financial difficulties. . .” Compl. ¶ 27.  
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 In September 2016, “SHOT held an executive session at 
which they acknowledged that SHIP’s $320 million 
investment with Beechwood Re was in jeopardy.” Id. ¶ 
54.6  
 

 In February 2017, “the Pennsylvania Insurance 
Department (PID) concluded that SHIP had a capital 
shortfall” and “the PID requested that SHIP issue a 
corrective plan and eventually considered seeking 
administrative supervision of SHIP.” Id. ¶ 127. 
  

 In 2018, “SHIP’s management finally acknowledged that 
claims costs would substantially exceed available assets 
and revenues.” Id. ¶ 22.  

 
 “By January 2018, PID communicated its concerns to 

SHIP, specifically stating that SHIP’s reserve functions 
were incorrect and that the Beechwood Re and Roebling 
Re transactions were problematic.” Id. ¶ 128.  

 
 “In April 2018 regulatory filings, SHIP stated that it was 

terminating its reinsurance agreement with Roebling Re. 
SHIP exited this arrangement at the urging of the 
Pennsylvania Insurance Department.” Id. ¶ 91.    

 
 On March 1, 2019, SHIP filed its 2018 financial 

statement showing that SHIP was statutorily insolvent 
under Pennsylvania law and that SHIP’s total adjusted 
capital was “substantially below” minimum [Risk Based 
Capital] requirements. Id. ¶¶ 94–95.  

 
42. Thus, taking the Complaint’s allegations as true, and assuming that SHIP 

did not suffer any injury until it filed its 2018 financial statement, SHIP’s claims 

 
6 According to the Complaint, CNO Financial Group transferred ownership of SHIP to 
the Senior Healthcare Trust, which was then merged into an independent oversight 
trust, the Senior Health Care Oversight Trust (“SHOT”). Compl. ¶ 13. SHOT’s trustees 
also serve as SHIP’s directors. Id.  
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accrued long before January 28, 2020, rendering all of Plaintiff’s claims untimely under 

the applicable two-year statute of limitations.  

C. No Tolling or Accrual Doctrines Save Plaintiff’s Untimely 
Claims Against Mr. Wegner. 

 
43. The Pennsylvania law doctrines that toll the running of the statute of 

limitations and/or change the date of accrual of a cause of action do not save Plaintiff’s 

untimely claims against Mr. Wegner.  

44.  Pennsylvania’s “discovery rule” and fraudulent concealment doctrine do 

not save Plaintiff’s untimely claims. According to the Complaint’s own allegations, 

SHIP had “inquiry notice” that it suffered harm from a third-party well before January 

28, 2020. See Rice v. Diocese of Altoona-Jonestown, 255 A.3d 237, 249–55 (Pa. 2021). 

Moreover, Plaintiff does not allege (and cannot show) that Mr. Wegner “committed an 

affirmative, independent act of concealment upon which [SHIP] justifiably relied” 

such that the fraudulent concealment doctrine applies. Baney, 2020 WL 5033421, at 

*6.  

45. Likewise, Pennsylvania’s continuous tort doctrine does not save 

Plaintiff’s claims because according to the Complaint, Mr. Wegner was SHIP’s Chief 

Executive Officer until December 2016. Compl. ¶ 3. Thus, even if the continuous tort 

doctrine were to apply, Wegner’s alleged misconduct ended when he ceased being 

SHIP’s Chief Executive Officer in December 2016.  
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46. Further, the doctrine of nullum tempus occurit regi (“no time runs against 

the king”) does not save Plaintiff’s claims because if the doctrine applied, it would 

contradict the tolling provision of the Pennsylvania Insurance Department Act. See 40 

P.S. § 221.17(b); Foster v. Alexander & Alexander Servs. Inc., No. CIV. A. 91-1179, 

1995 WL 27447, at *6 (E.D. Pa. Jan. 23, 1995) (“A rehabilitator is not exempt from 

the statute of limitations.”).  

47. Moreover, Plaintiff brings claims on SHIP’s behalf, not on behalf of the 

Commonwealth or a state agency. 40 P.S. § 221.16(c) (allowing the rehabilitator to 

“pursue all appropriate legal remedies on behalf of the insurer” if it appears that 

tortious acts were committed to the insurer’s detriment); see also Compl. ¶ 7 (citing 

40 P.S. § 221.16(c) as the basis for the Court’s jurisdiction).  

48. Finally, the tolling provision of the Pennsylvania Insurance Department 

Act, see supra ¶ 46, does not save Plaintiff’s claims. See 40 P.S. § 221.17(b). The 

provision tolls the statute of limitations for claims brought by the insurer only for the 

“time between the filing of a petition for rehabilitation against an insurer and denial of 

the petition or an order of rehabilitation.” Id.  

49. Former Insurance Commissioner Altman filed her petition for 

rehabilitation on January 23, 2020, and this Court issued an order of rehabilitation on 

January 29, 2020. See 1 SHP 2020. Thus, under the Pennsylvania Insurance 
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Department Act’s tolling provision, the statute of limitations for SHIP’s claims was 

tolled for only six days. 40 P.S. § 221.17(b). 

50. As demonstrated above, Plaintiff’s claims accrued well before January 28, 

2020, and a six-day tolling of the statute of limitations does not save Plaintiff’s 

untimely claims.  

51. Because the statute of limitations bars all of Plaintiff’s claims against Mr. 

Wegner, the Court should dismiss all claims against Mr. Wegner with prejudice. 

OBJECTION 2 – DEMURRER 

Plaintiff Fails to State a Claim for Relief for Deepening Insolvency. 

52. Mr. Wegner incorporates the foregoing paragraphs as though fully set 

forth herein. 

53. Plaintiff fails to state a claim for deepening insolvency upon which relief 

can be granted, pursuant to Pa. R. C. P. 1028(a)(4). 

54. This Court has declined to recognize an independent cause of action for 

deepening insolvency. See, e.g., Ario v. Deloitte & Touche LLP, No. 734 M.D.2002, 

2008 WL 6626953, at *7 (Pa. Cmwlth. June 13, 2008) (holding that a deepening 

insolvency theory may be used only as a method for calculating damages where a 

plaintiff asserts another independent cause of action). 

55. Further, although the United States Court of Appeals for the Third Circuit 

(“Third Circuit”) has recognized a claim for deepening insolvency, see Official 
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Committee of Unsecured Creditors v. R.F. Lafferty & Co., Inc., 267 F.3d 340 (3d Cir. 

2001), that is of no moment here because the decisions of the Third Circuit and federal 

district courts in Pennsylvania are not binding on this Court. See, e.g., Chiropractic 

Nutritional Assocs. v. Empire Blue Cross & Blue Shield, 669 A.2d 975, 979–80 (Pa. 

Super. 1995); see also Hall v. Pa. Bd. of Probation & Parole, 851 A.2d 859, 865 (Pa. 

2004). 

56. Even if this Court decided to recognize a cause of action for deepening 

insolvency for the first time in a Pennsylvania state court, this novel claim would fail 

as against Mr. Wegner, who left SHIP two years before SHIP’s financial insolvency 

began in 2018. See Compl. ¶ 94.  

57. Indeed, as the Delaware Court of Chancery explained, recognition of a 

cause of action for deepening insolvency is duplicative of a plaintiff’s “traditional 

toolkit, which contains, among other things, causes of action for breach of fiduciary 

duty and for fraud.” Trenwick Am. Litig. Tr. v. Ernst & Young, LLP, 906 A.2d 168, 204 

(Del. Ch. 2006), aff’d, 2007 WL 2317768 (Del. Aug. 14, 2007). 

58. As in Trenwick, Plaintiff’s claim for deepening insolvency in this case is 

wholly duplicative of the other causes of action he brings against Mr. Wegner for breach 

of contract, civil conspiracy, negligence, and negligent misrepresentation.   

59. Accordingly, Plaintiff’s claim for deepening insolvency against Mr. 

Wegner should be dismissed with prejudice. 
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OBJECTION 3 – INSUFFICIENT SPECIFICITY 

Even If Plaintiff Stated a Claim for Relief for Deepening Insolvency, 
He Fails to Plead the Claim with Sufficient Specificity. 

60. Mr. Wegner incorporates the foregoing paragraphs as though fully set 

forth herein. 

61. Plaintiff’s claim for deepening insolvency also fails for insufficient 

specificity, pursuant to Pa. R. C. P. 1028(a)(3). 

62. Both the Third Circuit and the Eastern District of Pennsylvania have 

explained that fraudulent activity is an element of a claim for deepening insolvency. 

See R.F. Lafferty, 267 F.3d at 351; Corp. Aviation Concepts, Inc., 2004 WL 1900001, 

at *4.  

63. To state a claim for fraud, a plaintiff must allege “(1) a representation; (2) 

which is material to the transaction at hand; (3) made falsely, with knowledge of its 

falsity or recklessness as to whether it is true or false; (4) with the intent of misleading 

another into relying on it; (5) justifiable reliance on the misrepresentation; and (6) the 

resulting injury was proximately caused by the reliance.” Weissberger v. Myers, 90 

A.3d 730, 735 (Pa. Super. 2014). 

64. Under Pennsylvania Rule of Civil Procedure 1019(b), averments of fraud 

must be made with particularity, meaning that “the pleadings must adequately explain 

the nature of the claim to the opposing party so as to permit him to prepare a defense 

and they must be sufficient to convince the court that the averments are not merely 
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subterfuge.” Bata v. Central-Penn Nat’l Bank, 224 A.2d 174, 179 (Pa. 1966), cert. 

denied, 386 U.S. 1007 (1967).  

65. Generally, this means that a “plaintiff must set forth the exact statements 

or actions plaintiff alleges constitute the fraudulent misrepresentations.” McClellan v. 

Health Maintenance Org. of Pa., 604 A.2d 1053, 1060 (Pa. Super. 1992), appeal 

denied, 616 A.2d 985 (1992) (quoting McGinn v. Valloti, 525 A.2d 732, 734 (Pa. Super. 

1987)). 

66. Even assuming that Pennsylvania courts recognize a cause of action for 

deepening insolvency, Plaintiff fails to plead this claim with sufficient specificity under 

Pennsylvania Rule of Civil Procedure 1019(b). 

67. The Complaint does not allege any “exact statements or actions . . . 

allege[dly] constitut[ing] the fraudulent misrepresentations” made by Mr. Wegner. See 

McClellan, 604 A.2d at 1060. 

68. Instead, Plaintiff’s Complaint is almost entirely premised on vague 

allegations of wrongdoing by all Defendants collectively. See, e.g., Compl. ¶¶ 30–33, 

43, 46, 113, 125, 130–133. Plaintiff does not meet his burden of pleading fraud with 

particularity through such general, conclusory pleading. See, e.g., Compl. ¶¶ 29 

(“Defendants either explicitly created, introduced and approved, or completely 

abdicated their responsibility . . .”); 31 (“Defendants also overstated SHIP’s projected 
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investment income . . .”); 32 (“Defendants were aware of these conditions, yet 

continued their improper conduct . . .”).  

69. Even where Plaintiff includes more details in his pleading with respect to 

statements or actions by Mr. Wegner specifically, he does not state a claim for fraud. 

For example, Plaintiff alleges that “[Mr.] Wegner represented to [PID] that SHIP’s 

assets would be held in a custody account compliant with Pennsylvania investment 

statutes and regulations . . .” Id. ¶ 40. Plaintiff does not plead that Mr. Wegner made 

this allegation falsely or with knowledge of its falsity or recklessness as to its falsity. 

See also id. ¶¶ 104, 109, 110, 115, 117, 122.  

70. None of these allegations meet Plaintiff’s burden of pleading fraud with 

particularity, and because fraud is an element of a deepening insolvency claim in 

jurisdictions that recognize such cause of action, Plaintiff’s deepening insolvency claim 

against Mr. Wegner must be dismissed with prejudice.  

OBJECTION 4 – FAILURE TO CONFORM TO RULE OF LAW OR COURT 

Plaintiff Fails to Plead Fraud with the Particularity Required to State a Claim for 
Deepening Insolvency. 

71. Mr. Wegner incorporates the foregoing paragraphs as though fully set 

forth herein. 

72.  Plaintiff’s claim for deepening insolvency also fails for failure to conform 

to rule of law or court, pursuant to Pa. R. C. P. 1028(a)(2). 
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73. Pursuant to Pennsylvania Rule of Civil Procedure 1019(b), averments of 

fraud must be made with particularity, meaning that “the pleadings must adequately 

explain the nature of the claim to the opposing party so as to permit him to prepare a 

defense and they must be sufficient to convince the court that the averments are not 

merely subterfuge.” Bata, 224 A.2d at 179. 

74. For the same reasons as set forth above, see supra Objection 3, Plaintiff 

does not plead allegations of fraud with sufficient particularity as required by 

Pennsylvania Rule of Civil Procedure 1019(b) and, accordingly, his claim for 

deepening insolvency based upon Defendants’ purported fraudulent conduct must be 

dismissed with prejudice under Pennsylvania Rule of Civil Procedure 1028(a)(2). 

OBJECTION 5 – DEMURRER 

Plaintiff Fails to State a Claim for Relief for Civil Conspiracy. 

75. Mr. Wegner incorporates the foregoing paragraphs as though fully set 

forth herein. 

76. Plaintiff fails to state a claim for civil conspiracy upon which relief can be 

granted, pursuant to Pa. R. C. P. 1028(a)(4). 

77. To state a claim for civil conspiracy, “a complaint must allege: 1) a 

combination of two or more persons acting with a common purpose to do an unlawful 

act or to do a lawful act by unlawful means or for an unlawful purpose; 2) an overt act 
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done in pursuance of the common purpose; and 3) actual legal damage.” Fiedler v. 

Spencer, 231 A.3d 831, 838 (Pa. Super. 2020). 

78. In addition, to state a claim for civil conspiracy, a “[p]laintiff must 

demonstrate that each defendant entered into an unlawful agreement for the express 

purpose of committing either a criminal act or an intentional tort.” Weiner v. Markel 

Int’l  Ins. Co., 2005 No. 1045, 2006 WL 1142484, at *3 (Pa. Ct. Com. Pl. Apr. 25, 2006) 

(citing Burnside v. Abbott Labs., 505 A.2d 973, 981–82 (Pa. Super. 1981)).  

79. For example, the Pennsylvania Superior Court rejected a civil conspiracy 

claim where the plaintiff “failed to allege the manner in which a conspiratorial scheme 

was devised and carried out. The complaint contains no averments of meetings, 

conferences, telephone calls, joint filings, cooperation, consolidation, or joint licensing. 

The plaintiffs have alleged no more than a contemporaneous and negligent failure to 

act. This was insufficient to state either a conspiratorial agreement or the requisite 

intent to cause injury.” Burnside, 505 A.2d at 982. 

80. Although a plaintiff need not “aver specifically the time, place or date for 

a conspiratorial meeting or the precise date on which the conspiracy was entered,” he 

must “allege facts that, if proved, will support an inference of the combination and its 

intent.” Smith v. Wagner, 588 A.2d 1308, 1312 (Pa. Super. 1991) (citing Baker v. 

Rangos, 324 A.2d 498, 506–507 (Pa. Super. 1974)). 
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81. Here, Plaintiff both fails to allege that the Defendants acted with a 

common purpose and plead facts regarding overt acts undertaken by the Defendants in 

furtherance of such conspiracy. To the contrary, the Complaint includes facts that 

undercut any inference of a common purpose between the individual Defendants. For 

example, the Complaint states that Mr. Wegner announced SHIP’s intention to replace 

Mr. Lorentz in October 2016. Compl. ¶ 118. Additionally, according to the Complaint, 

Defendants Staldine and Lorentz each aired doubts about each other’s performance at 

the November 2016 SHIP Board meeting. See id. ¶¶ 123–24.  

82. Further, for the same reasons described above, see supra Objections 3 and 

4, Plaintiff fails to describe any specific overt acts that Mr. Wegner took in furtherance 

of the conspiracy. See Fiedler, 231 A.3d at 838. Plaintiff’s vague allegations of 

misconduct do not satisfy his burden of pleading one of the elements of a civil 

conspiracy. 

83. The Complaint further fails to state a conspiracy cause of action against 

Mr. Wegner because the conspiracy is alleged between and among SHIP’s officers, 

SHIP’s internal auditor, and SHIP’s management. Compl. ¶ 162. Under Pennsylvania 

law, a corporation cannot conspire against itself through the activities of its own 

employees, officers, and directors. Grose v. Procter & Gamble Paper Prods., 866 A.2d 

437, 441 (Pa. Super. 2005).  
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84. As such, Plaintiff’s claim for civil conspiracy must be dismissed with 

prejudice. 

OBJECTION 6 – INSUFFICIENT SPECIFICITY 

Plaintiff Fails to Plead a Claim for Civil Conspiracy With Sufficient Specificity. 

85. Mr. Wegner incorporates the foregoing paragraphs as though fully set 

forth herein. 

86. Plaintiff’s claim for civil conspiracy also fails for insufficient specificity, 

pursuant to Pa. R. C. P. 1028(a)(3). 

87. “[A]bsent a civil cause of action for a particular act, there can be no cause 

of action for civil conspiracy to commit that act.” Fiedler, 231 A.3d at 838. 

88. Here, Plaintiff’s civil conspiracy claim is predicated on the allegation that 

Defendants conspired to “defraud SHIP,” see Compl. ¶ 163, meaning that he must state 

a claim for the underlying act of fraud in order to state a claim for civil conspiracy to 

commit fraud. See id. 

89. For the same reasons as set forth above, see supra Objection 3, Plaintiff 

does not plead a claim for fraud with sufficient specificity, and accordingly, his claim 

for civil conspiracy based on the Defendants’ alleged conspiracy to defraud SHIP must 

be dismissed with prejudice under Pennsylvania Rule of Civil Procedure 1028(a)(3). 
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OBJECTION 7 – FAILURE TO CONFORM TO RULE OF LAW OR COURT 

Plaintiff Fails to Plead Fraud with the Particularity Required to State a Claim for 
Civil Conspiracy. 

90. Mr. Wegner incorporates the foregoing paragraphs as though fully set 

forth herein. 

91. Plaintiff’s claim for conspiracy also fails for failure to conform to rule of 

law or court, pursuant to Pa. R. C. P. 1028(a)(2). 

92. Again, Plaintiff’s civil conspiracy claim is predicated on the allegation 

that Defendants conspired to “defraud SHIP.” See Compl. ¶ 163. 

93. Pursuant to Pennsylvania Rule of Civil Procedure 1019(b), averments of 

fraud must be made with particularity, meaning that “the pleadings must adequately 

explain the nature of the claim to the opposing party so as to permit him to prepare a 

defense and they must be sufficient to convince the court that the averments are not 

merely subterfuge.” Bata, 224 A.2d at 176. 

94.   For the same reasons as set forth above, see supra Objections 3 and 4, 

Plaintiff does not plead a claim for fraud with sufficient specificity or particularity in 

violation of Pennsylvania Rule of Civil Procedure 1019(b), and accordingly, his claim 

for civil conspiracy based on the Defendants’ alleged conspiracy to defraud SHIP must 

be dismissed with prejudice under Pennsylvania Rule of Civil Procedure 1028(a)(2). 
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 WHEREFORE, Mr. Wegner respectfully requests that this Honorable Court 

sustain his Preliminary Objections and dismiss the Complaint with prejudice as against 

him. 

     Respectfully submitted,      

     POST & SCHELL, P.C. 

BY:    
 James J. Kutz, Esquire 

Supreme Court I.D. # 21589 
Erin R. Kawa, Esquire 
Supreme Court I.D. # 308302 
17 North 2nd St., 12th Fl. 
Harrisburg, PA  17101 
Telephone: (717) 731-1970 
Facsimile: (717) 731-1985 
Email:  jkutz@postschell.com  
            ekawa@postschell.com  

 

 Shawn Naunton, Esquire* 
 Devon Galloway, Esquire* 
 485 Madison Avenue, 10th Fl. 
 New York, NY 10022 

Telephone: (212) 704-9600 
Facsimile: (212) 704-4256 
Email: snaunton@zuckerman.com  
  dgalloway@zuckerman.com   

 

Alyssa M. Howard, Esquire* 
 1800 M Street NW, Suite 1000  
 Washington, D.C. 20036 
 Phone: (202) 778-1800 
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 Email:  ahoward@zuckerman.com    
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	9. Further, SHIP’s then-current risk-based capital (“RBC”) report triggered a “mandatory control level event,” under 40 P.S. § 221.1-A.  Id.  95.
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	11. On August 24, 2021, this Court approved Plaintiff’s proposed Plan of Rehabilitation, which Plaintiff is currently implementing. Id.  101–102.
	12. Plaintiff filed the Complaint on January 28, 2022, and Mr. Wegner was personally served on February 4, 2022. Plaintiff filed the Complaint just shy of two years after this Court placed SHIP into statutory rehabilitation. That same day, Plaintiff, ...
	13. In the instant Complaint, Plaintiff asserts causes of action for Breach of Fiduciary Duty (Count 1) against all Defendants; Civil Conspiracy (Count 2) against all Defendants; Deepening Insolvency (Count 3) against Defendants Wegner, Lorentz, and S...
	14. Pursuant to Pennsylvania Rules of Appellate Procedure 105 and 106 and Pennsylvania Rule of Civil Procedure 248, Plaintiff and Mr. Wegner entered into stipulations to extend Mr. Wegner’s time to respond to the Complaint to March 31, 2022 and then t...
	15. Mr. Wegner incorporates the foregoing paragraphs as though fully set forth herein.
	16. The Pennsylvania Rules of Civil Procedure authorize preliminary objections in the nature of a demurrer where, as here, a pleading is legally insufficient. Pa. R. C. P. 1028(a)(4).
	17. In ruling on preliminary objections in the nature of a demurrer pursuant to Pennsylvania Rule of Civil Procedure 1028(a)(4), this Court must accept as true all well-pleaded material facts and reasonable inferences therefrom. Common Cause/Pennsylva...
	18. The Court need not accept legal conclusions, arguments, or opinions as true. Bayada Nurses, Inc. v. Dep’t of Labor & Indus., 8 A.3d 866, 884 (Pa. 2010).
	19. Thus, even accepting all factual allegations as true, “[w]here it appears that the law will not permit recovery, the court may sustain preliminary objections in the nature of a demurrer.” Id.
	20. Further, the Pennsylvania Rules of Civil Procedure authorize preliminary objections for insufficient specificity in a pleading where, as here, a pleading does not set forth the material facts essential to support each claim. Pa. R. C. P. 1028(a)(3).
	21. A complaint “must do more than give the defendant fair notice of what the plaintiff’s claim is and the grounds upon which it rests. It should formulate the issues by fully summarizing the material facts.” Jackson v. S.E. Pa. Trans. Auth., 566 A.2d...
	22. This Court finds insufficient specificity where a pleading asserts broad, general, or conclusory allegations, without specific facts to support the claim. Off. of Atty. Gen. ex rel. Corbett v. Richmond Twp., 917 A.2d 397, 404–05 (Pa. Cmwlth. 2007).
	23. The statute of limitations is an affirmative defense, and such defenses are usually pled in an answer as a new matter. Pa. R. Civ. P. 1030(a).
	24. But this Court recognizes an exception to this general rule where an affirmative defense “is apparent on the face of the [Complaint].” Baney v. Fisher, No. 752 M.D. 2018, 2020 WL 5033421, at *4 n.16 (Pa. Cmwlth. 2020) (citing cases).
	25. As explained below, dispositive statute of limitations problems are apparent on the face of Plaintiff’s Complaint for three reasons: 1) all of Plaintiff’s claims against Mr. Wegner are subject to a two-year statute of limitations; 2) Plaintiff’s o...
	52. Mr. Wegner incorporates the foregoing paragraphs as though fully set forth herein.
	53. Plaintiff fails to state a claim for deepening insolvency upon which relief can be granted, pursuant to Pa. R. C. P. 1028(a)(4).
	54. This Court has declined to recognize an independent cause of action for deepening insolvency. See, e.g., Ario v. Deloitte & Touche LLP, No. 734 M.D.2002, 2008 WL 6626953, at *7 (Pa. Cmwlth. June 13, 2008) (holding that a deepening insolvency theor...
	55. Further, although the United States Court of Appeals for the Third Circuit (“Third Circuit”) has recognized a claim for deepening insolvency, see Official Committee of Unsecured Creditors v. R.F. Lafferty & Co., Inc., 267 F.3d 340 (3d Cir. 2001), ...
	56. Even if this Court decided to recognize a cause of action for deepening insolvency for the first time in a Pennsylvania state court, this novel claim would fail as against Mr. Wegner, who left SHIP two years before SHIP’s financial insolvency bega...
	57. Indeed, as the Delaware Court of Chancery explained, recognition of a cause of action for deepening insolvency is duplicative of a plaintiff’s “traditional toolkit, which contains, among other things, causes of action for breach of fiduciary duty ...
	58. As in Trenwick, Plaintiff’s claim for deepening insolvency in this case is wholly duplicative of the other causes of action he brings against Mr. Wegner for breach of contract, civil conspiracy, negligence, and negligent misrepresentation.
	59. Accordingly, Plaintiff’s claim for deepening insolvency against Mr. Wegner should be dismissed with prejudice.
	60. Mr. Wegner incorporates the foregoing paragraphs as though fully set forth herein.
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	84. As such, Plaintiff’s claim for civil conspiracy must be dismissed with prejudice.
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