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Defendants respectfully submit this Reply Brief in further support of their Motion to Stay.  

For the reasons set forth herein and in Defendants’ initial brief, the motion for stay should be 

granted.   Plaintiffs cannot show any harm arising out of a short stay to allow the Judicial Panel on 

Multidistrict Litigation to decide Defendants’ motion to consolidate, and their remaining 

arguments against a stay are unavailing. 

ARGUMENT IN REPLY 

Stays of a civil action are “common when the issue of transfer is before the JPML.”  Gustin 

v. Novartis Pharms. Corp., No. 20-2753 (JMV), 2021 WL 3508807, at *5 (D.N.J. Aug. 10, 2021) 

(M.J.).  Plaintiffs cannot show that a stay should not be entered here. 

A. This Court can and should enter a stay before deciding the Motion to Remand. 

Plaintiffs assert that the Court should decide their motion to remand before the motion to 

stay, relying on a test from Meyers v. Bayer AG, 143 F. Supp. 2d 1044 (E.D. Wis. 2001) adopted 

in Nekritz v. Canary Capital Partners, LLC, No. Civ. 03-5081, 2004 WL 1462035 (D.N.J. Jan. 12, 

2004).  Assuming the Meyers analysis could apply here, Plaintiffs fail to satisfy its requirements.   

First, remand is not “patently appropriate” here because Defendants have raised two 

meritorious grounds for jurisdiction in this Court, one of which requires an extensive factual 

analysis.  Defendants invoke diversity jurisdiction, and Plaintiffs’ motion to remand depends on a 

finding that they are the alter of ego of New Jersey, requiring this Court to engage with the three-

part test set forth in Fitchik v. New Jersey Transit Rail Operations, 873 F.2d 655, 659 (3d Cir. 

1989) (applying the test to evaluate Eleventh Amendment immunity); see also Blake v. Kline, 612 

F.2d 718, 723–25, 726 n. 16 (3d Cir. 1979) (applying same test to diversity jurisdiction analysis).  

Under Fitchik, a court must consider: “(1) whether the payment of the judgment would come from 

the state; (2) what status the entity has under state law; and (3) what degree of autonomy the entity 

has.”  Karns v. Shanahan, 879 F.3d 504, 513 (3d Cir. 2018).  This Court cannot simply review the 
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Complaint and conclude that remand is appropriate without an extensive consideration of the 

facts.1  Defendants also invoke federal question jurisdiction, and Plaintiffs’ efforts to downplay 

their allegations as “passing references . . . to the McCarran-Ferguson Act” are unavailing.  (ECF 

#15 at 14 (ECF p. 18).)  Indeed, Plaintiffs clearly contend that federal law governs and provides 

their purported right to relief:  Plaintiffs’ cause of action for declaratory relief expressly alleges 

that Defendants’ efforts to implement the Approved Plan violate Plaintiffs’ regulatory rights under 

and as provided by the federal McCarran-Ferguson Act.  (ECF #1-1 Compl. ¶ 65 (seeking 

declaratory relief because “under the McCarran-Ferguson Act, the Act, and the Police Powers of 

New Jersey, New Jersey has the exclusive authority and right to govern the business of insurance 

in New Jersey).)  Given a second opportunity to address the issue in briefing filed with their 

Complaint, Plaintiffs doubled-down, arguing “[a]s a matter of federal law, the authority to control 

and regulate the business of insurance in a given state reside[s] with insurance regulators of the 

state” and that state powers are “in addition to” federal law, identified as the McCarran-Ferguson 

Act.  (ECF #1-1, Brief at 20 (emphasis added).)  These are the bases of Plaintiffs’ claims, not 

passing references. 

Second, Plaintiffs confusingly claim that there is no likelihood of tagalong cases following 

Plaintiffs’ playbook because Plaintiffs are not challenging Commissioner Humphreys’ authority 

as Rehabilitator—and then cite the fact that “various insurance commissioners and their 

departments . . . are already participating in proceedings that concern the implementation of the 

                                                 
1 Causey v. Altman, cited by Plaintiffs, does not change this analysis.  (ECF #14-1.)  The remand 
motion in Causey was scheduled for full briefing before Defendants filed their motion to 
consolidate, and the Court had informed the parties that it would enter a decision before April 28, 
2022.  (Id. at 5.)  Causey did not involve McCarran-Ferguson and had a far more limited set of 
factual allegations than those included in Plaintiffs’ Complaint here.  (Id. at 3-4.)   Causey also 
relied on Plaintiffs’ (outdated and incorrect) allegation that plan modifications would occur before 
May 1, providing the Court with a sense of urgency, even if misguided.   (Id. at 5.) 
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Plan.”  (ECF #17 at 13 (ECF p. 17).)  This illogical argument turns on Plaintiffs’ disingenuous 

claim that they are not challenging Commissioner Humphreys’ authority or implementation of the 

Plan.   To the contrary, Plaintiffs’ Complaint shows that Plaintiffs in fact do challenge the authority 

of Commissioner Humphreys and the Pennsylvania courts.  For example: 

 “Defendants are currently implementing the Plan pursuant to an order that disregards New 
Jersey law.  The order approving the Plan was entered by the Commonwealth Court, which 
has no jurisdiction over New Jersey, DOBI, or Commissioner Caride.”  (Id. ¶ 61.) 
 

 “The Commonwealth Court’s authority over SHIP does not give the Rehabilitator the 
authority over the laws or legislature of New Jersey.”  (Id. ¶ 62.) 
 

 “The Commonwealth Court’s authority over SHIP does not give the Rehabilitator the 
authority over the laws or legislature of New Jersey.”  ((Id. ¶ 63.) 

In perhaps the clearest example, Plaintiffs ask for a prospective declaratory judgment finding that 

the Supreme Court of Pennsylvania’s orders are “void and unenforceable in New Jersey.”  (ECF 

#1-1, Compl. WHEREFORE A.)  As with Plaintiffs’ reliance on federal law, Plaintiffs cannot 

oppose Defendants, the Plan, and the Pennsylvania courts when it suits them and then disclaim 

those allegations when it does not.  The question of jurisdiction over SHIP policyholders and Full 

Faith and Credit are before multiple other courts, and, should the cases be consolidated, the 

multidistrict court rather than this Court should decide those issues.  It is inevitable that these issues 

will continue to arise, and remand will lead to more litigation by other states waiting in the wings, 

including the regulators with whom Plaintiffs are working to stop the Plan in other jurisdictions. 

B. The equities favor entering a stay here. 

Defendants should not be compelled to litigate Plaintiffs’ improper and belated opposition 

to the Plan in multiple courts if the matter is to be heard by the multidistrict court.  In contrast, 

Plaintiffs suffer no harm, damage, or other injury if this matter is stayed, because Plaintiffs’ 

inability to act on their mistaken analysis of the Plan and receivership law works no prejudice at 

all. 
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1. Defendants will be harmed if a stay is not entered.  

Courts regularly recognize the hardships arising from the burden of piecemeal litigation in 

far-flung fora.  (See Defs’ Memo, ECF #7-3 at 6-8.)  This burden is even greater in the context of 

a rehabilitation, because—unlike ordinary litigants—all litigation costs are paid out of the limited 

assets of the insurer in receivership, negatively impacting SHIP’s future and its prospects for 

rehabilitation. Receivership law similarly recognizes the propriety of and need for a single forum 

in rehabilitation proceedings.  See Ballesteros v. New Jersey Prop. Liab. Ins. Guar. Ass’n, 530 F. 

Supp. 1367, 1370-71 (D.N.J. 1982) (collecting cases), aff’d sub nom. Appeal of Ballesteros, 696 

F.2d 980 (3d Cir. 1982) (“A rehabilitation proceeding is an in rem action in which the state court 

generally has exclusive control over the assets of the impaired insurance company.”).   

Plaintiffs claim this Court should disregard Defendants’ concerns, ignoring that an 

immediate decision in this Court requires Defendants to continue litigating in multiple 

jurisdictions, whereas a stay allows Defendants to conserve resources in the event a multidistrict 

court entertains this matter.  Plaintiffs ignore, however, that the law of New Jersey—as in 

Pennsylvania—recognizes the significant harm and risk that arises out of wasting an insurers’ 

assets.2  Public policy and statutory law in both states place significant weight on preserving the 

assets of a distressed insurer whether it is in rehabilitation or liquidation.  See 40 P.S. § 221.5(a) 

(authorizing actions to avoid, inter alia, “waste of the insurer’s assets,” “the obtaining of 

preferences,” “interference with the receiver or with the proceeding,” “the levying of execution 

against the insurer, its assets, or its policyholders,” or “any other threatened or contemplated action 

                                                 
2 Plaintiffs claim that “Defendants are the parties who created this jurisdictional debacle,” ignoring 
that Plaintiffs had—and refused—numerous opportunities to act prior to filing the Complaint 
seeking to stop implementation of the already-approved Plan.  Plaintiffs also claim that Defendants 
want a stay “whilst they continue to violate New Jersey insurance laws,” ignoring that election 
results have been collected and no policy modifications will be made for many months—long after 
the consolidation motion and any other motions have been decided.   (ECF #15 at 3 (ECF p. 7).) 
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that might lessen the value of the insurer’s assets or prejudice the rights of policyholders….”); N.J. 

Stat. § 17B:32-35 (same).  For this reason, both Pennsylvania and New Jersey law authorize 

receivers to seek stays or other relief to avoid waste or diminishment of the insurer’s assets.  See 

40 P.S. § 221.17 (stay “whenever necessary to protect the estate of the insurer”); N.J. Stat. § 

17B:32-44 (same).  Pennsylvania and New Jersey statutes also evidence their states’ policy in 

favor of “[i]mproved methods for rehabilitating insurers” and “lessening the problems of interstate 

rehabilitation.”  40 P.S. § 221.1(c)(v); N.J. Stat. § 17B:32-31.   As a result, any unnecessary 

litigation causes a waste of assets in violation of both Pennsylvania and New Jersey law. 

Plaintiffs argue that there is no harm from denying a stay because Defendants’ motion will 

not be granted, but that is a question for the Judicial Panel on Multidistrict Litigation to decide.  

Plaintiffs filed their opposition in that Court, and Defendants ask only that this Court allow the 

process to continue to completion—an event likely to occur quickly, given that briefing has closed 

and oral argument is scheduled for the end of May.  Even on the merits of their arguments, 

however, Plaintiffs’ argument against a stay must fail, because consolidation will have significant 

benefits to all parties.  Plaintiffs’ claims and Defendants’ responses on the merits will depend on 

actuarial analyses, both in calculating SHIP’s anticipated future assets and liabilities (and thus its 

financial health) and in determining the proposed premiums and benefits available for policyholder 

elections.  There can be no dispute that such analyses constitute complex factual questions that 

require the involvement of experts.  See, e.g., In re Prudential Ins. Co. of Am. Sales Practices 

Litig., 962 F. Supp. 450, 494-495 (D.N.J. 1997) (describing testimony of actuarial experts 

considered when reviewing class settlement).  A court can only find the Plan coercive and harmful 

if the court understands the alternatives, a question requiring complex analyses of rates, benefits, 

and outcomes for SHIP and its policyholders.  Similarly, discovery as to policyholder outcomes 
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will be necessary because injunctions are an inherently equitable form of relief.  See, e.g., S.E.C. 

v. Gentile, 939 F.3d 549, 555-56 (3d Cir. 2019) (describing equitable nature of injunctions, even 

those arising by statute and even under “regulatory statutes enforced by government agencies”).  

The deciding court must consider whether an injunction against Plan implementation would be 

equitable to the policyholders governed by Plaintiffs’ Complaints and the tens of thousands of 

other SHIP policyholders.  It is clear that discovery will be necessary for each matter to proceed. 

Moreover, notwithstanding their claims to the contrary, Plaintiffs clearly intend to take 

discovery of the Rehabilitator because Plaintiffs have placed the Rehabilitator’s and Special 

Deputy Rehabilitator’s beliefs and intentions at issue. Plaintiffs named the Commissioner-as-

Rehabilitator and Special Deputy Rehabilitator as defendants, an unnecessary step if Plaintiffs 

were merely seeking to take regulatory action.  Plaintiffs here have alleged facts targeted to the 

knowledge and intention of Defendants, as did plaintiffs in the related actions, including their 

claim that “Rehabilitator knew or should have known that implementation of the Plan has left its 

most elderly policyholders with no option but to accept this ultimatum will be successful” and that 

Rehabilitator has “chosen to ignore” guaranty associations because he “would rather require the 

elderly policyholders to pay more money or receive less [benefits]”).)  (ECF #1-1, Compl. ¶ 45.)    

The cost and time inefficiencies from duplicative discovery would be a significant burden 

on Defendants, who have only a limited set of resources available and are obligated to act for the 

protection of SHIP’s assets and policyholders.  As a result, consolidation will inherently work 

efficiencies, and Plaintiffs cannot show that this Court should decide the remand motion rather 

than await a decision by the Panel on whether those efficiencies warrant consolidation. 

2. A stay does not force policyholders to suffer any harm. 

Plaintiffs claim that SHIP’s elderly “policyholders should not have to face a health decision 

to keep benefits, lose them, or pay increase [sic] rates that have not undergone review by 
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Commissioner Caride.”  As an initial matter, neither Commissioner Caride nor DOBI or any other 

person or entity can insulate SHIP’s policyholders from the impact of SHIP’s receivership, 

regardless of whether it proceeds as a rehabilitation or a liquidation.  Indeed, as Plaintiffs well 

know, liquidation is almost certain to result in significant rate increases—just as it did in prior 

long-term care insurance liquidations.   For example, Plaintiff DOBI authorized a rate increase for 

policyholders of American Network Insurance Company (“ANIC”) when it was liquidated under 

the supervision of the Pennsylvania courts and the Pennsylvania Insurance Commissioner acting 

as Liquidator.  DOBI explained that, “[b]ecause of … mispricing and market issues” with ANIC’s 

policies, DOBI approved rate a increase “possibly in excess of 400%” under calculations that 

“approximate[d] the cost of similar LTC coverage if it were sold today, and will not recoup past 

losses under the ANIC policies.”  State of New Jersey, Department of Banking & Insurance, FAQs 

for American American Network Insurance Company (ANIC) or Penn Treaty Network America 

Insurance Company Long Term Care (LTC) Insurance Policyholders, available at 

https://www.state.nj.us/dobi/division_insurance/solvency/anic_faqs.html (last accessed May 9, 

2022).  (A copy is attached as Exhibit C).  Plaintiffs cannot co-opt the impact of receiverships 

generally and then declare it a harm uniquely suffered in this case as a result of a stay. 

3. A stay does not harm policyholders or Plaintiffs simply because 
Commissioner Caride does not sit in review of the Pennsylvania 
Insurance Department and the Commonwealth Court of Pennsylvania.   

Plaintiffs similarly cannot show that policyholders are damaged because Commissioner 

Caride did not review and approve the rating methodology used by Defendants and approved by 

the Commonwealth Court of Pennsylvania.  At a minimum, Plaintiffs cite no provision of New 

Jersey law that authorizes Plaintiffs to insert themselves in receivership proceedings of another 

state, and likewise cite no provision of New Jersey law requiring review of rates or benefits of 
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policies of an insurer in receivership in another state.3   But even if these laws could apply, 

Plaintiffs conflate process requirements with substance requirements, and Plaintiffs cannot show 

that the rating methodology under the Plan violates the substance of New Jersey law.  The statutes 

cited by Plaintiffs require only that “benefits are reasonable in relation to the premium charged 

and that the rates are not excessive, inadequate, or unfairly discriminatory.”  N.J. Stat. § 17B:27-

11.  (ECF #15 at ECF p. 10 (citing same).)  

Relying on an actuarial memorandum containing the types of data cited in the New Jersey 

statutes, the Rehabilitator and the Commonwealth Court both concluded that the If Knew 

methodology was reasonable and actuarially justified, thus satisfying the requirements of New 

Jersey law.  (See Order on Actuarial Memorandum, attached as Exhibit D; Actuarial 

Memorandum, attached as Exhibit E; PID Approval Letter, attached as Exhibit F; see also ECF 

#7-4, Stay Motion Ex. B, Approval Order at 27 (recognizing that If Knew premium methodology 

and accompanying 60% lifetime loss ratio were “reasonable in relation to the benefits paid).)4  The 

rating methodology employed by the Plan also complies with the code cited by Plaintiffs, which 

requires only that “[p]remiums and benefits” for LTC “meet the loss ratio requirements of N.J.A.C. 

                                                 
3 To the contrary, the cited statutes show that Plaintiffs’ authority to review rates is and should be 
limited to insurers operating in the ordinary course rather than those implementing court-approved 
rate or benefit changes in receivership.  For example, N.J.S.A. § 17B:27-11 notes that rates should 
not be “inadequate,” an analysis that includes an insurer’s right to profit—i.e., a reasonable rate of 
return” on the business.   See Matter of Aetna Cas. & Sur. Co., 591 A.2d 631, 641-42 (N.J. App. 
Div. 1991).  Unlike a business in the ordinary course, there is no reason to empower the New 
Jersey Commissioner to reject premium rates for failing to provide for a profit when SHIP is in 
receivership and under the supervision of the Commonwealth Court of Pennsylvania. 
 
4 A “loss ratio” is effectively the percentage of premium payments used to pay claims.  See, e.g., 
Munich Reins. Am., Inc. v. Am. Nat. Ins. Co., 893 F. Supp. 2d 686, 694 n.4 (D.N.J. 2012) (loss 
ratio is a comparison of losses incurred to premiums charged).  Presumably, Plaintiffs would assert 
that the 55% loss ratio in § 11.4-18.5(a)(4)(ii) applies here because long-term care is guaranteed 
renewable insurance.  The only loss ratio exceeding 60% is not applicable here, as it is limited to 
over-65 medical or prescription coverage.   
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11:4-18.5.”  Plaintiffs never identify which loss ratio they think must be applied to SHIP’s policies, 

but the 60% loss ratio of Defendants’ premium rating methodology satisfies any applicable 

requirement. 

Plaintiffs fail to allege any legal or factual defect in the premium rates or benefit 

modifications that Commissioner Caride’s review could have cured.   As a result, Plaintiffs fail to 

show any harm to New Jersey policyholders from the review and approval process through the 

Pennsylvania courts.  Plaintiffs similarly fail to show that a stay or removal causes any harm to 

Plaintiffs’ ability to regulate insurers in the ordinary course.  (ECF #15-21 (ECF p. 25).)  The 

unique facts of this case—i.e., the filing of a collateral opposition to a court-approved rehabilitation 

Plan implemented by the Pennsylvania Insurance Commissioner—mean there is no “signal to 

present and future insurers to refuse to comply with New Jersey laws and run into federal court as 

a means to shield themselves” from Plaintiffs’ authority.  (Id.)  The distinctions between 

Defendants here and insurers in the ordinary course are obvious, as insurers not in receivership 

take action without the approval of a court of competent jurisdiction (i.e., the Commonwealth 

Court) and without the guidance of a regulator to whom deference is given (i.e., Defendant 

Humphreys).   The risk of which Plaintiffs complain exists—if at all—only because Plaintiffs 

ignore established receivership law by shoehorning their collateral attacks into New Jersey rate-

regulation principles.  Finding that Plaintiffs cannot attack the Plan has no impact on the future 

regulation of insurance in New Jersey. 

C. Plaintiffs’ injunctions will harm New Jersey’s policyholders, all of whom are 
within the Commonwealth Court of Pennsylvania’s jurisdiction. 

Plaintiffs’ Complaint and supporting briefs offer very little information as to the effect of 

their injunction on SHIP’s policyholders.   Because New Jersey is an opt-in state as a result of 

Commissioner Caride’s decision not to opt-out, New Jersey’s policyholders have submitted 

Case 3:22-cv-01329-FLW-LHG   Document 21   Filed 05/09/22   Page 13 of 17 PageID: 2016



 

10 

election responses to the packages mailed by Defendants, and they have made clear what options 

they wish to pursue as part of SHIP’s rehabilitation.    As a result, although Plaintiffs’ injunction 

action seeks to undo and overrule policyholder preferences, Plaintiffs never explain how 

policyholders will benefit in the event injunctions or declaratory orders are entered.   Plaintiffs do 

not assert that they have the authority to stop SHIP’s rehabilitation in its entirety, nor do they claim 

that they can force SHIP into liquidation.   

Tellingly, Plaintiffs never address what happens next if New Jersey policyholders’ 

elections are disregarded and SHIP’s rehabilitation moves on without New Jersey policyholders.  

SHIP’s policyholders are within the in rem jurisdiction of the Commonwealth Court, which has 

exclusive authority over the distribution of SHIP’s assets.  See, e.g., Ballesteros, 530 F. Supp. at 

1370-71 (collecting cases) (“A rehabilitation proceeding is an in rem action in which the state court 

generally has exclusive control over the assets of the impaired insurance company.”); In re Rehab. 

of Manhattan Re-Ins. Co., No. 2844-VCP, 2011 WL 4553582, at *4 (Del. Ch. Oct. 4, 2011) 

(“[T]his Court does possess original and exclusive jurisdiction over the in rem proceedings of the 

rehabilitation.”); Garamendi v. Exec. Life Ins. Co., 21 Cal. Rptr. 2d 578, 583–90 (Cal Ct. App. 

1993) (holding “A State Court Overseeing an Insurance Insolvency Proceeding Has In Rem 

Jurisdiction Over the Assets of Third Parties Which Have an ‘Identity of Interest’ With the 

Insolvent Insurer.”).   

It is well settled that a rehabilitation plan may modify policies through a centralized plan.  

See, e.g., Underwriters Nat’l Assurance Co. v. N. C. Life & Accident & Health Ins. Guar. Ass’n, 

455 U.S. 691, 696-97 (1982) (discussing approved rehabilitation plan where rehabilitation court 

increased premiums and reduced benefits despite state regulatory requirements); Ballestros, 530 

F. Supp. at 1372 (overruling objections to policy restructuring in rehabilitation by out-of-state 
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policyholder).  Indeed, the New Jersey Commissioner of Insurance previously sought and obtained 

approval of a rehabilitation Plan that involved a modification of policies that also prohibited 

policyholders from seeking to be excluded from the modification options to avoid unlawful 

preferences.  See Brooks v. AIG SunAmerica Life Assur. Co., 480 F.3d 579, 581 (1st Cir. 2007) 

(New Jersey rehabilitator obtained approval of plan to offer out-of-state policyholders the option 

to receive cash value or have their policies restructured); Matter of Rehab. of Mut. Ben. Life Ins. 

Co., 687 A.3d 1035, 1037-39 (N.J. App. Div. 1997) (barring special treatment for policyholders). 

Moreover, there should be no doubt that the Pennsylvania courts had authority over SHIP 

policyholders and policies. “As a general rule, a court’s decree approving the rehabilitation plan 

for an insolvent insurer domiciled in its state has a res judicata effect upon out-of-state 

policyholders so as to preclude a subsequent attack upon the plan in another state.”  1 COUCH ON 

INS. § 5:31; see also United States v. Obaid, 971 F.3d 1095, 1098–105 (9th Cir. 2020) (recognizing 

“minimum contacts” is not a required component of in rem jurisdiction).  SHIP’s policyholders 

are understood to have “availed themselves of the protection of [Pennsylvania] law regarding 

insolvent and delinquent insurers,” making the exercise of jurisdiction over them as non-parties 

proper.  Comm’r of Ins. v. Arcilio, 561 N.W.2d 412 (Mich. Ct. App. 1997). 

As a result, if SHIP’s policyholders in New Jersey are barred from making Plan elections, 

the only possible outcomes are (1) benefit reductions while SHIP is in rehabilitation, with almost 

no recourse to avoid those reductions, and/or (2) eventual liquidation, where SHIP policyholders 

could face significant rate increases as well (see Exhibit C) but not have the same breadth of 

options that were available in rehabilitation.  Neither outcome is good for policyholders, and this 

Court should not consider Plaintiffs’ incomplete and ill-conceived arguments unless and until the 

Judicial Panel on Multidistrict Litigation decides whether to grant the consolidation motion. 
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CONCLUSION 

For the reasons set forth herein and in Defendants’ Motion to Stay and supporting brief, 

the Motion to Stay should be granted. 
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