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INTERVENOR THE NATIONAL ORGANIZATION OF  
LIFE AND HEALTH INSURANCE GUARANTY ASSOCIATIONS' 

PROPOSED ORDER IF COURT APPROVES THE PLAN 
 

IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 

In re: Senior Health Insurance  : 
Company of Pennsylvania in  :   No. 1 SHP 2020 
Rehabilitation    : 
 

ORDER APPROVING  
SECOND AMENDED REHABILITATION PLAN AS MODIFIED 
 
And now this ___ day of ___, ____, upon consideration of the pleadings, 

testimony at the hearing, the parties' proposed findings of fact, conclusions of law, 

and post-hearing memoranda, and any response thereto, the Court ORDERS as 

follows: 

1. The Second Amended Plan of Rehabilitation (the "Plan") is approved, 

subject to the following modifications: 

A. The Plan is modified to include the following statement at the 

end of the section on Key Considerations for Policyholders at page 16 

(following paragraph 1, line 5):  "Rate increases or benefit modifications 

elected by policyholders (or default selections in the event a policyholder 

does not select an option) are permanent and irreversible modifications of 

the policies." 

B. To avoid policyholder confusion as to the nature and 

significance of policy restructuring and unfunded benefit liability, the 
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language regarding policy restructuring and unfunded benefit liability (page 

14, Section 7 – Effect of Elections, last sentence; page 36, numbered 

paragraph (1); page 81, first paragraph, third sentence through the end of the 

paragraph; pages 91-92, entire Section H – Policy Restructuring; page 129, 

numbered paragraph (94)) is stricken from the Plan. 1    

C. The references to the GA coverage limit and projected GA rate 

increases in liquidation from the Illustrative Policyholder Guidance Page 

(Ex. RP 55, pages 69-80, fourth row on the right under "YOUR CURRENT 

POLICY" and footnote 1) are deleted and the all-caps language in the note at 

the bottom of the Illustrative Policyholder Guidance Page is revised to state 

that "POLICYHOLDERS MAY HAVE DIFFERENT OPTIONS" rather 

than "FEWER OPTIONS" in liquidation  (Ex. RP 55, pages 69-80, second 

sentence in blue box at the bottom of the page).  To the extent the 

Rehabilitator provides the information in the Illustrative Policyholder 

Guidance Page in a revised form, any such policyholder guidance shall 

comply with the directions in this subparagraph. 

                                                 
1 Alternatively, "To avoid confusion as to the permanence of benefit modifications elected under 
the Plan, the sentence 'If made, those payments will take the form of extensions of the benefit 
periods in the affected policies.' at Section VI.H, page 92, lines 13-14, is stricken from the Plan."    
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2. The Rehabilitator is further directed to take the following actions in 

conjunction with the Court's approval of the Second Amended Plan of 

Rehabilitation, as modified:   

A.   The Rehabilitator shall make an updated version of the Plan 

containing these revisions publicly available and dated as of the date of this 

Court's Order Approving the Second Amended Rehabilitation Plan as 

Modified.   

B. All policyholder communications sent by or on behalf of the 

Rehabilitator or SHIP regarding the policyholder elections pursuant to the 

Plan shall contain statements similar to that set forth in 1(A) above regarding 

permanence and such statements shall be given emphasis, either through 

underlining, boldface, larger, or all-caps font.   

C. The Rehabilitator shall coordinate with NOLHGA to provide 

information to policyholders about the existence of the GA system, 

consistent with the information reflected in the document entitled "Summary 

of Policyholder Protection by Guaranty Associations in Liquidations," 

introduced as Ex. N 1. 

D. The Rehabilitator shall give NOLHGA a meaningful 

opportunity to review and comment on all policyholder communications sent 

by or on behalf of the Rehabilitator or SHIP that address the possibility of 
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liquidation, the existence of the GA system, the rights and obligations of the 

GAs in liquidation, or the coverage policyholders may receive from the GAs 

in liquidation.  The Rehabilitator shall further cooperate with NOLHGA to 

enable NOLHGA to provide to policyholders supplemental information 

about the GA system and benefits that may be provided by the GAs if 

NOLHGA deems such communication necessary.    

E. The Rehabilitator shall coordinate with NOLHGA regarding 

providing any information to policyholders of the existence of the GA 

system, consistent with the information reflected in Ex. N 1.   

F. The Rehabilitator shall make a separate filing with the Court 

addressing the proposed policy restructuring and clearly explaining that the 

proposed restructuring and calculation of unfunded benefit liability is a 

notional accounting practice undertaken for tax purposes that will not affect 

policyholders' rights, options, or benefits; SHIP's contractual obligations 

under its policies; or GA coverage of SHIP's contractual obligations.  

G. The Rehabilitator shall file a report with this Court within one-

hundred and twenty (120) days of the due date for policyholder elections in 

Phase One outlining the results of the policyholder elections and the impact 

such elections are projected to have on SHIP's funding gap.  
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H. Before implementing any Phase Two plans or communicating 

with policyholders regarding any further modifications of benefits or rate 

increases in Phase Two, the Rehabilitator shall file an application with this 

Court for approval to implement Phase Two, providing, at minimum, detail 

on any rate increases or benefit modifications to be implemented or offered 

to policyholders and the specific next steps to be taken in Phase Two.  

Interested parties will be given an opportunity to comment on the 

Rehabilitator's application regarding the implementation of Phase Two.     

I. In her publicly filed Annual Report to the Court, the 

Rehabilitator shall include updated information about the remaining assets in 

the Transamerica trust and the remaining recaptured liabilities.  The 

Rehabilitator shall include the information to be provided by Transamerica 

to SHIP pursuant to Section 2.2 of, and Exhibit A to, the Recapture 

Agreement (with the exception of the seriatim asset listing and the seriatim 

list of reserves).  

J. In her publicly filed Annual Report to the Court, the 

Rehabilitator shall include information about the reinsurance agreements 

with American Health and Life Insurance Company and Primerica Life 

Insurance Company and shall confirm that none of SHIP's assets are being 
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used to pay claims under the policies reinsured pursuant to those reinsurance 

agreements during rehabilitation.   

K. The Rehabilitator shall provide NOLHGA with the Assignment 

Agreement with Conseco Life Insurance Company related to SHIP's non-

LTC policies, the related Trust Agreement (or other documentation related 

to the trust), and other information regarding the non-LTC policies as 

reasonably requested by NOLHGA.   

L. The Rehabilitator shall coordinate with NOLHGA 

meaningfully in advance of any future liquidation of SHIP and shall respond 

to NOLHGA's reasonable requests for information regarding SHIP's 

financial condition, its assets, administration of its policies, key vendor 

relationships (e.g., Long Term Care Group and Fuzion), and related matters. 

 
 

           
 MARY HANNAH LEAVITT, President Judge Emerita 
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INTERVENOR THE NATIONAL ORGANIZATION OF  
LIFE AND HEALTH INSURANCE GUARANTY ASSOCIATIONS' 

PROPOSED ORDER IF COURT DISAPPROVES THE PLAN 

IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

 
In re: Senior Health Insurance  : 
Company of Pennsylvania in  :   No. 1 SHP 2020 
Rehabilitation    : 
 

ORDER DISAPPROVING  
SECOND AMENDED PLAN OF REHABILITATION 

 
And now this ___ day of ___, ____, upon consideration of the pleadings, 

testimony at the hearing, the parties' proposed findings of fact, conclusions of law, 

and post-hearing memoranda, and any response thereto, the Court ORDERS as 

follows: 

1. The Second Amended Plan of Rehabilitation is disapproved. 

2. The Rehabilitator is directed to take the following actions in 

conjunction with the Court's disapproval of the Second Amended Plan of 

Rehabilitation:   

A. The Rehabilitator shall coordinate with NOLHGA to provide 

information to policyholders about the existence of the GA system, 

consistent with the information reflected in the document entitled "Summary 

of Policyholder Protection Provided by GAs in Liquidations," introduced as 

Ex. N 1.    
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B. The Rehabilitator shall give NOLHGA a meaningful 

opportunity to review and comment on all policyholder communications sent 

by or on behalf of the Rehabilitator or SHIP that address the possibility of 

liquidation, the existence of the GA system, the rights and obligations of the 

GAs in liquidation, or the coverage policyholders may receive from the GAs 

in liquidation.  The Rehabilitator shall further cooperate with NOLHGA to 

enable NOLHGA to provide to policyholders supplemental information 

about the GA system and benefits that may be provided by the GAs if 

NOLHGA deems such communication necessary.   

C. In her publicly filed Annual Report to the Court, the 

Rehabilitator shall include updated information about the remaining assets in 

the Transamerica trust and the remaining recaptured liabilities.  The 

Rehabilitator shall include the information to be provided by Transamerica 

to SHIP pursuant to Section 2.2 of, and Exhibit A to, the Recapture 

Agreement (with the exception of the seriatim asset listing and the seriatim 

list of reserves).  

D. In her publicly filed Annual Report to the Court, the 

Rehabilitator shall include information about the reinsurance agreements 

with American Health and Life Insurance Company and Primerica Life 

Insurance Company and shall confirm that none of SHIP's assets are being 
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used to pay claims under the policies reinsured pursuant to those reinsurance 

agreements during rehabilitation.   

E. The Rehabilitator shall provide NOLHGA with the Assignment 

Agreement with Conseco Life Insurance Company related to SHIP's non-

LTC policies, the related Trust Agreement (or other documentation related 

to the trust), and other information regarding the non-LTC policies as 

reasonably requested by NOLHGA.   

F. The Rehabilitator shall coordinate with NOLHGA 

meaningfully in advance of any future liquidation of SHIP and shall respond 

to NOLHGA's reasonable requests for information regarding SHIP's 

financial condition, its assets, administration of its policies, key vendor 

relationships (e.g., Long Term Care Group and Fuzion), and related matters. 

 

             
   MARY HANNAH LEAVITT, President Judge Emerita 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 

 
In re: Senior Health Insurance Company   : No. 1 SHP 2020 
of Pennsylvania (In Rehabilitation)   : 

 
PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW OF 

INTERVENOR THE NATIONAL ORGANIZATION OF  
LIFE AND HEALTH INSURANCE GUARANTY ASSOCIATIONS 

 
 

PROPOSED FINDINGS OF FACT 
 

Proposed Findings of Fact as to NOLHGA 
 
1. The National Organization of Life and Health Insurance Guaranty 

Associations ("NOLHGA") intervened in this proceeding regarding Senior Health 

Insurance Company of Pennsylvania ("SHIP") to offer specific suggestions on the 

Second Amended Rehabilitation Plan (the "Plan"), to provide background 

information as to the guaranty association ("GA") system and the GAs' rights and 

obligations to policyholders in the event of an order of liquidation with a finding of 

insolvency, and to identify and request certain information material to the GAs' 

fulfillment of their statutory obligations.  Tr. 630:7-632:23; 684:3-685:20.   

2. NOLHGA's member life and health GAs were created by statutes to 

protect policyholders when a life or health insurance company becomes insolvent.  

Tr. 606:3-6; 606:25-607:2; National Association of Insurance Commissioners Life 

and Health Insurance Guaranty Association Model Act ("Model Act") § 2; see 

also, e.g., 40. P.S. § 991.1701.   
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3. In the event of an order of liquidation with a finding of insolvency 

against SHIP, NOLHGA's member GAs would be activated ("triggered") to 

provide coverage to SHIP policyholders, subject to individual GA limits.  Tr. 

610:23-612:19; Model Act §§ 5(L) and 8(B); see also, e.g., 40 P.S. §§ 991.1702 

and 991.1706(b).  Most of NOLHGA's member GAs could be affected by a 

liquidation of SHIP.  Tr. 614:23-615:4; NOLHGA Application To Intervene, ¶ 3 

(identifying 47 potentially affected GAs).   

4. NOLHGA has substantial experience with insurance receiverships, 

including involvement in approximately one hundred multi-state receiverships, 

approximately nine of which involved long-term care ("LTC") insurance.  Tr. 

609:23-25; 610:10-16.   

5. NOLHGA presented two witnesses—Peter Gallanis, President of 

NOLHGA, and Matthew Morton, actuary with the Long Term Care Group and 

advisor to NOLHGA.   

6. Mr. Gallanis testified about NOLHGA's recommendations related to 

the Plan, GA rights and obligations in liquidation, and how NOLHGA works with 

affected GAs to plan for and execute the discharge of their statutory obligations 

related to an insolvent insurer.   

7. Mr. Morton testified about GA coverage and rate increases 

implemented by GAs in liquidation.   
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8. The Court found the testimony provided by Mr. Gallanis and Mr. 

Morton to be credible in all respects.  

Proposed Findings of Fact Relevant to NOLHGA's Recommendations and  
the Second Amended Rehabilitation Plan 

 
9. SHIP's current surplus deficit or "funding gap" is approximately $1.2 

billion.  Tr. 44:1-9; 44:24-45:5; 97:1-15.   

10. The Pennsylvania Insurance Department offered testimony through 

Patrick Cantilo, the Special Deputy Rehabilitator ("SDR"), that the Plan is not 

likely to return SHIP to solvency or to eliminate SHIP's funding gap.  Tr. 80:7-12; 

90:25-91:6; 190:5-7; 191:13-18; 306:11-23.  Whether the Plan ultimately 

eliminates the funding gap depends on policyholder behavior and external factors 

including market and investment rates.  Tr. 90:25-91:6; 191:13-18. 

11. The Plan itself states the following as part of an Important Notice:   

THE PLAN IS DESIGNED TO REDUCE OR ELIMINATE THE 
SHORTFALL BETWEEN SHIP'S PROJECTED LIABILITIES AND 
THE ASSETS AND PREMIUMS PROJECTED TO BE 
AVAILABLE TO FUND SUCH LIABILITIES. THERE CAN BE 
NO ASSURANCE THAT THE PLAN WILL SUCCEED IN THIS 
GOAL. IF THE PLAN FAILS IN THIS RESPECT, IT IS 
POSSIBLE THAT SHIP WILL BE PLACED IN LIQUIDATION. 

 
Ex. RP 55, at 8 (emphasis added).   

 
12. If the Plan does not reduce the deficit sufficiently, SHIP likely will 

face liquidation, either as an alternative to Phase Two or in Phase Three.  Ex. RP 

55, at 8, 69, 81; Tr. 186:1-2; 190:2-7; 306:11-23.   
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13. The policyholder elections to modify premiums and/or benefits, the 

centerpiece of Phase One of the Plan, are intended to be permanent policy 

modifications to effectuate the purpose of reducing or eliminating the funding gap.  

Tr. 334:14-18.   

14. Permanence creates certainty, which is necessary both for 

policyholders attempting to evaluate their options and NOLHGA's member GAs if 

liquidation is ultimately deemed necessary.  Tr. 348:24-349:12; 616:4-16.   

15. Given the importance of permanence, it is important for the Plan and 

policyholder communications related to the Plan to emphasize the permanence of 

policyholder elections and modifications to premiums and benefits made pursuant 

to the Plan.   

16. Permanence should be emphasized and clarified in certain places, 

including specifically in the Key Considerations for Policyholders section of the 

Plan.  Tr. 617:1-11.   

17. NOLHGA is concerned about certain information related to GA 

coverage in liquidation that the SDR testified would be provided to policyholders, 

specifically information related to GA coverage and premium rates in liquidation 

as set forth in the sample Illustrative Policyholder Guidance Pages.  Tr. 127:10-17; 

24-25; 128:1; 131:6-12; 622:1-626:19.   
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18. The discussion of the GA coverage limit in the sample Illustrative 

Policyholder Guidance Pages could be confusing and misleading to policyholders 

in the event of statutory changes, and the projected GA rate increase information is 

speculative and without basis.  Tr. 622:1-625:16.   

19. The all-caps language in the sample Illustrative Policyholder 

Guidance Pages stating that policyholders would have "fewer" options in the event 

of a liquidation of SHIP is misleading but would not be misleading if the word 

"fewer" is replaced with "different."  Tr. 625:17-626:19. 

20. The sample document that NOLHGA provided to the Court and 

Rehabilitator with its Formal Comments, entitled "Summary of Policyholder 

Protection by Guaranty Associations in Liquidations" was helpful.  It provides 

certain information about what the GA system does, how it works, and what 

benefits are provided by GAs in the event of a liquidation of a member insurer.  

Because the information is helpful, it would be appropriate to share such 

information in the policyholder election package to be sent during Phase One of 

the Plan.  Tr. 626:20-628:7 & Ex. N 1.     

21. The two policyholders who testified, James Lapinski and Rose Marie 

Knight, credibly expressed concern and confusion as to the availability of GA 

coverage and what effect the Plan has on GA coverage.  Tr. 896:7-10; 935:22-

936:5.  The Court attempted to address their concern and confusion at the hearing 
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by explaining that no order of the Court would make GA coverage unavailable to 

the policyholders.  Tr. 971:20-972:1.   

22. The confusion of the testifying policyholders suggests that other 

policyholders also may be confused on matters related to GA benefits.  

Accordingly, it is appropriate and advisable for NOLHGA to review and comment 

on policyholder communications that reference liquidation, GA coverage, or 

actions that GAs could take in liquidation before such communications are 

delivered to policyholders.  Tr. 644:24-645:3.  

23. While the SDR testified that the proposed policy restructuring related 

to unfunded benefit liability as addressed in the Plan would not affect 

policyholders' rights, options, or benefits, Tr. 140:25-141:6; 143:2-13, the two 

policyholders who testified at the hearing interpreted language in the Plan at 

Section VI.H, page 91-92, as removing benefits or canceling GA coverage.  Tr. 

920:10-924:17; 935:22-936:18.   

24. There is a potential for confusion created by the Plan's discussion of 

policy restructuring and unfunded benefit liability; therefore, discussion of that 

notional accounting practice should be deferred to a later date.  Tr. 617:15-619:3.     

25. As presently stated in the Plan, there is certain language regarding the 

unfunded benefit liability that could be read to impact benefits under the policies 

and impact the permanence of benefit modifications made under the Plan.  Tr. 
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617:15-618:7; see Ex. RP 55, Section VI.H, at 92 ("If made, those payments will 

take the form of extensions of the benefit periods in the affected policies.").  This 

concept requires clarification if it remains in the Plan. 

26. The Plan provides that "At the conclusion of Phase One and 

continuously thereafter its results will be evaluated and, in due course, a 

determination will be made as to whether and, if so how, Phase Two should be 

implemented."  Ex. RP 55, at 34, Section L.1.   

27. Specific details about Phase Two of the Plan were not presented, and 

the SDR indicated that the Plan provides flexibility for changing the terms of Phase 

Two.  Tr. 98:19-99:3.   

28. The reason given by the SDR for not being able to provide details 

about Phase Two was that the funding gap remaining after Phase One (and the 

steps necessary to eliminate the funding gap in Phase Two) depends in large part 

on the policyholder elections in Phase One.  Tr. 98:19-25; 185:16-18; 339:1-4; 17-

22 (testimony of SDR explaining uncertainty as to Phase Two and anticipated time 

to implement Phase One and analyze how much of the funding gap is resolved 

before developing a specific approach for Phase Two).   

29. The SDR anticipates reporting to the Court on the results of Phase 

One and on what the Rehabilitator envisions for Phase Two.  Tr. 99:5-8; 310:15-

20.   
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30. The SDR further acknowledged that Phase One of the Plan could be 

approved subject to separate approval of any Phase Two adjustments.  Tr. 312:18-

23.   

31. The SDR expects to have good guidance on the impact policyholder 

elections in Phase One have on the funding gap within two to three months after 

the elections are made.  Tr. 339:17-22. 

32. The Rehabilitator should provide additional information, and 

interested parties should have an opportunity to comment, before Phase Two of the 

Plan is implemented.  Tr. 629:11-19.   

33. Apart from SHIP's LTC policies subject to the Plan, SHIP has 

approximately 45,000 non-LTC policies in force that appear to have been, in some 

fashion, transferred or assigned to Conseco Life Insurance Company.  Tr. 28:1-11; 

see also Ex. RP 55, at 157 (describing Assignment Agreement with Conseco Life 

Insurance Company).   

34. The Rehabilitator should provide information about SHIP's non-LTC 

policies, the Assignment Agreement with Conseco Life Insurance Company and 

any related security/collateral agreements to NOLHGA now because, consistent 

with the hearing testimony, in the event of a liquidation of SHIP, the GAs would 

have potential liabilities as to these non-LTC policies as well.  Tr. 630:7-631:9; 

754:16-755:7.    
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35. The SDR also testified to approximately 2,000 LTC policies that were 

reinsured by SHIP under reinsurance agreements, and specifically (1) the 

overfunding of a trust related to a Reinsurance Agreement with Transamerica, and 

SHIP's right to recoup such overfunded assets once the related liabilities have been 

resolved, and (2) the Plan's proposal to treat claims by the ceding insurers under 

the two other indemnity reinsurance agreements as breach of contract claims.  Tr. 

150:6-153:4; 154:12-15.   

36. The Rehabilitator should provide information now to NOLHGA about 

the Transamerica trust and the run-off of the recaptured liabilities and about the 

disposition of the reinsurance agreements with American Health and Life 

Insurance Company and Primerica Life Insurance Company, based on the 

testimony and pleadings.  Tr. 631-12-632:9; NOLHGA's 11-30-20 Amended 

Formal Comments, at 17; see also NOLHGA's 12-9-20 Response to the 

Rehabilitator's Application for Approval of Senior Health Insurance Company of 

Pennsylvania's Recapture Agreement with Transamerica Life Insurance Company, 

at 4.1   

                                                 
1NOLHGA originally made this request at the time the Rehabilitator sought approval of the 
Recapture Agreement.  The Rehabilitator committed to providing "the value of assets in the trust 
and estimated outstanding liabilities" related to the transferred assets and recaptured liabilities in 
the Transamerica trust in the annual report filed in response to a request for such information by 
NOLHGA.  Compare 12-16-20 Reply in Support of Application for Approval of Senior Health 
Insurance Company of Pennsylvania's Recapture Agreement with Transamerica Life Insurance 
Company, at 1-2 with NOLHGA's 12-9-20 Response to the Rehabilitator's Application for 
Approval of Senior Health Insurance Company of Pennsylvania's Recapture Agreement with 
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37. Because of the likelihood that SHIP will face liquidation if the Plan 

does not reduce the funding gap sufficiently, the Pennsylvania Insurance 

Department should coordinate with NOLHGA and its member GAs and provide 

standard information to NOLHGA on SHIP's financial condition, its assets, 

administration of its policies, key vendor relationships (e.g., Long Term Care 

Group ("LTCG") and Fuzion), and related matters so that NOLHGA is in a 

position to assist member GAs in responding to policyholder inquiries and in 

preparing for any ultimate order of liquidation.  Tr. 644:10-645:10. 

Proposed Findings of Fact as to the GA System 
 
38. NOLHGA's member GAs are nonprofit entities created by state 

statutes to protect policyholders against failure in the performance of contractual 

obligations under life and health insurance policies and annuity contracts due to the 

impairment or insolvency of the member insurer that issued the policies or 

contracts, usually when a company becomes subject to an order of liquidation with 

a finding of insolvency. Tr. 606:3-7; Model Act § 2(A); see also, e.g., 40 P.S. §§ 

991.1701, et seq.  

                                                 
Transamerica Life Insurance Company, at 3.  However, the Rehabilitator ultimately did not 
include that information in the annual report filed in March.  See Exhibit A, 3-31-21 Notice of 
Filing of Quarterly Report (reporting loss on the Transamerica recapture (along with a summary 
of the recapture), but not the current value of transferred assets and recaptured liabilities and 
other details requested by NOLHGA).     
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39. Fifty-one GAs are members of NOLHGA—one for each state and the 

District of Columbia.  Tr. 607:5-10.  NOLHGA is the nonprofit association of 

those 51 member guaranty associations.  It was formed by its member GAs to 

promote, coordinate, and support the plans pursuant to which individual guaranty 

associations satisfy their statutory obligations.  Tr. 607:5-9; 608:2-7; Model Act § 

8(M) ("The Association may join an organization of one or more other State 

associations of similar purposes, to further the purposes and administer the powers 

and duties of the Association."); see also, e.g., 40 P.S. § 991.1706(n).   

40. The GAs regularly coordinate activities with each other and 

predominantly through NOLHGA.  Tr. 606:2-3.   

41. NOLHGA is a forum for the individual GAs to pursue collaboration 

and coordination in multi-state insolvencies to effectively and efficiently carry out 

their statutory mandates of protecting policyholders.  Tr. 608:15-609:7.   

42. Through NOLHGA, member GAs receive and analyze pertinent facts 

of an impending insolvency, assess and evaluate the implications of those facts for 

the development of a plan to satisfy statutory obligations, and discuss and decide 

upon coordination plans to serve the needs and obligations of the GAs.  Tr. 609:8-

22.   

43. NOLHGA monitors companies in rehabilitation when there appears to 

be a likelihood of an eventual liquidation, particularly when multiple states are 
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involved and financial stakes are high, in order to prepare for liquidation and the 

obligations NOLHGA's affected member GAs would have in that event.  Tr. 

612:6-613:2.     

44. NOLHGA's members have the statutory right to appear or intervene 

before a court or agency "with jurisdiction over an impaired or insolvent insurer 

concerning which the Association is or may become obligated" or "with 

jurisdiction over any person or property against which the Association may have 

rights through subrogation or otherwise."  Model Act §§ 8(J) and 5(L) (defining 

"insolvent insurer" as "a member insurer which after the effective date of this Act, 

is placed under an order of liquidation by a court of competent jurisdiction with a 

finding of insolvency"); see also, e.g., 40 P.S. §§ 991.1706(l) and 1702.  

45. NOLHGA has appeared in this proceeding in its associational 

capacity.  NOLHGA's Application To Intervene, ¶ 6.     

46. NOLHGA's members would be creditors of SHIP's estate in the event 

of liquidation with the same priority as SHIP's policyholders (and higher priority 

with respect to claims for certain expenses related to handling claims).  Model Act 

§ 14(C) ("[T]he Association shall be deemed to be a creditor of the impaired or 

insolvent insurer to the extent of assets attributable to covered policies reduced by 

any amounts to which the Association is entitled as a subrogee pursuant to Section 

8K."); Model Act § 8(K)(2) ("The subrogation rights of the Association under this 
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subsection shall have the same priority against the assets of the impaired or 

insolvent insurer as that possessed by the person entitled to receive benefits under 

this Act."); see also, e.g., 40 P.S. §§ 221.3 (definition of "creditor") and 221.44(a)-

(b) (priority of distribution in liquidation). 

47. Licensed life and health insurers in each state are members of the GA 

for that state.  Tr. 643:3-10; Model Act § 6(A); see also, e.g., 40 P.S. § 

991.1704(a). 

48. GAs provide benefits to resident policyholders consistent with 

statutory limits.  Model Act § 3(A); see also, e.g., 40 P.S. § 991.1703(a).  All or 

virtually all SHIP policyholders are believed to be covered by a GA, typically the 

GA of the state in which they reside at the time of an entry of an order of 

liquidation with a finding of insolvency.  Tr. 610:17-19; 638:10-14.  Under statutes 

currently in effect, in the event SHIP is placed under an order of liquidation, the 

covering GA would provide each policyholder with coverage up to the maximum 

benefit under the policy or the statutory limit for GA coverage payments (if lower), 

which is $300,000 in most states and more in a few others.  Tr. 638:15-22; 799:14-

16; Model Act § 3(C)(2)(a)(ii)(II); see also, e.g., 40 P.S. § 991.1703(c)(1)(ii)(A)(II)(2).     

49. When LTC policyholders make claims ("go on claim") based on the 

terms of their policy and receive benefits from their GA, those benefits are paid in 

full until the policyholder exhausts either the maximum benefits under the policy 
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or exceeds the statutory coverage limit.  (Only benefits paid by the GA after 

liquidation count toward the statutory coverage limit, while any benefits paid under 

the policy by the insurer or GA count toward the policy maximum.)  Most LTC 

policyholders are never affected by the statutory coverage limit, either because  

(1) the maximum benefit under the policy is less than the statutory coverage limit, 

(2) they never go on claim, or (3) they do not persist on claim long enough to 

exceed the statutory coverage limit.  Tr. 781:21-783:1; 800:24-801:15. 

50. GAs have flexibility in designing response plans that are appropriate 

to a particular insolvency in which GAs may be statutorily activated to protect 

policyholder benefits.  Tr. 634:21-635:6.  For instance, GAs may continue 

coverage under the policy and retain the obligation to pay claims as they come due 

and to receive premiums under the policy.  Tr. 635:7-19; 640:7-11; Model Act §§ 

8(B)(1) and 8(D); see also, e.g., 40 P.S. §§ 991.1706(b)(1) and (e).  They may 

effectuate a transfer of the business, generally supported by assets of the estate of 

the failed company and supported by funding from the GAs.  Tr. 635:22-636:10.  

A less frequently used alternative is for a GA to issue alternative policies as a 

substitute for policies issued by the failed company.  Tr. 636:13-25; Model Act § 

8(B)(2); see also, e.g., 40 P.S. § 991.1706(b)(2).   
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51. When a company in rehabilitation moves into liquidation, the GAs 

generally coordinate with the receiver, especially in large and complex 

receiverships to ensure a smooth transition for policyholders.  Tr. 637:1-638:1.   

52. In providing continuing coverage, GAs may seek rate increases on 

premiums and have done so recently.  Tr. 640:7-11; Model Act § 8(L)(9); see also, 

e.g., 40 P.S. § 991.1706(m)(9). 

53. In the Pennsylvania liquidation involving Penn Treaty Network 

America Insurance Company and American Network Insurance Company 

(collectively referred to as "Penn Treaty"), NOLHGA's member GAs sought rate 

increases and alternatively offered policyholder benefit modification options 

similar to those offered in the Plan.  Tr. 640:25-641:12; 802:2-803:3; 809:13-

810:7.   

54. The options offered by the GAs in the Penn Treaty liquidation are 

illustrative of what GAs could offer in a future LTC liquidation; however, there is 

no limitation on GAs making options more or less complex than those offered in 

Penn Treaty.  Tr. 641:13-25. 

55. NOLHGA's member GAs could not, however, offer a benefit 

modification option where GAs would guaranty benefits in excess of the statutory 

GA coverage limits.  Tr. 811:6-9.   
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56. The nationwide rate increase program implemented by the GAs for 

Penn Treaty policies resulted in most states approving 100% of the requested rate 

increases and the others approving a significant portion of the requested increase, 

with 44 out of 48 states issuing their approvals within 15 months of the initial 

filing.  Tr. 808:2-15, 18-19.   

57. The methodology for calculating premium rate increases used by the 

GAs in the Penn Treaty nationwide program, is similar to the "If Knew" 

methodology proposed in the Plan with two significant exceptions; the Plan 

proposes to calculate rate increases on an individualized basis while the Penn 

Treaty rate increase program was developed on a cohort basis and the premium 

rates were based on benefits capped at GA statutory coverage limits.  Tr. 55:11-14; 

803:18-24.   

58. If estate assets and premiums from policyholders are inadequate to 

cover claims in liquidation, GAs have the authority to assess their member insurers 

according to a methodology set forth in their governing statutes.  Tr. 642:21-643:2; 

Model Act § 9(A) ("For the purpose of providing the funds necessary to carry out 

the powers and duties of the Association, the board of directors shall assess the 

member insurers, separately for each account, at such time and for such amounts as 

the board finds necessary."); Model Act § 9(C)(3) ("The amount of the Class B 

assessment for long-term care insurance written by the impaired or insolvent 
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insurer shall be allocated according to a methodology included in the Plan of 

Operation and approved by the Commissioner.  The methodology shall provide for 

50% of the assessment to be allocated to accident and health member insurers and 

50% to be allocated to life and annuity member insurers.")2; see also 40 P.S. § 

991.1707(a) and (c)(2).   

59. In many states, member insurers may be able to offset some portion of 

GA assessment payments against state premium taxes that the insurance company 

would otherwise be obligated to pay.  Tr. 643:22-644:3.  In a few states, member 

insurers may impose a surcharge on health insurance policies to recoup GA 

assessments paid for health insurance insolvencies.  Tr. 84:19-22; see, e.g., CA 

INS § 1067.08(i). 

60. NOLHGA is ready and willing to coordinate with the Rehabilitator so 

that its member GAs will be prepared if SHIP ultimately is liquidated.  Tr. 644:13-

645:14; 685:13-20; 755:8-756:4.  NOLHGA's assistance will be helpful to the 

Rehabilitator.  

                                                 
2 Not all states have adopted the most recent amendments to the Model Act which includes this 
assessment split for LTC insolvencies.  In the states that have not adopted the amendment to this 
section, assessments for LTC insolvencies are allocated primarily to accident and health member 
insurers.  See NAIC Life and Health Insurance Guaranty Association Model Act Adoption Chart, 
at 40, available at https://content.naic.org/sites/default/files/model-law-520-life-health-
guaranty.pdf; NAIC Life and Health Insurance Guaranty Association Model Act, as amended in 
2009 (superseded). 

https://content.naic.org/sites/default/files/model-law-520-life-health-guaranty.pdf
https://content.naic.org/sites/default/files/model-law-520-life-health-guaranty.pdf
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61. To the extent that any of the foregoing findings of fact is determined 

to be a conclusion of law, the Court incorporates, adopts, and enters it as a 

conclusion of law. 

PROPOSED CONCLUSIONS OF LAW3 

 

1. This Court has authority to approve, disapprove, or modify and 

approve the Plan.  40 P.S. § 221.16(d) ("Upon application of the rehabilitator for 

approval of the plan, and after such notice and hearing as the court may prescribe, 

the court may either approve or disapprove the plan proposed, or may modify it 

and approve it as modified."). 

2. Article V of the Insurance Department Act was enacted to protect the 

interests of "insureds, creditors, and the public generally."  40 P.S. § 221.1(c); 

Koken v. Steinberg, 825 A.2d 723, 726 (Pa. Cmwlth. 2003) ("[A]n insurance 

regulator is charged not only with representing the public interest but the interests 

of policyholders and creditors as well.").   

3. Article V recognizes implementing "improved methods for 

rehabilitating insurers" by "involving the cooperation and management expertise of 

the insurance industry."  40 P.S. § 221.1(c)(ii).  

                                                 
3 These proposed conclusions of law are drafted for inclusion in any order approving the Plan or 
approving it with modification.  In the event the Court disapproves the Plan, NOLHGA submits 
that the following conclusions of law would be appropriate to include: 1-10, 12, 15, 21-27, and 
29(C)-(D) and (H)-(K).    
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4. It also recognizes "lessening the problems of interstate rehabilitation 

and liquidation by facilitating cooperation between states in the liquidation 

process."  40 P.S. § 221.1(c)(v). 

5. The statutory provisions are to be liberally construed to effectuate 

those purposes.  40 P.S. § 221.1(b). 

6. NOLHGA has substantial experience with insurance receiverships, 

including LTC receiverships.  NOLHGA is recognized by insurance regulators as 

"a vital resource for receivers in multistate life/health insolvencies."  NAIC 

Receiver's Handbook for Insurance Company Insolvencies ("NAIC Receiver's 

Handbook"), at 326 (2018) available at 

https://www.naic.org/documents/prod_serv_fin_receivership_rec_bu.pdf.4 

7. This experience arises in part because statutes recognize that GAs 

have an interest in both impaired and insolvent insurers.  See Model Act § 2 

(recognizing the GA's role in both circumstances) and § 5(K) & (L) (defining 

impaired and insolvent insurers)5; see also, e.g., 40 P.S. §§ 991.1701 & 1702.   

                                                 
4 See also NAIC Receiver's Handbook, at 326 (explaining that "[NOLHGA] performs analyses 
of various alternatives by which guaranty associations can fulfill their statutory obligation to 
protect policyholders and serves as the guaranty associations' national coordinating mechanism 
for resolving issues").    
5 The enabling statutes governing all of NOLHGA's member GAs are based on the Model Act.  
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8. SHIP is an impaired insurer because it has been placed under an order 

of rehabilitation by this Court.  Model Act § 5(K); see also, e.g., 40 P.S. § 

991.1702.   

9. GAs generally have discretion to take enumerated actions with regard 

to impaired insurers and are mandated to take certain actions with regard to 

insolvent insurers.  Model Act § 8; see also, e.g., 40 P.S. § 991.1706.   

10. GAs have the statutory right to appear or intervene before a court or 

agency "with jurisdiction over an impaired or insolvent insurer concerning which 

the Association is or may become obligated" or "with jurisdiction over any person 

or property against which the Association may have rights through subrogation or 

otherwise."  Model Act § 8(J); see also, e.g., 40 P.S. § 991.1706(l).  NOLHGA 

appeared and is participating in this proceeding in its associational capacity 

representing the interests of its members.   

11. NOLHGA's requests for modifications of the proposed Plan further 

the interests of the GAs by assuring that policyholders will have full and accurate 

information on which to base their decisions, including about the permanence of 

premium and benefit changes made during rehabilitation.  See 40 P.S. § 221.1(c) 

(referencing need to protect policyholders). 

12. NOLHGA's requests for information further the interests of the GAs 

by ensuring that the GAs, as the largest creditors of SHIP in the event of a future 
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liquidation, have adequate information and opportunity to prepare for that 

likelihood.  See Model Act § 14(C) ("[T]he Association shall be deemed to be a 

creditor of the impaired or insolvent insurer to the extent of assets attributable to 

covered policies reduced by any amounts to which the Association is entitled as a 

subrogee pursuant to Section 8K."); Model Act § 8(K)(2) ("The subrogation rights 

of the Association under this subsection shall have the same priority against the 

assets of the impaired or insolvent insurer as that possessed by the person entitled 

to receive benefits under this Act."); see also, e.g., 40 P.S. § 221.3 (definition of 

"creditor") and § 221.44(a)-(b) (priority of distribution in liquidation).  

13. While NOLHGA takes no position on whether the Plan should be 

approved, it advocates for clarity and accuracy consistent with its interests and 

with the interests of all affected by Article V of the Insurance Department Act.  

14. NOLHGA has accordingly offered certain specific recommendations 

that the Court agrees should be implemented to ensure certainty and clarity for 

policyholders.   

15. In particular, clear communication with policyholders regarding the 

existence and rights and obligations of the GA system is necessary and appropriate 

given the likelihood of an eventual liquidation of SHIP.  See generally Model Act 

§ 11(D) ("The liquidator, rehabilitator or conservator of an impaired or insolvent 
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insurer may notify all interested persons of the effect of this Act."); see also, e.g., 

40 P.S. § 991.1709(d).  

16. It is confusing and unnecessary to introduce policyholders to the 

concept of policy restructuring and unfunded benefit liability in connection with 

their options under Phase One as addressed in Section VI.H, page 91, and other 

sections of the Plan.  Moreover, the Rehabilitator's counsel indicated that the 

Rehabilitator intends to file a separate application addressing the policy 

restructuring issue that will explain the issue more broadly than the Plan does.  Tr. 

996:3-15. 

17. The Plan contemplates policyholder elections in Phase One and a 

transition to Phase Two after policyholder elections are made, implemented, and 

analyzed, but there is too much uncertainty as to Phase Two to approve that 

component of the Plan at this time.  The SDR testified that it would be appropriate 

to report to the Court or return to the Court for approval of any implementation of 

Phase Two adjustments.  Tr. 99:5-8; 310:15-20; 312:18-23.   

18. This Court has authority to require additional notice and hearings on 

the individual phases of the Plan.  40 P.S. § 221.16(d) ("Upon application of the 

rehabilitator for approval of the plan, and after such notice and hearing as the 

court may prescribe, the court may either approve or disapprove the plan proposed, 

or may modify it and approve it as modified." (emphasis added)). 
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19. Given the uncertainties highlighted at the hearing, additional notice 

and comment is required for the full execution of the Plan.  In particular, Phase 

Two has not been set with sufficient definiteness for this Court to evaluate 

adequately its effect on interested parties.  Cf. 40 P.S. § 221.1(c) (referring to 

purpose of Insurance Act as protecting "insureds, creditors, and the public 

generally").6   

20. The SDR also testified to willingness to have Phase Two separately 

approved, Tr. 312:18-23, which makes this issue uncontested.   

21. NOLHGA's member GAs, collectively, would be the largest creditors 

of the SHIP estate in the event of liquidation.  See 40 P.S. § 221.3 ("'Creditor' is a 

person having any claim, whether matured or unmatured, liquidated or 

unliquidated, secured or unsecured, absolute, fixed or contingent.").     

22. Because of the likelihood of an ultimate liquidation of SHIP as noted 

in the Plan and as testified to by the SDR, NOLHGA's member GAs are entitled to 

information regarding SHIP that they may need to answer policyholder questions 

and evaluate administration processes and systems to prepare for future liability.  

Such transfer of information is generally deemed appropriate to facilitate efficient 

                                                 
6 Implementation of Phase Two without notice and comment would be tantamount to amendment 
of the Plan.  Cf. Popowsky v. Pa. Public Utility Comm'n, 805 A.2d 637, 643 (Pa. Cmwlth. 2002) 
(construing Section 703 of the Public Utility Code to require the same scope of evidentiary 
hearings for Commission amendments of orders as for original orders). 
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administration.  See generally NAIC Receiver's Handbook, at 311 ("Maintaining 

open communication and cooperation between the guaranty associations and the 

receiver throughout the course of the receivership from prior to inception through 

the winding down of the insolvent estate will enable both the guaranty associations 

and the receiver to function more efficiently for the benefit of those whose interests 

they are obligated to serve."). 

23. This Court has authority to require additional reporting from the 

Rehabilitator.  See 40 P.S. § 221.8 ("The commissioner shall as receiver make such 

reports to the court at such times and in such manner as the court shall require."). 

24. In this regard, NOLHGA and its member GAs are entitled to 

information regarding SHIP's 45,0000 non-LTC policies that are subject to the 

Assignment Agreement (which was characterized as a reinsurance agreement by 

the SDR) with Conseco Life Insurance Company.  See Model Act § 8(N)(1)(a) 

("At any time within one hundred eighty (180) days of the date of the order of 

liquidation, the Association may elect to succeed to the rights and obligations of 

the ceding member insurer that relate to policies, contracts, or annuities covered, in 

whole or in part, by the Association, in each case under any one or more 

reinsurance contracts entered into by the insolvent insurer and its reinsurers and 

selected by the Association."); see also, e.g., 40 P.S. § 991.1706(o)(1)(i).  
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25. NOLHGA and its member GAs are likewise entitled to information 

regarding the disposition of the reinsurance agreements under which SHIP 

reinsured certain LTC policies and the impact of such disposition on SHIP's assets 

and liabilities.  

26. NOLHGA and its member GAs are further entitled to additional 

information to facilitate an eventual transition to liquidation if necessary.  Early 

exchange of information is deemed prudent by insurance regulators.  See generally 

NAIC Receiver's Handbook, at 327 ("Complexities in life/health insolvencies can 

be reduced by developing coordinated plans with guaranty association 

representatives and NOLHGA (if a multistate insolvency), as early as possible 

before a petition for receivership is filed."). 

27. To the extent that any of the foregoing conclusions of law is 

determined to be a finding of fact, the Court incorporates, adopts, and enters it as a 

finding of fact. 

28. Accordingly, the Court concludes that the relief requested by 

NOLHGA with respect to modifications to the Plan is reasonable, appropriate, and 

in the interest of policyholders, creditors and the public.  The Court will order that 

the following modifications be made to the Plan:     

A. The following statement shall be added at the end of the section 

on Key Considerations for Policyholders at page 16 (following paragraph 1, 
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line 5):  "Rate increases or benefit modifications elected by policyholders (or 

default selections in the event a policyholder does not select an option) are 

permanent and irreversible modifications of the policies."   

B. To avoid policyholder confusion as to the nature and 

significance of policy restructuring and unfunded benefit liability, the 

language regarding policy restructuring and unfunded benefit liability (page 

14, Section 7 – Effect of Elections, last sentence; page 36, numbered 

paragraph (1); page 81, first paragraph, third sentence through the end of the 

paragraph; pages 91-92, entire Section H – Policy Restructuring; page 129, 

numbered paragraph (94)) shall be stricken from the Plan.7 

C. The references to the GA coverage limit and projected GA rate 

increases in liquidation from the Illustrative Policyholder Guidance Page 

(Ex. RP 55, pages 69-80, fourth row on the right under "YOUR CURRENT 

POLICY" and footnote 1) shall be deleted, and the all-caps language in the 

note at the bottom of the Illustrative Policyholder Guidance Page should be 

revised to state that "POLICYHOLDERS MAY HAVE DIFFERENT 

OPTIONS" rather than "FEWER OPTIONS" in liquidation  (Ex. RP 55, 

                                                 
7 Alternatively, if the Court is not inclined to strike all of this material, NOLHGA proposes the 
following conclusion of law:  "To avoid confusion as to the permanence of benefit modifications 
elected under the Plan, the sentence 'If made, those payments will take the form of extensions of 
the benefit periods in the affected policies.' at Section VI.H, page 92, lines 13-14, shall be 
stricken from the Plan."    
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pages 69-80, second sentence in blue box at the bottom of the page).  To the 

extent the Rehabilitator provides the information in the Illustrative 

Policyholder Guidance Page in a revised form, any such policyholder 

guidance shall comply with the directions in this subparagraph.   

29. The Court further concludes that the relief requested by NOLHGA is 

reasonable, appropriate, and in the interest of policyholders, creditors and the 

public.  The Court will direct the Rehabilitator to take the following actions:   

A. The Rehabilitator shall make an updated version of the Plan 

containing these revisions publicly available and dated as of the date of this 

Court's Order Approving the Second Amended Rehabilitation Plan as 

Modified.   

B. All policyholder communications sent by or on behalf of the 

Rehabilitator or SHIP regarding the policyholder elections pursuant to the 

Plan shall contain statements similar to that set forth in 28(A) above 

regarding permanence and such statements shall be given emphasis, either 

through underlining, boldface, larger, or all-caps font. 

C. The Rehabilitator shall coordinate with NOLHGA to provide 

information to policyholders about the GA system, consistent with the 

information reflected in the document entitled "Summary of Policyholder 
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Protection by Guaranty Associations in Liquidations," introduced as Ex. N 

1.   

D. The Rehabilitator shall give NOLHGA a meaningful 

opportunity to review and comment on all policyholder communications sent 

by or on behalf of the Rehabilitator or SHIP that address the possibility of 

liquidation, the existence of the GA system, the rights and obligations of the 

GAs in liquidation, or the coverage policyholders may receive from the GAs 

in liquidation.  The Rehabilitator shall further cooperate with NOLHGA to 

enable NOLHGA to provide to policyholders supplemental information 

about the GA system and benefits that may be provided by the GAs if 

NOLHGA deems such communication necessary.    

E. The Rehabilitator shall make a separate filing with the Court 

addressing the proposed policy restructuring and clearly explaining that the 

proposed restructuring and calculation of unfunded benefit liability is a 

notional accounting practice undertaken for tax purposes that will not affect 

policyholders' rights, options, or benefits; SHIP's contractual obligations 

under its policies; or GA coverage of SHIP's contractual obligations.  

F. The Rehabilitator shall file a report with this Court within one-

hundred and twenty (120) days of the due date for policyholder elections in 
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Phase One outlining the results of the policyholder elections and the impact 

such elections are projected to have on SHIP's funding gap.  

G. Before implementing any Phase Two plans or communicating 

with policyholders regarding any further modifications of benefits or rate 

increases in Phase Two, the Rehabilitator shall file an application with this 

Court for approval to implement Phase Two, providing, at minimum, detail 

on any rate increases or benefit modifications to be implemented or offered 

to policyholders and the specific next steps to be taken in Phase Two.  

Interested parties shall be given an opportunity to comment on the 

Rehabilitator's application regarding the implementation of Phase Two.     

H. In her publicly filed Annual Report to the Court, the 

Rehabilitator shall include updated information about the remaining assets in 

the Transamerica trust and the remaining recaptured liabilities.  The 

Rehabilitator shall include the information to be provided by Transamerica 

to SHIP pursuant to Section 2.2 of, and Exhibit A to, the Recapture 

Agreement (with the exception of the seriatim asset listing and the seriatim 

list of reserves).  

I. In her publicly filed Annual Report to the Court, the 

Rehabilitator shall include information about the reinsurance agreements 

with American Health and Life Insurance Company and Primerica Life 
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Insurance Company and shall confirm that none of SHIP's assets are being 

used to pay claims under the policies reinsured pursuant to those reinsurance 

agreements during rehabilitation.   

J. The Rehabilitator shall provide NOLHGA with the Assignment 

Agreement with Conseco Life Insurance Company related to SHIP's non-

LTC policies, the related Trust Agreement (or other documentation related 

to the trust), and other information regarding the non-LTC policies as 

reasonably requested by NOLHGA.   

K. The Rehabilitator shall coordinate with NOLHGA 

meaningfully in advance of any future liquidation of SHIP and shall respond 

to NOLHGA's reasonable requests for information regarding SHIP's 

financial condition, its assets, administration of its policies, key vendor 

relationships (e.g., LTCG and Fuzion), and related matters. 
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Respectfully submitted, 

 
FAEGRE DRINKER BIDDLE &  
REATH LLP 

 
Dated:  June 14, 2021 

/s/ D. Alicia Hickok   
D. Alicia Hickok, PA ID No. 87604 

     One Logan Square, Suite 2000 
     Philadelphia, PA  19103 
     Telephone:  215-988-3364 
     Facsimile:  215-988-2857 
     alicia.hickok@faegredrinker.com 
 

 
Caryn M. Glawe (pro hac vice) 
Jane Dall Wilson (pro hac vice) 
300 North Meridian Street, Suite 2500 
Indianapolis, IN  46204 
Telephone:  317-237-0300 
Facsimile:  317-237-1000 
caryn.glawe@faegredrinker.com 
jane.wilson@faegredrinker.com  
 
Attorneys for the National Organization of 
Life and Health Insurance Guaranty 
Associations 
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foregoing Proposed Forms of Order, Findings of Fact, and Conclusions of Law by 
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Patrick Cantilo 
service@cb-firm.com 

 
A copy of the foregoing was also served by electronic transmission via PacFile 
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 

 
In re: Senior Health Insurance Company   : No. 1 SHP 2020 
of Pennsylvania (In Rehabilitation)   : 
 
 
 

POST-HEARING MEMORANDUM OF INTERVENOR 
THE NATIONAL ORGANIZATION OF  

LIFE AND HEALTH INSURANCE GUARANTY ASSOCIATIONS 
 

Pursuant to the Court's May 24, 2021 Order (the "Order"), Intervenor The 

National Organization of Life and Health Insurance Guaranty Associations 

("NOLHGA") respectfully submits this Post-Hearing Memorandum concurrently 

with (i) proposed findings of fact and conclusions of law and recommendations 

regarding the Second Amended Plan of Rehabilitation ("Plan") of Senior Health 

Insurance Company of Pennsylvania ("SHIP"), and (ii) alternative proposed orders 

on the Plan.1 

A. Background 

NOLHGA intervened in this proceeding and is filing this Post-Hearing 

Memorandum in its associational capacity as a representative voice of the guaranty 

                                                 
1 NOLHGA's Post-Hearing Memorandum, proposed Findings of Fact and Conclusions of Law, 
and Proposed Orders were developed by the NOLHGA SHIP Task Force and its legal counsel.  
Individuals representing 27 potentially affected GAs participated in the Task Force review 
process.  Task Force members, along with GA representative observers to the Task Force, 
NOLHGA staff, and Task Force consultants had an opportunity to review, comment on, and 
discuss a draft of this filing.  After the Task Force approved the draft filing, it was more widely 
circulated among all potentially affected GAs, who likewise had the opportunity to review and 
comment on the filing.  
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system.  NOLHGA and its member guaranty associations ("GAs") have an interest 

in the receivership of SHIP and the Plan.  SHIP is or was licensed in 46 states (not 

including Connecticut, New York, Rhode Island, and Vermont), as well as the 

District of Columbia and U.S. Virgin Islands.  Ex. RP 55, at 81.  Forty-seven of 

NOLHGA's member GAs therefore have potential obligations to SHIP's 

policyholders who reside in those jurisdictions.  (There is no GA in the U.S. Virgin 

Islands.)  SHIP's current surplus deficit or "funding gap" is approximately $1.2 

billion.  Tr. 44:1-9; 44:24-45:5; 97:1-15.  The Pennsylvania Insurance Department 

offered testimony through Patrick Cantilo, the Special Deputy Rehabilitator 

("SDR"), that it is not likely that the Plan will return SHIP to solvency and that the 

Plan will likely not eliminate SHIP's funding gap.  Tr. 80:7-12; 90:25-91:6; 190:5-

7; 191:13-18; 306:11-23.  Whether the Plan ultimately eliminates the funding gap 

depends on policyholder behavior and external factors including market and 

investment rates.  Tr. 90:25-91:6; 191:13-18. 

If the Plan is not approved or ultimately does not return SHIP to solvency, 

then NOLHGA's member GAs may become activated by an order of liquidation 

with a finding of insolvency to protect policyholders in accordance with applicable 

state GA statutes.  To the extent GAs provide coverage to SHIP policyholders, 

GAs would have claims against the SHIP estate.  As a result of their potential 

claims against the estate, the GAs are creditors, as that term is defined in 40 P.S. § 
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221.3.  As such, the interests of NOLHGA and its member GAs in the SHIP 

receivership are direct and substantial.  No other party to this proceeding represents 

the interests of NOLHGA or its member GAs.  Tr. 613:12-16.   

B. Questions Presented 

1. If the Court approves or modifies the Plan, should the Court 

implement NOLHGA's requested modifications and order certain other limited 

relief as requested by NOLHGA?   

2. If the Court disapproves the Plan, should the Court order the limited 

relief requested by NOLHGA?   

C. Argument and Requested Relief 

Consistent with the testimony of NOLHGA's President Peter Gallanis, 

NOLHGA neither endorses nor opposes the Plan.  See Tr. 605:13-17.  NOLHGA 

instead has proffered specific recommendations for the Court to consider as it 

evaluates the Plan.  It has also requested certain reporting and information 

regardless of whether the Court approves or disapproves the Plan, and this relief is 

equally important to NOLHGA and its member GAs.  For clarity, even if its 

requested modifications to the Plan are made, NOLHGA remains neutral and does 

not ask the Court either to approve or disapprove the Plan.     
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During the evidentiary hearing on the Plan, Mr. Gallanis credibly testified to 

the bases of NOLHGA's concerns with respect to the Plan, which are detailed in 

NOLHGA's proposed Findings of Fact and incorporated here.2     

If the Plan is approved, NOLHGA asks the Court to make the following 

specific modifications to the Plan and to direct the Rehabilitator to take the 

following actions (1) to clarify matters that may be confusing to policyholders and 

(2) to avoid uncertainty in the event of a future liquidation:   

• Emphasis on Permanence—To emphasize the fact that rate and 
benefit modifications made under the Plan are permanent, the 
following statement shall be added to the end of the section on Key 
Considerations for Policyholders at page 16 (following paragraph 1, 
line 5):  "Rate increases or benefit modifications elected by 
policyholders (or default selections in the event a policyholder does 
not select an option) are permanent and irreversible modifications of 
the policies."  All policyholder communications sent by or on behalf 
of the Rehabilitator or SHIP regarding the policyholder elections 
pursuant to the Plan shall contain similar statements regarding 
permanence and such statements shall be given emphasis, either 
through underlining, boldface, larger, or all-caps font.   

 
• Unfunded Benefit Liability—The language regarding policy 

restructuring and unfunded benefit liability (page 14, Section 7 – 
Effect of Elections, last sentence; page 36, numbered paragraph (1); 
page 81, first paragraph, third sentence through the end of the 
paragraph; pages 91-92, entire Section H – Policy Restructuring; page 
129, numbered paragraph (94)) shall be stricken from the Plan.3  

                                                 
2 Both of NOLHGA's witnesses, Mr. Gallanis and Mr. Matthew Morton, also testified credibly to 
the background of the GA system, GA rights and obligations in liquidation, and flexibility GAs 
have in discharging their obligations in liquidation by way of example of the Penn Treaty 
nationwide rate increase program.   
3 Alternatively, if the Court is not inclined to strike all of this material, NOLHGA proposes that 
the following sentence at Section VI.H, page 92, lines 13-14, be struck:  "If made, those 
payments will take the form of extensions of the benefit periods in the affected policies."  This 
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Consistent with her commitment to do so, the Rehabilitator shall be 
directed to make a separate filing with the Court addressing the 
proposed policy restructuring and clearly explaining that the proposed 
restructuring and calculation of unfunded benefit liability is a notional 
accounting practice undertaken for tax purposes that will not affect 
policyholders' rights, options, or benefits; SHIP's contractual 
obligations under its policies; or GA coverage of SHIP's contractual 
obligations.  

 
• Policyholder Guidance—The Rehabilitator shall remove references 

to the GA coverage limit and projected GA rate increases in 
liquidation from the Illustrative Policyholder Guidance Page (Ex. RP 
55, pages 69-80, fourth row on the right under "YOUR CURRENT 
POLICY" and footnote 1) and shall revise the all-caps language in the 
note at the bottom of the Illustrative Policyholder Guidance Page to 
state that "POLICYHOLDERS MAY HAVE DIFFERENT 
OPTIONS" rather than "FEWER OPTIONS" in liquidation  (Ex. RP 
55, pages 69-80, second sentence in blue box at the bottom of the 
page).  To the extent the Rehabilitator provides the information in the 
Illustrative Policyholder Guidance Page in a revised form, any such 
policyholder guidance shall comply with the directions in this 
paragraph.   

 
• Updated Public Version of Plan—The Rehabilitator shall be 

directed to make an updated version of the Plan containing these 
revisions publicly available.   

 
• Report on Policyholder Elections—The Rehabilitator shall file a 

report with this Court within one-hundred and twenty (120) days of 
the due date for policyholder elections in Phase One outlining the 
results of the policyholder elections and the impact such elections are 
projected to have on SHIP's funding gap.  

 
• Phase Two—Before implementing any Phase Two plans or 

communicating with policyholders regarding any further 
modifications of benefits or rate increases in Phase Two, the 
Rehabilitator shall file an application with this Court for approval to 

                                                 
change would more narrowly address NOLHGA's separate concern that the current discussion of 
the unfunded benefit liability could be read to create policy obligations.   
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implement Phase Two, providing, at minimum, detail on any rate 
increases or benefit modifications to be implemented or offered to 
policyholders and the specific next steps to be taken in Phase Two.  
Interested parties shall be given an opportunity to comment on the 
Rehabilitator's application regarding the implementation of Phase 
Two.     

 
 Regardless of whether the Plan is approved, NOLHGA asks the Court to 

direct the Rehabilitator to take the following actions, all of which are important to 

NOLHGA and its member GAs in the event of a future liquidation:   

• Policyholder Information on GA System—The Rehabilitator shall 
coordinate with NOLHGA regarding providing high-level information 
to policyholders of the existence of the GA system, consistent with the 
information reflected in the document entitled "Summary of 
Policyholder Protection by Guaranty Associations in Liquidation," 
introduced as Ex. N 1.   
 

• Policyholder Communications—The Rehabilitator shall give 
NOLHGA a meaningful opportunity to review and comment on all 
policyholder communications sent by or on behalf of the Rehabilitator 
or SHIP that address the possibility of liquidation, the existence of the 
GA system, the rights and obligations of the GAs in liquidation, or the 
coverage policyholders may receive from the GAs in liquidation.  The 
Rehabilitator shall further cooperate with NOLHGA to enable 
NOLHGA to provide supplemental information about the GA system 
and benefits that may be provided by the GAs to policyholders if 
NOLHGA deems such communication to be necessary.      

 
• Transamerica Recapture Information—In her publicly filed 

Annual Report to the Court, the Rehabilitator shall include updated 
information about the remaining assets in the Transamerica trust and 
the remaining recaptured liabilities.  The Rehabilitator shall include 
the information to be provided by Transamerica to SHIP pursuant to 
Section 2.2 of, and Exhibit A to, the Recapture Agreement (with the 
exception of the seriatim asset listing and the seriatim list of reserves).  
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• Other Reinsurance Agreements—In her publicly filed Annual 
Report to the Court, the Rehabilitator shall include information about 
the reinsurance agreements with American Health and Life Insurance 
Company and Primerica Life Insurance Company and shall confirm 
that none of SHIP's assets are being used to pay claims under the 
policies reinsured pursuant to those reinsurance agreements during 
rehabilitation.   

 
• Non-LTC Policies—The Rehabilitator shall provide NOLHGA with 

the Assignment Agreement with Conseco Life Insurance Company 
related to SHIP's non-LTC policies, the related Trust Agreement (or 
other documentation related to the trust), and other information 
regarding the non-LTC policies as reasonably requested by 
NOLHGA.   

 
• Coordination with NOLHGA—The Rehabilitator shall coordinate 

with NOLHGA meaningfully in advance of any future liquidation of 
SHIP and shall respond to NOLHGA's reasonable requests for 
information regarding SHIP's assets, liabilities, the administration of 
its policies, key vendor relationships (e.g., Long Term Care Group 
and Fuzion), and related matters. 

 
The directions to the Rehabilitator and modifications of the Plan that 

NOLHGA seeks promote the goals of disclosure and clarity that underpin informed 

policyholder decision-making or assist NOLHGA's member GAs in preparing for a 

possible liquidation.  They promote the public policy of the Pennsylvania 

Receivership Act, and they are not burdensome.  NOLHGA submits that the 

incorporation of these specific requests, as appropriate, in the Court's Order on the 

Plan will serve the interests of policyholders, creditors, and the public.  See 40 PS 

§ 221.1(c); Koken v. Steinberg, 825 A.2d 723, 726 (Pa. Cmwlth. 2003) ("[A]n 
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insurance regulator is charged not only with representing the public interest but the 

interests of policyholders and creditors as well.").      

D. Conclusion 

NOLHGA is submitting proposed Findings of Fact and Conclusions of Law 

for this Court to consider and use as the Court deems appropriate in any order 

entered on the Plan.  Consistent with NOLHGA's neutrality on the ultimate 

question of Plan approval, NOLHGA is submitting alternative proposed Orders 

that include the relief requested in the event the Court approves or otherwise 

modifies the Plan or, alternatively, disapproves the Plan.  For the foregoing 

reasons, NOLHGA asks the Court to implement its requested relief as appropriate 

in the Court's Order approving, modifying, or disapproving the Plan. 

Respectfully submitted, 

 
FAEGRE DRINKER BIDDLE &  
REATH LLP 

 
Dated:  June 14, 2021 

/s/ D. Alicia Hickok   
D. Alicia Hickok, PA ID No. 87604 

     One Logan Square, Suite 2000 
     Philadelphia, PA  19103 
     Telephone:  215-988-3364 
     Facsimile:  215-988-2857 
     alicia.hickok@faegredrinker.com 
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Caryn M. Glawe (pro hac vice) 
Jane Dall Wilson (pro hac vice) 
300 North Meridian Street, Suite 2500 
Indianapolis, IN  46204 
Telephone:  317-237-0300 
Facsimile:  317-237-1000 
caryn.glawe@faegredrinker.com 
jane.wilson@faegredrinker.com  
 
Attorneys for the National Organization of 
Life and Health Insurance Guaranty 
Associations 
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