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Jessica K. Altman, Insurance Commissioner of the Commonwealth of 

Pennsylvania, in her capacity as the Statutory Rehabilitator (“Rehabilitator”) of 

Senior Health Insurance Company of Pennsylvania (“SHIP”), hereby submits this 

Brief in Response to the Post-Hearing Submissions by Certain Intervenors. 

I. INTRODUCTION 

The Rehabilitation Plan should be approved.  On its face, the Second 

Amended Plan provides detailed and thoughtful analysis of SHIP’s history, its 

current condition, the stakeholders and their interests, the causes of SHIP’s poor 

financial health, and the method by which the Rehabilitator proposes to address 

SHIP’s problems.  During the hearing and in her briefing, the Rehabilitator 

established that the proposed Rehabilitation Plan is well within her authority a chief 

insurance regulator exercising her discretion to design a plan that balances the 

competing interests of policyholders, general creditors, other stakeholders, and 

public policy.   As the testimony revealed, the Rehabilitator relied on her own 

experience and knowledge as well as that of a team of experts in the field of long-

term care insurance, financially troubled insurers, and receivership proceedings 

including rehabilitation and liquidation.  As the testimony also revealed, the Plan 

will materially improve SHIP’s financial conditions and offer each policyholder 

valuable choices in finding the right balance of premiums and coverage for that 

policyholders. 
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One of the most compelling facts in favor of approval is the limited scope of 

the objections to the Plan brought by parties who assert that they have interests in 

the outcome of these proceedings—and the absence of any meritorious objection to 

the Plan.  The only parties with a direct interest in SHIP’s rehabilitation—its 

policyholders and its agents—had little to say in opposition to the Plan, and some 

even supported its approval.   Tens of thousands of policies could be impacted by 

the Plan; SHIP and the Rehabilitator received many comments from policyholders, 

but only two policyholders intervened in these proceedings, apparently seeking the 

impossible scenario of avoiding receivership entirely.1   

Outside of those direct creditors and stakeholders, Plan approval is 

affirmatively supported by certain health insurers who would bear a part of the 

guaranty association assessment burden in liquidation—and that is notwithstanding 

that those health insurers do not always see eye-to-eye with the Pennsylvania 

Insurance Department on matters related to long-term care insurance rehabilitation 

and liquidation.   The trade group for those guaranty associations, the National 

Organization of Life and Health Insurance Guaranty Associations (“NOLHGA”), 

intervened to serve as a resource without taking a position on the Plan; not one of 

                                                 
1 Although the Rehabilitator will not address the commissions issue here (see Application and 
Order of June 11, 2021 relating to the pending settlement of the Intervening Agents and Brokers’ 
objections to Section VI.N), it is notable that SHIP had thousands of agents over its decades of 
selling long-term care insurance, but only a handful appeared in the proceedings objecting not to 
Plan approval overall but to the way in which Section VI.N impacted them directly. 
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the guaranty associations for the states in which SHIP’s policyholders reside 

appeared at all in these proceedings.   

Finally, approximately two-thirds of the forty-six states in which SHIP was 

licensed never took a position on the Plan’s policy modification procedures, and an 

even greater percentage of those states took no formal action on whatever position 

they may have held.  Ultimately, only three state insurance regulators appeared to 

oppose the Plan—as regulators rather than on behalf of policyholders—but those 

regulators have no real interest in the outcome of the proceedings, failed to establish 

a need for relief for themselves, and could not have proven any harm to policyholders 

under the Plan even if the regulators had purported to speak for policyholders 

Thus, out of almost 40,000 policyholders, thousands of creditors, and the state 

regulators or leadership of guaranty associations from all fifty states and various 

territories, it is only a mere handful of intervenors who seek to prevent the Plan from 

being approved.  During the hearing, not one of those intervenors established an 

interest in the rehabilitation of SHIP on account of which they could seek relief, and 

not one of those intervenors established that the Rehabilitator abused her discretion 

or otherwise seeks to implement an unlawful Plan.  Furthermore, the Rehabilitator’s 

initial Post-hearing submissions established that all applicable legal standards and 

requirements have been met, and none of the subsequent filings change or 

successfully call into question what the Rehabilitator has established. 
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The Rehabilitator therefore respectfully requests that the Court enter an order 

approving the Plan, overruling and rejecting any objections or proposed 

modifications to the Plan, and directing the Rehabilitator to immediately begin 

implementation. 

II. RESPONSE TO THE INTERVENING REGULATORS 

The Court should reject entirely the arguments offered by the Intervening 

Regulators.  There are many fundamental and fatal flaws with the Intervening 

Regulators’ Post-hearing Memorandum (“Regulators’ Memorandum”), which 

alleges—but does not prove—that the Plan is unlawful and that it is a bad deal for 

policyholders.  First, the Intervening Regulators continue to ignore the threshold 

requirement that they demonstrate some injury to them to which the relief they 

request is addressed, despite having filed approximately one-hundred new pages of 

facts and argument.  This omission is fatal to all of their claims and, in particular, to 

their efforts to overcome this Court’s directed verdict on the opt-out issue.  Second, 

they fail to identify any competent evidence that supports their contentions or could 

support a finding that the Rehabilitator has abused her discretion.  Third, their 

arguments are premised on mistakes and misunderstandings of the factual record, 

the law, the Plan, and how the Plan will operate if approved.2   

                                                 
2 The Intervening Regulators make innumerable citations that lack support or misunderstand or 
misstate the record on an issue.  The Rehabilitator acknowledges that the Court is uniquely capable 
of identifying the departures from the record.  The Rehabilitator therefore will not address all of 
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In this Response, the Rehabilitator will address these fatal flaws in more detail 

to the extent needed to demonstrate the lack of support for the Intervening 

Regulators’ position.  Even if the Court were inclined to overlook every such 

omission or error, however, the Intervening Regulators’ evidence and arguments 

cannot overcome the overwhelming weight of the evidence and legal authority in 

favor of Plan approval.   

Taken together, the arguments presented by the Intervening Regulators ask 

this Court to find that a rehabilitation plan should be disapproved if it is aimed at 

materially improving an insurer’s finances and remedying an unfairly discriminatory 

and inequitable premium rate structure, but cannot guarantee a return to solvency.  

This Court should refuse the invitation to define so narrowly the purpose of 

rehabilitation, an outcome which would only serve to compel the Rehabilitator and 

future commissioners to move for liquidation in any case in which a return to 

solvency cannot be assured.  Such a holding would improperly impose a stringent 

                                                 
those errors in this brief, and instead addresses only the citations and misstatements which are 
germane to the arguments presented in this submission and which are the most egregious and 
require clarification or correction.  As more fully developed herein, the Intervening Regulators are 
wrong in suggesting that the Plan discriminates based on policyholders’ states, wrong in 
suggesting that liquidation can cure the premium inequities and subsidies as well as the Plan, 
wrong in suggesting that under the Plan remaining policyholders will be asked to make-up for past 
policyholders’ underpricing, wrong in suggesting that the Rehabilitator failed to inquire of 
NOLHGA what guaranty associations s might do in the future when the record establishes beyond 
doubt that NOLHGA simply doesn’t know, wrong in suggesting that guaranty associations can 
offer the same options as  the Plan when the record establishes the contrary, and wrong in 
suggesting that the Plan seeks to override others states’ laws. 
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test for rehabilitation, going beyond the standard set forth by the Pennsylvania 

legislature and endorsed by Pennsylvania courts 

The Rehabilitator respectfully submits that it is a proper exercise of her 

discretion to seek approval of a Plan aimed at precisely those goals targeted for 

criticism by the Intervening Regulators.  No party has provided this Court persuasive 

legal authority that a Plan must be rejected if it is not aimed at fully eliminating the 

company’s deficit or is not guaranteed to do so, and no party has provided any 

authority supporting the proposition that the Rehabilitator abuses her discretion if 

she does not seek to trigger the guaranty associations.  In fact, Pennsylvania law says 

otherwise, and what law on the subject has been brought to this Court’s attention all 

points to broad discretion on the part of the Rehabilitator in fashioning a 

rehabilitation plan. The Rehabilitator is tasked with considering and weighing the 

various interests in exercising her expertise and judgment on the issues created by 

SHIP’s financial condition, and she has appropriately exercised her broad discretion 

through the Plan. 

Under these circumstances, even without addressing the myriad problems 

with the Intervening Regulators’ arguments, the very core of their case can be 

rejected summarily as inconsistent with the applicable law of this Commonwealth.  

To the extent this Court goes further, however, it can and should reject each of the 

specific arguments raised by the Intervening Regulators in their submissions. 
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A. The Intervening Regulators Still Cannot Show Any Injury to 
Themselves for which Relief Can Be Granted. 

It is a fundamental principle of American jurisprudence that, to be entitled to 

relief, a party must show that the conduct of which that party complains has resulted 

or will result in injury to that party.  This basic principle was upheld again just weeks 

ago by the Supreme Court of the United States in rejecting the recent challenges to 

the Affordable Care Act and holding that the plaintiffs were required to establish 

some injury or harm to their interests arising before obtaining relief from the Court.  

California v Texas, No. 19-840 and 19-1019, 2021 WL 2459255 (U.S. June 17, 

2021), the Supreme Court found Importantly, certain state regulators challenging the 

law at issue were required to establish such a harm, just like the individual plaintiffs, 

demonstrating that no special dispensation should be given to the Intervening 

Regulators here based on their role as state officers or representatives of state 

agencies.  Pennsylvania receivership practice reflects this well-established principle, 

as courts assessing challenges to rehabilitation plans in receivership matters require 

evidence from a party suffering some actual injury.  See, e.g., Foster v. Mutual Fire, 

Marine and Inland Insurance Co., 614 A.2d 1086, 1094 (Pa. 1992) (“Mutual Fire 

II”) (objectors complaining that plan impaired their rights with specific descriptions 

of how the plan would impact those objectors).  Similarly, the Intervening 

Regulators should be held to the same standard as the Pennsylvania Insurance 

Commissioner, who cannot establish that liquidation is required based on 
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hypothetical problems or mere issue-spotting.  As this Court, explained, “[t]he 

Rehabilitator cannot establish that liquidation is necessary simply by offering 

hypothetical circumstances where benefit reductions might result in some 

policyholders receiving less than what they would receive from their state guaranty 

association in liquidation.”  Consedine v. Penn Treaty Network Am. Ins. Co., 63 A.3d 

368, 453 (Pa. Commw. Ct. 2012), as amended (2013) (“Penn Treaty”).  The 

Intervening Regulators are not entitled to better treatment in this Court than the 

Rehabilitator herself. 

Despite no real interest in these proceedings, the Intervening Regulators 

continue to offer their own public policy judgment that the Plan is bad for 

policyholders and that it is not as good as liquidation, but these judgments are merely 

opinions and not binding legal principles.  Well over a year after SHIP was placed 

in rehabilitation, and after the exchange of significant amounts of information and 

argument, the Intervening Regulators still have not shown any way in which the Plan 

will injure them, nor have they shown any interest that would allow them to compel 

this Court to adopt their policy judgments as Pennsylvania law.  This failure alone 

requires that their request for relief be denied in its entirety. 

B. The Intervening Regulators Have Offered the Court No Relevant 
Evidence Supporting Their Right to Relief 

During the Plan hearing, the Intervening Regulators were unable to articulate 

any interest in whether or not the Plan was approved.  The Intervening Regulators 
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purported to appear on their own behalf as regulators, not in any parens patriae or 

other representative capacity for policyholders.  (Tr. 541-547; see also Intervening 

Regulators’ Pre-Hearing Memorandum at 50 (Intervening Regulators did not appear 

as “some sort of agent for the policyholders in their States.”).)  Their intervention 

must be viewed in that light.  The Intervening Regulators’ counsel further admitted 

that the Intervening Regulators were “not seeking to impose our views” on the Court 

and could only “offer” those views to the Court.  (Tr. 540:11-12.)  Despite this tacit 

admission of their lack of interest or right to relief, the Intervening Regulators 

nevertheless ask this Court to disapprove of the Plan—not because they can prove 

an abuse of discretion, but simply because they disagree with the Rehabilitator’s 

policy judgments.  As noted, however, Regulators never presented evidence on how 

the Plan might harm them as regulators, i.e., harm them in the capacity in which they 

appear.3  This was apparently a deliberate decision.  (See Tr. 547:13-548:2 

                                                 
3 The only affirmative evidence offered in support of their claims as intervenors was the testimony 
and calculations of a fact witness named Frank Edwards, testimony and calculations which are 
focused exclusively on the Intervening Regulators’ (misguided) analysis of the allegedly-adverse 
impact of the Plan on policyholders as compared to liquidation.  (Cf. Tr. 540:14-541:12 
(identifying comparison to liquidation as the “core question”).)  Such evidence was plainly outside 
of their purported interests but, in any event, the Intervening Regulators also never offered any 
evidence from policyholders in their respective states or evidence that the Intervening Regulators 
had consulted with policyholders to determine whether they agreed with the Intervening 
Regulators’ positions and arguments.  The Intervening Regulators’ views on policyholder impact 
and interests was derived entirely from their own opinions and exercise of their judgment, thus 
proving that the question is one of the Rehabilitator’s discretion.  Only the Rehabilitator, however, 
is tasked with applying her judgment to SHIP’s rehabilitation.  Allowing the mere views and 
opinions of other regulators to control SHIP’s fate would be to place those regulators in a position 
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(Intervening Regulators’ counsel explaining their deliberate choice not to present 

more evidence or other witnesses at the hearing).)   

Standing alone, the failure to present evidence at the hearing is fatal to their 

request that the Plan be rejected.  The Intervening Regulators may well have 

opinions as to the law and other matters that differ substantially from those of the 

Rehabilitator, but that difference in opinion cannot serve as the basis for rejecting 

the Plan when the Intervening Regulators cannot present evidence on which this 

Court can rely in reaching such a finding.  Additionally, nothing has changed since 

the conclusion of the hearing, during which the Rehabilitator brought to the Court’s 

attention the complete failure by the Intervening Regulators to adduce any 

competent evidence in support of their case.  On June 2, 2021, the Intervening 

Regulators filed their 29-page Application for reconsideration, and this brief was 

followed on June 14 by their 100-page Post-Hearing Submission.4  Yet nowhere in 

any of that briefing have the Intervening Regulators cured this fundamental failure, 

making it an independent and sufficient reason to reject in its entirety the Intervening 

Regulators’ request for relief. 

                                                 
of authority which is not granted to them by statute and which is not based on any provision of 
law. 
 
4 With respect to the directed verdict, the Rehabilitator incorporates by reference the arguments 
set forth in her Opposition to Intervenor State Insurance Regulators’ Application Reconsider Order 
Granting Rehabilitator’s Oral Motion Regarding the Issue State Rate Approval Option as though 
fully set forth herein. 
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C. The Plan is Feasible to the Extent Required by Pennsylvania Law 

1. Feasibility is an Ongoing Question of Implementation 
within the Rehabilitator’s Discretion, Not an Approval 
Requirement   

The Rehabilitator believes—and proved during the hearing—that the plan is 

“feasible” to the extent such a requirement exists.  To be clear, there is no statutory 

requirement in Pennsylvania that a rehabilitation plan be feasible at the time it is 

proposed, and there are no Pennsylvania cases creating a feasibility test to be 

imposed and satisfied as part of the Court’s approval process.5  The only references 

to feasibility anywhere in Pennsylvania law arose during a single receivership concerning 

the implementation and modification of an already approved rehabilitation plan.   

Mutual Fire II, 614 A.2d 1086.  The Intervening Regulators have not cited any other 

case in Pennsylvania discussing feasibility or making it a requirement for plan 

approval.  Moreover, the references to feasibility in Mutual Fire II arose only 

because the rehabilitator herself raised a concern as to her ability to implement the 

plan the Court had approved, and so, in consultation with the rehabilitation court, 

the Mutual Fire II rehabilitator determined that a modification of process or 

substance was necessary.   

                                                 
5 In contrast, a well-defined and specific “feasibility” test is made an express requirement under 
federal bankruptcy law.  11 U.S.C. § 1129.   In the absence of a similar Pennsylvania statute 
requiring such “feasibility,” adopting the Intervening Regulators’ definition of feasible would 
require the Court to legislate from the bench. 
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In fact, Mutual Fire II involved only a single feasibility report filed by the 

Rehabilitator after approval and during implementation when seeking the Court’s 

guidance: 

 “Several months” after the plan was approved, the rehabilitator filed a report on 
the approved plan and “sought additional time to evaluate the feasibility of its 
implementation.”  Mutual Fire II, 614 A.2d at 1090. 
 

 Approximately six months later, “the Rehabilitator filed her report on the 
feasibility of implementing the amended plan approved June 26, 1987.”  Id. 

 
 The next month, the rehabilitation court “directed the Rehabilitator to submit a 

modified plan” because “the Rehabilitator’s report on Plan implementation . . . 
indicated the 1987 Plan was not feasible for several reasons….”  Id. 

 
Thus, the question of feasibility in Mutual Fire II arose after approval, on questions 

of implementation, and—perhaps most importantly—at the discretion of the 

Rehabilitator.  See also Grode v. Mut. Fire, Marine and Inland Ins. Co., 572 A.2d 

798 (Pa. Commw. Ct. 1990) (“Grode I”) and Grode v. Mut. Fire, Marine & Inland 

Ins. Co., 688 A.2d 233, 234 (Pa. Commw. Ct. 1996) (“Grode II”) (both referencing 

the same voluntary, post-approval implementation report).  The Intervening 

Regulators attempt to impose a non-existent pre-approval “feasibility” requirement 

has no basis in Pennsylvania law, and it should be rejected. 

2. Feasibility Asks Whether the Plan Can Be Properly 
Implemented, Not Whether the Company Will Be Solvent 

The Intervening Regulators’ argument that the Rehabilitator seeks to 

“redefine” feasibility puts the cart before the horse: there is no definition of 
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feasibility at the plan approval stage, because there is no feasibility requirement, and 

whether a plan is feasible is a discretionary question decided during implementation 

by the Court and the Rehabilitator together.  Nevertheless, if any feasibility 

requirement exists, at most it could be interpreted to mean that the rehabilitation plan is 

properly conserving and equitably administering the assets of the involved insurer, 

as the Rehabilitator has proposed to do.  Stated differently, feasibility is a question 

of process, not of outcome.   

As this Court has found, public policy dictates rehabilitating an insurer if at all 

possible.  Penn Treaty, 63 A.3d at 440; (recognizing liquidation as a remedy of last 

resort); Koken v. Legion Ins. Co., 831 A.2d 1196, 1230 (Pa. Commw. Ct. 2003) 

(“Legion”) (same).  A strict solvency test for rehabilitation would ignore the 

Supreme Court’s similar expression of public policy when it affirmed the 

Commonwealth Court’s finding in Mutual Fire II that rehabilitation is preferable to 

liquidation.   Mutual Fire II, 614 A.2d at 1094; see also Penn Treaty, 63 A.3d at 446 

(unlike rehabilitation, “a liquidation, no matter how ‘successful,’ is certain to cause 

harm to the policyholders, creditors and taxpaying public”).    

The Intervening Regulators nevertheless appear to treat an analysis of 

feasibility as a test of plan effectiveness vis-à-vis the company’s solvency, declaring 

that the plan must be “reasonably likely to succeed in restoring the company to 

solvency” to be approved.  (Regulators’ Memorandum at 5.)  This is not the law.  
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The Pennsylvania Supreme Court has made clear that solvency is not a required goal 

of a rehabilitation plan, nor is it required that a plan which seeks solvency guarantee 

that it will do so.6  In general, “[s]o long as the rehabilitation properly conserves and 

equitably administers ‘the assets of the involved [insurer] in the interest of investors, 

the public and others, (with) the main purpose being the public good’ the plan . . . is 

appropriate.”  See Mutual Fire II, 614 A.2d at 1094 (quoting 2A COUCH ON 

INSURANCE 2d § 22.10). (See also Sections II.D.2 and II.D.3 herein, addressing the 

Rehabilitator’s assessment of the goals of the plan and the ways in which it serves 

the public good.)  Similarly, a rehabilitation plan is not required to contemplate the 

resuscitation of the involved insurer’s operations. See Mutual Fire II, 614 A.2d at 

1093 (declining to take issue with a rehabilitation plan that did not contemplate a 

resuscitation of the involved insurer’s operations).  Thus, any “feasibility” test for a 

rehabilitation plan cannot hinge on returning the involved insurer to financial 

viability. 

The Intervening Regulators have no authority to the contrary.  Under any 

possible outcome, the plan will reduce materially and improve significantly the 

                                                 
6 The Intervening Regulators’ reliance on this Court’s statements during the February 24, 2021, 
pre-hearing conference is misplaced.  (See Intervening Regulators’ Pre-Hearing Memorandum at 
5 (Court calling “reasonable likelihood of success” the standard).)  As the quoted text reveals, 
however, the Court did not use the word feasible or feasibility, and the Court did not define or 
limit what might constitute plan “success.”  As argued in this Post-Hearing Memorandum and in 
other submissions, there is no reason for this Court to limit “success” to “solvency.” 
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financial condition of SHIP.  (See Rehabilitator’s Findings of Fact at 106.)  The 

Intervening Regulators offered no credible evidence which could overcome the 

Rehabilitator’s evidence on this issue, focusing instead on a bright-line solvency 

requirement that does not exist.  The Intervening Regulators cite only one case for 

the proposition that the Plan must restore SHIP to solvency:  Mutual Fire II.   (See 

Regulators’ Memorandum at 7.)  But the Pennsylvania Supreme Court’s statement 

in that case that rehabilitation seeks to “restor[e] the entity to sound fiscal status” is 

neither a solvency requirement nor the only goal of rehabilitation identified by that 

Court.  As the Supreme Court said in that same very opinion, the statute grants broad 

powers to the Rehabilitator to set the goals of the rehabilitation based on the 

Rehabilitator’s own policy judgments.  The statute authorizes the Rehabilitator to 

act “in order to effectuate equitably the intent of the Rehabilitation statutes, i.e., to 

minimize the harm to all affected parties.”  Mutual Fire II, 614 A.2d at 1094.  A plan 

should “foster[] the legitimate public purpose of safeguarding the public interest 

from the potentially innumerable consequences of . . . insolvency” and is appropriate 

where it is “legitimately designed to ameliorate a financial hazard for the good of all 

involved.”  Id. at 1095.  Indeed, the court in Mutual Fire II took no issue with a 

rehabilitation plan that did not contemplate a resuscitation of the involved insurer’s 

operations.  Id. at 1093.  
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Factually, the Intervening Regulators have relied on the Rehabilitator’s 

Application for Approval of the Plan, selectively quoting the Rehabilitator’s 

statement of purpose and efforts to make SHIP a “financially self-sustaining long-

term care insurance company.”  (See Regulators’ Pre-Hearing Memorandum at 5 

(quoting Application ¶ 2).)  Even if this singular statement could bind and limit the 

Rehabilitator for all time—which it cannot—the Intervening Regulators ignore that 

the Rehabilitator also made clear that the Plan’s goal is to eliminate or reduce the 

funding gap, and the plan well serves that legitimate purpose.  (See Application at ¶ 

4; see also Ex. RP-55, Second Amended Plan at 8.)  Although the Rehabilitator 

believes that the Plan in Phase Two as proposed will eliminate the funding gap by 

bringing policies to a self-sustaining premium if needed, the Rehabilitator also 

values the flexibility offered by rehabilitation and recognizes that Phase Two (or a 

Phase Three) could be eliminated entirely or modified as needed after the Plan 

materially improves SHIP’s financial condition, just as a liquidation after Phase One 

would find SHIP in materially better circumstances.  (See, e.g. Tr. 99:1-21; 185:13-

186:13; 193:11-19; 306:2-5 (Cantilo Testimony).)   

The Pennsylvania Supreme Court’s view is clear: “should the plan of 

rehabilitation as proposed offer significant benefits in serving the public interest, the 

discretionary action of the Rehabilitator should be approved absent any arbitrary or 

manifest abuse of discretion.”  Mutual Fire II, 614 A.2d at 1093.  The proposed plan 
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easily satisfies this test, and the Intervening Regulators cannot show that their views 

are anything other than mere disagreements with the Rehabilitator’s policy 

judgments made in the exercise of her discretion.  The Intervening Regulators are 

entitled to their opinions, but they are not entitled to any relief based on those 

opinions. 

D. The Plan is a Proper Exercise of the Rehabilitator’s Discretion 
Regarding the Interests of Policyholders and Other Stakeholders 

The Intervening Regulators clearly misunderstand the Plan and offer no proof 

that the Rehabilitator has exceeded her authority.  In their Post-Hearing 

Memorandum, the Intervening Regulators renew their existing accusations, claiming 

that each one is basis for rejecting the plan and refusing its approval: (1) the Plan 

deprives policyholders of over $800 million in guaranty association benefits; (2) the 

goal of rate equity can be substantially addressed in liquidation; (3) the guaranty 

associations can provide meaningful choices in liquidation; (4) the Plan does not 

place policyholders in at least as good a position as liquidation; (5) the Plan deprives 

policyholders of waiver of premium benefits; (6) the Plan unlawfully discriminates 

based on policyholders’ states; and (7) the Plan overrides states’ regulatory 

authority.  Now that the record is closed and that the parties have had an opportunity 

to address the Court following conclusion of the hearing, this much is clear: there is 

no competent evidence supporting any of these contentions, each of which rests 

principally or entirely on unsupported argument. 
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1. The Intervening Regulators Misunderstand the Role of the 
Guaranty Associations and the Plan’s Treatment of 
Guaranty Association Benefits. 

The Intervening Regulators’ arguments arise in large part out of three 

mistaken beliefs:  that (1) in a liquidation SHIP policyholders will receive $800 

million more in benefits than they will under the Plan; (2) the benefits of the Plan in 

providing meaningful choice and reducing or eliminating subsidies have no value; 

and (3) implementation of the Plan will permanently deprive policyholders of 

guaranty association benefits.  In so arguing, the Intervening Regulators fail to give 

any credit to the Rehabilitator’s proper exercise of her discretion and judgment, 

however, because policyholders do not have a fundamental right to have the 

guaranty associations subsidize underpriced policies, and the Intervening Regulators 

never offer any proof of such a right.  Even viewing the Intervening Regulators’ 

attacks in their most favorable light, the only “evidence” that can be said to support 

it are hypothetical calculations by a fact witness who speculates and assumes without 

evidence that the worst possible outcome will come to pass.  This testimony is 

insufficient to demonstrate an abuse of discretion by the Rehabilitator.  

The Intervening Regulators also ignore that, even if the Plan is implemented, 

the policyholders will continue to retain full guaranty association protection, reduced 

only to the extent that the policyholders themselves elect to reduce policy benefits 

in order to avoid paying actuarially justified premiums for them.  (See 
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Rehabilitator’s Findings of Fact ¶ 102.)  To be clear, the Plan will permit 

policyholders to retain the full benefits provided currently by their policies requiring 

only that they pay actuarially justified rates for them.   (See Section II.D.3 herein for 

a further discussion of the value of offering choices to policyholders.)  The 

Rehabilitator’s uncontroverted evidence established conclusively that not requiring 

policyholders to pay such actuarially justified rates unavoidably compels some 

policyholders to improperly subsidize others.  (See Rehabilitator’s Findings of Fact 

¶¶ 47, 50, 72, 73.)  If SHIP is liquidated during or after Phase I, policyholders will 

still have full guaranty association protection for those very same benefits.   

The Intervening Regulators assert that the Rehabilitator must honor the 

policies to the extent possible and preserve as much of their contract rights as 

possible.  (Regulators’ Memorandum at 9.)  Even ignoring the legal and factual 

defects in their position, the Plan clearly satisfies this test: Option 1 allows a 

policyholder to keep their existing premiums to the extent possible, and Option 4 

allows a policyholder to keep their coverage to the extent possible.  Option 3 allows 

a policyholder to secure an even better non-forfeiture option than would be provided 

by their policy, and Options 2 and 2A allow the policyholders to strike a balance 

between premiums and coverage based on their respective needs in both categories.   

Ultimately, it is impossible for all policyholders to keep their existing 

coverage at their existing premiums; if SHIP could honor its contracts in full and 
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allow policyholders to pay actuarially unjustified rates, it would not be in 

receivership.  The same would be true even if the guaranty associations were 

triggered in liquidation, because those guaranty associations would seek rate 

increases and limit policyholders to the coverage amounts provided state law.   

Thus, what the Intervening Regulators really seek is a finding by this Court 

that some policyholders have an absolute right to keep their existing coverage and 

their existing premium, even if it means they are paying less than the actuarially 

justified rates for their coverage.  The policies do not provide such a right; neither 

does Pennsylvania law (or any other state’s law) provide a right to underpriced 

coverage.  For the attack of the Intervening Regulators to be found meritorious, the 

Court would have to conclude that (1) policyholders currently underpaying for their 

policies have a right to pay less than actuarially justified rates for their coverage, and 

(2) that policyholders currently underpaying for their policies have a right to compel 

other policyholders and the guaranty associations to make up the difference required 

for claims to be paid.  No authority has been offered in support of these untenable 

and discriminatory positions because none exists, and, if the Rehabilitator could 

force the guaranty associations to pay claims in rehabilitation, the guaranty fund 

statutes would not limit the automatic trigger to liquidation.  They do include that 

limitation, however, and so the assertion that the Plan should be rejected because it 
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does not require premium subsidies and does not trigger the guaranty associations is 

wholly without merit. 

2. The Plan Rightfully Seeks to Address Rate Inequities, 
Because Those Inequities and Subsidies Will Persist If SHIP 
is Liquidated Immediately. 

It is clear that the Rehabilitator’s efforts to remedy the rate inequities and 

premium subsidization issues are proper goals of a rehabilitation plan, and that the 

Rehabilitator is well within her discretion to conclude that the Plan is the best 

mechanism for resolving those inequities.  As a rule, deference must be given to the 

Rehabilitator’s conclusions in developing the Plan.  See Mutual Fire II, 614 A.2d at 

1091-92 (“Th[e statutory] mandate explicitly defers all actions to the skill of the 

Rehabilitator and implicitly recognizes her expertise in these matters. . . . [I]t is not 

the function of the [C]ourt[] to reassess the determinations of fact and public policy 

made by the Rehabilitator.”); In re Penn Treaty Network Am. Ins. Co., 119 A.3d 313, 

322 (Pa. 2015) (citing Mutual Fire II deferential standard of review for actions taken 

by Commissioner as receiver during insolvency proceedings).  

Even absent this deference, however, the Rehabilitator’s conclusions are well 

supported.  As this Court has found previously, the scenario occurring here, in which 

varying rate approvals across the states means that premiums paid on some policies 

are “subsidizing underpriced policies,” creates rate inequities which are “unfair to 

all policyholders.”  Penn Treaty, 63 A.3d at 460.  As this Court also found 
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previously, restructuring policies to address rate inequities and premium 

subsidization provides significant benefits “even if, ultimately, a rehabilitation fails” 

in one way or another.  Id. 

The Intervening Regulators do not disagree with these policy goals generally, 

instead taking issue with the Rehabilitator’s conclusion on this issue to the extent it 

“support[s] rejecting the protections afforded by the Guaranty Association system.”  

(Regulators’ Memorandum at 18.)7   In arguing against using the Plan to address 

rate inequities, the Intervening Regulators rely on the mistaken belief that the 

guaranty associations can address the issue to the same extent the Plan proposes to 

do.  (Regulators Memorandum at 17-19.)  The Court should reject this argument. 

The Intervening Regulators’ position is flatly contradictory to the evidence.  

The Intervening Regulators themselves offered no evidence on this issue, relying 

instead on the consulting actuary who appeared on behalf of NOLHGA, Matt 

Morton.   Whatever Mr. Morton’s professional qualifications may be, however, he 

was not testifying as an expert—he was not offered as one—making his testimony 

                                                 
7 Of course, the Rehabilitator did not “reject” anything: no guaranty associations chose to 
voluntarily trigger payment of SHIP’s liabilities; the Rehabilitator cannot compel the guaranty 
associations to act; and the Rehabilitator would act in violation of the well-settled public policy 
favoring attempts at rehabilitation if she ran straight into a liquidation every time an insurer faced 
a funding gap arising out of liabilities potentially covered in part by the guaranty associations.  The 
use of a voluntary trigger for rehabilitation and mandatory trigger for liquidation reflects a 
legislative judgment that guaranty association coverage should be accessed only as a last resort.  
Cf. Penn Treaty, 63 A.3d at 440. 
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of limited value on the question of rate inequities and subsidies.  Nor was Mr. Morton 

able to tell the Court what legal limitations might apply to the guaranty associations, 

or even what the guaranty associations would do or would be able to do in a 

hypothetical liquidation of SHIP.  (Tr. 819:2-14 (Morton Testimony).)  Put 

differently, Mr. Morton did not offer competent evidence on the rate equity issues, 

and the Intervening Regulators cannot use his testimony to support their claims. 

To the extent the Intervening Regulators rely on Mr. Morton’s opinions 

despite these limitations, their reliance is misplaced and does not support a finding 

or conclusion that the Plan should not be approved.  Mr. Morton explained that the 

cohort method used by the guaranty associations to raise rates in Penn Treaty 

resulted in an average premium increase, where “everyone in the cohort would go 

up the same amount,” meaning that “some policies pay above the average and some 

policies pay below” the actuarially justified If Knew premium rate—i.e., continuing 

or creating inequities and subsidies.  (Tr. 804:13-25 (Morton Testimony).)  Mr. 

Morton later admitted that the seriatim method proposed by the Rehabilitator would 

better address the rate inequity and subsidization problem by eliminating it entirely, 

something the guaranty associations could never do in liquidation  

Q. Mr. Morton, a few moments ago, did you testify as to the effect that 
rate increases in liquidation might have on what we call subsidies? 
A. Yes. I talked about that a little bit. 
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Q. And I -- am I right that the words you used in response to Ms. 
Wilson's questions, were ‘largely so’? 
 
A. That is right. 
 
Q. Largely so isn’t the same as a hundred percent; right? 
 
A. That is right. 
 
Q. And so, sir, is the cohort method as effective as the seriatim method 
in eliminating those subsidies? 
 
A. It is a different methodology. I’m not sure I would characterize it as 
more or less effective. 
 
Q. Let’s drill down on that a little bit, please. In the cohort method, I 
believe you testified that some policyholders might be brought to an 
average; is that right? 
 
A. That is right. 
 
Q. Could that average exceed the If Knew Premium on that policy? 
 
A. Yes, it could. 
 
Q. In the seriatim method, could the premium rate approved exceed an 
If Knew Premium? 
 
A. Based on the methodology that I have heard discussed here this 
week, no. 

 

 (Tr. 817:20-819:1 (Morton Testimony; questions by Rehabilitator’s counsel).)  

Thus, the only evidence on which the Intervening Regulators’ rely fails to support 

their position that liquidation would resolve the rate inequity and subsidy issue. 
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The Intervening Regulators go on to suggest that it is unfair to adjust the 

premiums of the remaining 30,000 policies when all 646,000 LTC policies issued 

over time are likely to have been underpriced.  No evidence supports this suggestion, 

which overlooks that the Plan premium adjustments are only prospective.  (Tr. 

105:20-25; 171:25-172:4; 194:20-195:9, 277:13-18, 297:17-298:2 (Cantilo 

Testimony).)  Only the liabilities for these 30,000 policies are taken into account in 

setting their If Knew Premium.  Policyholders are not being required to make up for 

the underpricing of the other 616,000 policies issued by SHIP and its predecessors, 

and they are not being required to pay more in new premium to cover the claims of 

those other policies; the current policyholders are being asked only to pay an 

actuarially justified premium for their coverage.  Any suggestion or inference to that 

effect is simply incorrect. 

3. The Plan Offers Choice and a Degree of Certainty, 
Something a Potential Liquidation Cannot Do as 
Effectively. 

During the hearing, the Rehabilitator introduced evidence—through fact 

testimony, expert testimony, factual evidence, and expert analyses—that the 

proposed Rehabilitation Plan offers policyholders meaningful choices to modify 

their long-term care insurance policies, and that the Plan offers options that would 

not be available in liquidation. (Tr. 186:23-189:1; 350:4-22 (Cantilo Testimony).)  

With respect to specific options, for example, it is undisputed that the guaranty 
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associations cannot offer coverage exceeding guaranty association limits; the 

Rehabilitator also offered expert and factual testimony supporting the proposition 

that Option 3—known as the reduced paid-up or non-forfeiture option—offered 

under the Plan is substantially more generous than that offered in the Penn Treaty 

liquidation by the guaranty associations, and that the guaranty associations in Penn 

Treaty did not offer policyholders an option comparable to those within Option 2 

under the Plan.  (Tr. 336:8-2-337:7 (Cantilo Testimony).)   

No party has adduced evidence or expert testimony contravening the 

Rehabilitator’s contention that the Proposed Rehabilitation Plan offers policyholders 

meaningful choices to modify their long-term care insurance policies, or that 

policyholders are best positioned to decide what is best for themselves, because each 

policyholder has subjective circumstances differing from case to case.  (Tr. 186:23-

187:4 (Cantilo Testimony).)  As this Court previously found, liquidation will cap 

benefits and “deprive the policyholder of any choice in the matter,” and any 

“changes in coverage and pricing will be effected not by the choice of the 

policyholder but by the choice of the guaranty fund.”  Penn Treaty, 63 A.3d at 440, 

460.  In contrast, rehabilitation gives policyholders “a voice” where it is based on a 

plan “devised to give policyholders choices” as the Rehabilitator seeks to do here.  

Id. at 460. 
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The Intervening Regulators have little to offer to contradict the Rehabilitator’s 

evidence, and nothing at all which could compel a finding that SHIP should be 

liquidated.  The Intervening Regulators primarily argue that the guaranty 

associations have flexibility subject to certain caps and may be able to offer reduced 

benefits at lower rates.  (Regulators’ Memorandum at 20-21.)  The only evidence 

cited by the Intervening Regulators, however, is based on the testimony of a fact 

witness, NOLHGA’s President Peter Gallanis, who was not present to offer a legal 

opinion and was not offered to present any expert testimony of any kind.  (Tr. 752:5-

4 (Gallanis Testimony).)  Mr. Gallanis’s testimony was not supported by any 

documents or citation to governing law; for example, his opinions were not drawn 

from any review and analysis of the governing statutes of the Intervening 

Regulators’ respective states.  (See Tr. 749:4-750:5; 752:5-24 (Gallanis Testimony 

as to lack of familiarity with statutes, lack of understanding on effect of Maine, 

Massachusetts, and Washington guaranty association statutes on options, and no 

recall of when he last read statutes).)   

Mr. Gallanis readily admitted that the guaranty associations could not offer 

Option 4 of the Plan.  (Tr. 735:5-11.)  Mr. Gallanis explained that he spoke for a 

small working group from NOLHGA, not any of its member guaranty associations; 

no guaranty associations appeared to give testimony, and neither Mr. Gallanis nor 

Mr. Morton could identify any of the options the guaranty associations might, let 
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alone would, offer in a future SHIP.  (Tr. 689:25-690-16; 734:14-735:11 (Gallanis 

Testimony); 810:24-811:9 (Morton Testimony).)  In addition, as Mr. Morton had 

previously admitted, policyholders would be paying average prices—i.e., prices 

over, at, or above the actuarially justified rates—for coverage options, whereas the 

Rehabilitator and the Plan offer policyholders the option to choose coverage for 

which they will face rate increases that would not exceed the actuarially justified 

premium, rather than an aggregated premium average.  The record evidence does 

not support a finding that the flexibility offered by the guaranty associations, if any, 

is as extensive as the Intervening Regulators suggest or that it can serve effectively 

in meeting the Rehabilitator’s goals.   

The Intervening Regulators also ignore the value of making immediate 

decisions.  The Plan allows policyholders to choose now the coverage and premium 

mix that meet their needs, whereas liquidation creates months—maybe years—of 

uncertainty as to the available coverage and future premiums. In contrast, Mr. 

Gallanis admitted that he could not inform the Court of what a single guaranty 

association would do in liquidation.  (Tr. 689:25-4 (Gallanis Testimony).)  

NOLHGA had not requested or received any commitments from guaranty 

associations, nor was Mr. Gallanis authorized “to make any promise or agreement 

as to what those guaranty associations will do in a potential liquidation.”  (Tr. 

690:11-16 (Gallanis Testimony).  Unlike with the Plan options, in liquidation 
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policyholders will not be able to act quickly in making choices as to the available 

options, and this lack of certainty could drag on for years.  (Tr. 691:20-24 (Gallanis 

Testimony).)  For example, Penn Treaty was placed in receivership in 2009 and 

ultimately placed in liquidation in 2017; after eight years of preparation for the 

liquidation, some guaranty associations acted quickly in addressing rate increases 

and available coverages, but others did not, with at least one guaranty association 

completing the process only within the last several months.  (Tr. 716:7-13 (Gallanis 

Testimony).)  

The Rehabilitator established that the Plan offers meaningful choices which 

are valuable to policyholders.  As with the rate equity and subsidy issue, the 

Intervening Regulators do not take issue with that goal as a policy—only as a basis 

for preferring rehabilitation over liquidation.  As the record shows, however, the 

Rehabilitator has compelling evidence from experts and others demonstrating that 

the choices in rehabilitation are far better for policyholders than the choices in 

liquidation.  In contrast, the Intervening Regulators can point only to speculation, 

uncertainty, and confusion.  It is well within the Rehabilitator’s discretion to choose 

rehabilitation over liquidation on this issue. 

E. The Plan Satisfies Any Required Constitutional Tests, including a 
Comparison to Liquidation 

The Rehabilitation Plan provides many benefits to SHIP and its policyholders:  

if implemented, the Plan will materially improve SHIP’s financial condition under 
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any possible outcome, and each policyholder will be given the opportunity to elect 

a policy option that strikes the right balance of premiums and coverage for that 

policyholders.  The Plan is plainly preferably to liquidation as well, and it satisfies 

any constitutional test on that basis.   

1. The Plan is Constitutional 

Pennsylvania law allows the Rehabilitator and this Court to restructure SHIP’s 

policies through an approved plan of rehabilitation. To the extent that the Plan 

constitutes an impairment of policyholders’ contractual rights, “such impairment is 

not a per se violation of law” that requires disapproving the Plan.  Mutual Fire II, 

614 A.2d at 1095); see also U.S. CONST. art. I, §10, cl. 1; PA. CONST. art. I, § 17.  To 

the extent that the Plan does or could constitute a substantial impairment of 

policyholders’ contractual rights, the Rehabilitator has acted for the legitimate and 

significant public purpose of rehabilitating SHIP as contemplated by Article V, and 

the adjustment of contract rights envisioned by the Plan is reasonable and of a nature 

appropriate to that public purpose.  Mutual Fire II, 614 A.2d at 1095 n.4 (citing 

Energy Reserves Group, Inc. v. Kansas Power & Light, 459 U.S. 400, 403 (1983) 

and observing that Pennsylvania constitutional requirements mirror the requirements 

of the United States Constitution).  Similarly, the proposed Plan does not result in 

any unlawful taking of policyholders’ property without due process even if it 

deprived those policyholders of any property without compensation.  See Balent v. 
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City of Wilkes-Barre, 669 A.2d 309, 314-15 (Pa. 1995) (addressing the federal 

constitution); see also Commonwealth v. Handley, 213 A.3d 1030, 1038 (Pa. Super. 

Ct. 2019) (addressing Pennsylvania’s constitution on same issue); see also U.S. 

CONST. amends. V, XIV, § 1; PA. CONST. art. I, § 1.   

The Intervening Regulators have not cited any law barring the Rehabilitator 

from restructuring the policies, nor can they shoe that the Rehabilitator is not seeking 

to meet the important purpose of rehabilitating SHIP to the extent there is any 

substantial impairment or taking.   They do claim, however, that the Plan is unfairly 

discriminatory in its treatment of various policyholders across the states.  The 

Intervening Regulators have no basis on which to make such a claim, and they have 

no standing to seek relief on discrimination grounds; they admittedly do not speak 

for policyholders in any way, and the allegedly discriminatory policy restructuring 

imposes no harm on them as regulators, the only capacity in which they appear.   

Even if the Intervening Regulators had a right to block the plan on this basis, 

The allegation of discrimination is untrue and unsupported in any event.  Even under 

the Intervening Regulators’ arguments, the Plan does is not discriminatory in its 

treatment of policyholders in the various states because the equal treatment 

requirement cited by the Intervening Regulators is equal priority, not equal value of 

payment.  See 40 Pa. Cons. Stat. §§ 221.44, 221.66 (statutes on order of priority in 



 

 
 32 
 

liquidation, both cited by state regulators).8  In effect, the Intervening Regulators ask 

this Court for an advisory opinion that the Rehabilitator cannot prepare a plan which 

addresses rate inequities without illegally discriminating against and among 

policyholders.  But unlawful discrimination cannot occur hypothetically or in a 

vacuum; some policyholder must suffer some identifiable and impermissible 

impairment before the Court can find such discrimination and then disapprove the 

plan on that basis.  Notably, despite nearly 40,000 LTC policyholders, no one 

appeared to complain about state-to-state discrimination based on the options or the 

possible variations in premium or benefit changes, and the Intervening Regulators 

did not obtain or offer any support for their discrimination claim.   

For example, the Intervening Regulators complain that policyholders whose 

policies were issued in a state that approved fewer increases over time will face 

rehabilitation rate increases or benefit reductions that are more significant than 

policyholders whose policies were issued in a state that approved more rate increases 

                                                 
8 The Intervening Regulators say it would be “absurd to think that the Legislature required equal 
treatment among policyholders across States in liquidation but intended to permit discrimination 
among policyholders based on the State of issue in rehabilitation.”  (Regulators’ Memorandum at 
37-38.)  Of course, the Plan does not do that.  But it would likewise be absurd to think that the 
legislature created the option of rehabilitation and vested the Rehabilitator with vast authority in 
those proceedings and yet have intended the Rehabilitator to act merely as a Liquidator by another 
name.  The issue is not a question of the Rehabilitator’s authority, but rather one of what “equality” 
means, and the Intervening Regulators have not shown that their policy judgment on the definition 
of equality overcomes the Rehabilitators or that the Rehabilitator’s view of equality is an abuse of 
her discretion. 
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over time.  (Regulators’ Memorandum at 34.)  Even if such unequal rate increases 

or benefit cuts were discriminatory, which they are not, offering policyholders 

options eliminates any discriminatory effect because every policyholder can choose 

the option that best suits him or her, effectively purchasing a new policy at a fair and 

actuarially justified premium.  All policyholders are treated equally in this respect 

and, thus, the Plan does not, as the Regulators suggest, “advantage policyholders in 

some States and disadvantage those in others.”  (Regulators Memorandum at 34.)9   

In fact, the opposite is true; by setting premium rates on a seriatim basis, the 

proposed rehabilitation plan eliminates any advantage or disadvantage that arises 

from the insured having obtained the policy in a particular state.  (See Tr. 804:13-

25, 817:20-819:1 (Morton Testimony admitting that cohort method relies on 

averages and seriatim method relies on individualized premiums).)  The Intervening 

Regulators cannot point to any right held by the policyholders to pay insufficient 

                                                 
9 The entire idea of “advantaged” or “disadvantaged” policies makes no sense when conducting a 
discrimination analysis.  Under the Intervening Regulators’ arguments, policies issued in 
Massachusetts and Washington are “advantaged” because they approved a greater percentage of 
rate increases over time (90% and 63%, respectively) and thus may need only minor policy changes 
to keep their coverage or premium.  In contrast, policies issued in Maine are “disadvantaged” 
because Maine approved a smaller percentage of rate increases over time (11%) and thus those 
policies could require more significant premium increases or benefit reductions.  (Ex. RP-53, Rate 
Increase History.)  If this is unlawfully discriminatory, then so must be the present situation in 
which Maine policies are “advantaged” because other states are subsidizing their premiums to fill 
Maine’s premium deficit of at least $1.1 million.  (Id.)  The Intervening Regulators never provide 
a justification for maintaining patently unfair rate subsidies in favor of variation in rate and benefit 
changes based on historical rates approvals. 
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premiums in rehabilitation or liquidation, or to have their issue-state regulator 

protect them from paying an actuarially justified rate in rehabilitation or 

liquidation.10  Similarly, the Intervening Regulators cannot show that the 

policyholders are harmed through the use of the same type of actuarially justified 

rate analysis used at the state level.  Thus, to the extent there is any discrimination 

amongst policyholders, the proposed Plan does not do so unconstitutionally to the 

detriment of those policyholders.  See Moyer v. Phillips, 341 A.2d 441, 443 (Pa. 

1975) (Pennsylvania may exercise reasonably its police power to discriminate where 

it has a “fair and substantial relation to the object” of the action); see also U.S. 

CONST. amend. XIV, § 1, and PA. CONST. art. I, §§ 1, 26. 

The Intervening Regulators also ignore that different treatment is not per se 

discriminatory treatment, even putting aside the value of choice and the important 

goals of addressing SHIP’s financial condition while minimizing and properly 

distributing the harm.  If it were, the guaranty association system would be 

unconstitutional; a degree of different treatment will inherently exist in liquidation 

because some policyholders do not reside in their state of issuance.  In liquidation, 

those policyholders would not receive the same options as all others in their state of 

issuance (because guaranty association premiums and coverages are set by their state 

                                                 
10 Of course, even if such a right existed, it would be satisfied by the issue-state rate approval 
option, which gives the issuing state the chance to opt out and set rates.  The opt-out thus prevents 
the alleged discrimination, even if it could exist. 
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of residence) nor would they receive the same options as all others in their state of 

residence (because their existing premium was set pre-liquidation by their state of 

issuance, meaning any increase set by the state-of-residence guaranty association 

will come on an average rather than seriatim basis).  Beyond that difference, 

policyholders with similar policies will receive different coverages in liquidation: 

under New Jersey’s guaranty association statutes, a policyholder in New Jersey can 

get more coverage than a policyholder in North Carolina simply by residing in New 

Jersey on the date the liquidation order is entered. 

Whatever the merits of the Intervening Regulators’ arguments, they are mere 

opinions on judgment calls that fall within the Rehabilitator’s discretion, not legal 

limits on the Rehabilitator’s authority, and thus the alleged discrimination does not 

provide a basis for disapproving the Plan. 

2. The Plan Survives Any Comparison to Liquidation 

In Neblett v. Carpenter, the Supreme Court of the United States held that from 

a constitutional perspective, in rehabilitation, an insurer’s policyholders are not 

entitled to any particular remedy simply by alleging contract impairment.  Neblett v. 

Carpenter, 305 U.S. 297, 305 (1938) (“Carpenter”).  In Carpenter, that meant that 

the objecting parties were not harmed where they received no less favorable 

treatment “as that which would result from the sale of the assets and pro-rata 

distribution in solution of all resulting claims for the breach of outstanding policies.”  
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Id.  Today, Carpenter is understood as standing for the principle that policyholders 

must be no worse off in rehabilitation than in liquidation.  If the insurer’s 

policyholders are receiving the same or better treatment than what they would have 

received in liquidation, they are unable to establish any injury or resulting harm from 

a rehabilitation plan as a matter of law.  Carpenter, 305 U.S. at 305; see also Penn 

Treaty, 63 A.3d at 452-53.   

Here, every policyholder can elect coverage that matches or exceeds 

liquidation benefits by offering policyholders coverage that matches their existing 

benefits, the “Maximum Policy Value.”  (See Rehabilitator’s Findings of Fact ¶ 86 

(citing Tr. 184:12-15 (Cantilo Testimony); 186:17-21; Ex. RP-47 (100% of 

policyholders can elect a policy with Maximum Policy Value that matches current 

policy, thus matching or exceeding maximum liquidation policy value); Ex. RP-56, 

Cantilo Slides at 109, 110)).)  No competent evidence or authority was offered by 

the Intervening Regulators controverting the demonstration by the Rehabilitator that 

using the standard most familiar to policyholders, Maximum Policy Value, every 

policyholder can select an option at least as favorable as liquidation. (See Ex. RP-56 

at Slide 109; Tr. 184:12-15 (Cantilo Testimony).) 

The Intervening Regulators nevertheless attack the Plan as failing to place 

policyholders in at least as good a position as liquidation.  (Regulators’ 

Memorandum at 21-31.)  This assertion is based on an apparent misunderstanding 
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of the Plan and what the law actually requires.  To begin, the Intervening Regulators 

claim (incorrectly) that Carpenter “says nothing about policyholders as a group.”  

(Regulators’ Memorandum at 23.)  Going further, the Intervening Regulators 

criticize this Court’s conclusion, based on Carpenter and related cases under 

Pennsylvania law, that there is no requirement that every policyholder must fare as 

well in rehabilitation as in liquidation. (Regulators’ Memorandum at 23.) 

This theme underlies much of the Intervening Regulators’ opposition to the 

Plan—suggesting, for example, that if 15% of policyholders do worse under the Plan 

than they would in liquidation, the Plan must be rejected. (Id. at 25.)  But, as this 

Court well knows, Carpenter simply does not hold that the standard there announced 

is to be applied to each policyholder individually rather than to the group of 

policyholders.  Worse, the Intervening Regulators ignore this Court’s admonition 

against placing hypothetical individual interests above group interests in a 

comparison to liquidation.  Taken to its logical conclusion, the Intervening 

Regulators’ position means that  

the existence of state guaranty funds makes any rehabilitation a non-
option.  Because state guaranty fund coverage ranges from $100,000 to 
unlimited, it would be impossible to administer assets for “the public 
good” or to compromise the interests of a single policyholder in order 
to avoid greater harm to a broad spectrum of policyholders. The form 
of a rehabilitation would be dictated by the state guaranty fund with the 
highest level of coverage. Guaranty funds do not belong in the driver's 
seat of an insolvency proceeding. 
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Penn Treaty, 63 A.3d at 451.  The Rehabilitator is rightfully guided by the Penn 

Treaty experience and authority, while the Intervening Regulators wrongfully 

pretend none of it ever happened. 

Indeed, this Court’s finding in Penn Treaty is in line with the language used 

by the Supreme Court in Carpenter, which suggests that it is to be applied to 

policyholders as a group. The two key paragraphs are here set out in their entirety 

so that this argument may be put to rest once and for all: 

The petitioners have no constitutional right to a particular form of 
remedy. They are not entitled, as against their fellows who prefer to 
come under the plan and accept its benefits, to force, at their own wish 
or whim, a liquidation which under the findings will not advantage 
them and may seriously injure those who accept the benefit of the plan. 
They are not bound, as were the dissenting creditors in Doty v. Love, 
295 U.S. 64 [(1935)] . . . , to accept the obligation of the new company 
but are afforded an alternative whereby they will receive damages for 
breach of their contracts. They have failed to show that the plan takes 
their property without due process.  
 
It is not contended that a statutory scheme for the liquidation of an 
insolvent domestic corporation is per se an impairment of the obligation 
of the company’s contracts. The argument is that the impairment of 
contract arises from the less favorable terms and conditions of the new 
noncancelable policies which are to be substituted for the old ones and, 
in the case of the life policies, by the substitution of a new company as 
contractor in place of the old, without the consent of the policy holder. 
This position is bottomed upon the theory that the policy holders are 
compelled to accept the new company as insurer on the terms set out in 
the rehabilitation agreement. As has been pointed out, they are not so 
compelled but are given the option of a liquidation which on this record 
appears as favorable to them as that which would result from the sale 
of the assets and pro rata distribution in solution of all resulting claims 
for breach of outstanding policies. 
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Carpenter, 305 U.S. at 305.  As this language reveals, all of the Supreme Court’s 

references in Carpenter are to the group of policyholders who objected to the Plan, 

consistent with how this Court has interpreted Carpenter in the past. 

Ultimately, this Court will evaluate whether the Rehabilitator has abused her 

discretion in concluding that the Plan is preferable over liquidation for policyholders 

on the whole. The Rehabilitator’s case has shown at length the many reasons that 

this conclusion is correct (i.e., policyholder choice, the ability to preserve full 

coverage, material reductions in SHIP’s deficit while preserving guaranty 

association coverage, and the elimination prospectively of the unfairly 

discriminatory and inequitable premium rate structure and resulting subsidies, just 

to name a few). Even if the issue were examined on a policyholder-level basis as 

proposed by the Intervening Regulators, the Rehabilitator’s Maximum Present 

Value analysis would satisfy that test.  That the Intervening Regulators might fashion 

a hypothetical scenario under which one or more policyholders might not fare as 

well under the Plan as they would in liquidation does not undermine this 

conclusion.11  Cf. Penn Treaty, 63 A.3d at 453 (party “cannot establish that 

                                                 
11 The Intervening Regulators also claim that the Rehabilitator’s liquidation comparison analysis 
should be disregarded because it does not address a potential Phase Two.  (Regulators’ 
Memorandum at 29-31.)  This argument plainly lacks merit, primarily because it relies on the same 
faulty premise discussed herein that a rehabilitation plan is inappropriate unless it guarantees 
solvency.  The Rehabilitator addresses this argument only briefly to demonstrate that the 
Intervening Regulators have misapprehended the applicable facts. What might occur in Phase Two 
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liquidation is necessary simply by offering hypothetical circumstances where benefit 

reductions might result in some policyholders receiving less than what they would 

receive from their state guaranty association in liquidation.”).   

3. There is No Absolute or Mechanical Carpenter Test Because 
the Constitutional Questions Must Be Decided Based on the 
Facts at Issue. 

Carpenter did not announce any mechanical or mathematical test for 

constitutional compliance, nor did it require a policyholder-by-policyholder test for 

constitutional compliance.  Likewise, there is no specific test prescribed by 

Pennsylvania law for whether a Rehabilitation Plan satisfies the requirements 

announced by the Supreme Court in Carpenter.  Cf. Penn Treaty, 63 A.3d at 452-53 

(“There is no statutory provision or case law precedent that requires this Court to 

grant a liquidation petition unless it can be established that every single policyholder 

will fare at least as well in rehabilitation as in liquidation.”).  As this Court has 

explained, Carpenter addressed contractual impairment, not the remedies available 

for that impairment: “The objectors in [Carpenter] did not prove impairment.  

                                                 
is a matter subject to uncertainty, given that it is entirely dependent on Policyholder Elections that 
have not yet been made. But what the Intervening Regulators overlook is that, even if their 
hypothetical “doomsday” scenarios—which the Intervening Regulators never justified as realistic 
possibilities—could leave some policyholders with a heavy burden in Phase Two, that burden 
would be the result of policyholders voluntarily electing to pay the required actuarially justified 
premium for their generous coverage rather than taking a different option.  But the Intervening 
Regulators fail to mention that the Plan offers every single policyholder the ability to avoid this 
outcome by selecting Options Two or Three in Phase One, which would fully immunize them from 
any further benefit reductions or rate increases in Phase Two.  It is precisely this freedom of choice 
offered by the Plan which would not be available in liquidation 
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[Carpenter] did not establish the broad principle that a rehabilitation plan is per se 

invalid unless every policyholder will fare as well in rehabilitation as in liquidation.”  

Penn Treaty, 63 A.3d at 453. 

Instead, the Court must look to the particular facts and circumstances, 

including the insurer, the type of insurance, and the policyholders’ interests.  Any 

other approach would make little sense in light of the statutory grant of discretionary 

authority to the Rehabilitator going beyond her authority than in liquidation.  See 

Grode I, 572 A.2d at 804-05 (“The lack of express direction governing 

rehabilitations where it is otherwise given in liquidation proceedings compels the 

conclusion that the Insurance Commissioner, as Rehabilitator, is given broader 

discretion to structure a rehabilitation plan than is given to her as statutory 

liquidator.”)  In the Rehabilitator’s view, the Plan satisfies Carpenter by offering 

policyholders meaningful choices that include at least one option to retain as much 

long-term care coverage as they would have in liquidation, and in some cases more.  

(See Rehabilitator’s Findings of Fact ¶ 86 (citing Tr. 184:12-15 (Cantilo Testimony); 

186:17-21; Ex. RP-47 (100% of policyholders can purchase policy with maximum 

policy value that matches current policy, thus matching or exceeding liquidation 

maximum policy value); Ex. RP-56, Cantilo Slides at 109, 110)).) 

In fact, the proposed modifications are well within the principles arising out 

of Carpenter and later cases addressing this issue, because Carpenter does not stand 
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for the proposition that participation in a rehabilitation plan with modifications must 

be voluntary.  Instead, as the California Supreme Court recognized at another stage 

of the Carpenter proceedings, “[t]he police power of the state exercised by the 

Commissioner as [Rehabilitator] permits modification of insurance contracts issued 

by an insolvent insurer.”  Neblett v. Pac. Mut. Life Ins. Co., 74 P.2d 761, 776 (Cal. 

1943), aff’d, Neblett v. Carpenter, 305 U.S. 297, 305 (1938).   Later, in Underwriters 

National Assurance Co. v. North Carolina Life & Accident & Health Insurance. 

Guaranty Association, the Supreme Court of the United States acknowledged what it 

had affirmed in Carpenter: that to further the goals of rehabilitation, “the [r]ehabilitator 

proposed that the [r]ehabilitation [c]ourt reform the [Indiana insurer’s] policies to 

require increased premiums and reduced benefits[, which the rehabilitation court 

ultimately did].”  455 U.S. at 696-97.12  Thus, this Court’s conclusion in Legion that 

“Article V authorizes reformation” of policyholder contracts in a rehabilitation plan 

is in line with Carpenter, see Legion 831 A.2d at 1241, and the Plan does not create 

a per se impairment requiring relief.  Penn Treaty, 63 A.3d at 453. 

The Intervening Regulators’ unwavering adherence to a net present value test 

demonstrates the failures of a mathematical Carpenter test as a means to assess a 

                                                 
12 The Supreme Court reached that result without objection, despite the fact that, at the time, the 
impaired insurer operated in 45 states (id. at 694), most states required regulatory approval of policy 
forms and rates (id. Appendix 2 (health and life insurer rate and form laws on the books in 1976)), 
and the rehabilitator did not obtain regulatory approval to reduce benefits or increase rates.   
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rehabilitation plan.13  Critically, the Intervening Regulators cannot show that their 

net present value test is a test policyholders would apply in deciding whether they 

favored rehabilitation or liquidation.  In fact, the Rehabilitator and her team 

considered policyholder preferences in understanding how a policyholder might 

decide which option presents the best value, including by speaking to policyholders, 

none of whom asked about or appeared to rely upon the present value analysis 

advocated by the Intervening Regulators.  (Tr. 347:1-348:12 (Cantilo Testimony).)  

Then, during hearing, the Rehabilitator offered expert and factual testimony 

supporting the proposition that the present value analysis relied upon by the 

Intervening Regulators is not data presented to a policyholder at the time of issuance 

or at the time of a rate increase in the ordinary course.  (Tr. 437:13-438:9 (Bodnar 

Testimony).)  Fatally for the Intervening Regulators, the Rehabilitator also offered 

evidence demonstrating specific cases in which a net present value analysis would 

                                                 
13 For reasons that remain unclear, the Intervening Regulators appear to believe that the 
Rehabilitator is required to apply a net present value test based on (1) the Intervening Regulators 
witness’s unsubstantiated recollection of off-handed comment by one its consulting actuaries, (2) 
the file names of certain documents, (3) the fact that net present value can assess the company 
impact, (4) or by the fact that the Rehabilitator’s counsel did not refute every statement made by 
the Intervening Regulators in a letter.  (See Regulators’ Memorandum at 24-28.)  But even if any 
of those statements, documents, or omissions were binding in some way, the Intervening 
Regulators’ suggestion that the Rehabilitator cannot consider more than one fact in assessing the 
impact of rehabilitation and liquidation on policyholders is unsupported, and it asks the 
Rehabilitator to refuse to apply her expertise and judgment beyond some initial decision-making, 
regardless of the outcome of that decision and regardless of whether other evidence or law 
indicates that a different result or position would be the better one. 
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not be the rational choice (as they claimed) because the net present value analysis 

did not result in finding the best option based on an individual policyholders’ values 

and preferences.  (See Tr. 175:3-179:7 (Cantilo Testimony); 438:10-19 (Bodnar 

Testimony); Ex. RP-48 (Policyholder Guidance: Basic Policy and Enhanced RPU 

preferable to most valuable Net Present Value option); Ex. RP-49 (Policyholder 

Guidance: Basic Policy preferable to most valuable Net Present Value option); Ex. 

RP-56, Cantilo Slides at 102-103.)  The Intervening Regulators never overcame this 

evidence—nor can they, because the net present value analysis is not one on which 

a Carpenter assessment can or should be made. 

4. A Mechanical Application of Carpenter Would Write the 
Rehabilitation Laws Out of Existence. 

Just as Carpenter does not prohibit policy modifications, it similarly does not 

require the Rehabilitator to provide policyholders with the option to maintain their 

existing, underpriced coverage.  In Carpenter, the Supreme Court held that certain 

dissenters to a rehabilitation plan had no right to compel a liquidation because they 

had suffered no harm.  305 U.S. at 305.14   The Intervening Regulators suggest that 

“[t]he critical fact underlying the decision was that policyholders were not 

compelled to accept the modifications to their policies under the plan” because “[t]he 

                                                 
14 In this way, Carpenter supports the Rehabilitator’s arguments that the Intervening Regulators 
cannot force a liquidation: like the Carpenter objectors, absent any identifiable harm to their 
interests, the Intervening Regulators have “no constitutional right to a particular form of remedy.”  
305 U.S. at 305. 
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alternative open to all is to dissent from the plan and to prove their claims for breach 

of their policy contracts against the liquidator of the old company.”  305 U.S. at 303.  

(Regulators’ Memorandum at 23 (citing same).)  But this argument misreads 

Carpenter, which is better understood as holding that an alleged contractual 

impairment “is not a per se violation of law.”  Mutual Fire II, 614 A.2d at 1095; see 

also Penn Treaty, 63 A.3d at 453 (objectors in Carpenter were denied relief because 

they could not establish impairment).  The specific outcome in Carpenter, in which 

a policyholder could bypass entirely the rehabilitation, is irrelevant to present-day 

receiverships because the option to sue for damages available in Carpenter is not 

available and will never be available in any rehabilitation.     

Given the ways in which the Carpenter landscape differs so widely from the 

current landscape for receiverships, it is unsurprising that Pennsylvania courts have 

refused to read its constitutional mandate as anything beyond a general rule that, on 

the whole, policyholders must be no worse off than in liquidation.  See, e.g., Penn 

Treaty, 63 A.3d at 452-53 (“There is no statutory provision or case law precedent 

that requires this Court to grant a liquidation petition unless it can be established that 

every single policyholder will fare at least as well in rehabilitation as in 

liquidation.”).  Under these principles, the mechanical application of Carpenter 

proposed by the Intervening Regulators would mean that no rehabilitation plan could 

pass constitutional muster.  This cannot be the law.  
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F. The Plan is Lawful and Should Be Approved. 

1. The Plan Treats All Policyholders Equally and Furthers the 
Lawful and Desirable Goals of Preventing Rate Inequities 
and Unfair Subsidies Between Policyholders 

SHIP’s current premium rate structure is unfairly discriminatory and 

inequitable.  (Rehabilitator’s Findings of Fact at ¶¶ 39-46.)   That is, similarly 

situated policyholders with substantially similar coverage are paying substantially 

different premium rates, meaning that policyholders in some states are subsidizing 

the underpriced policies issued in other states.  (Id.)  This Court has recognized that 

eliminating these unfair “subsidies between policyholders in different states and 

between different groups of policyholders” is itself a legitimate goal of 

rehabilitation.   Penn Treaty, 63 A.3d at 443, 460.  The Plan seeks to do just that by 

eliminating the present unequal treatment among similarly situated policyholders—

all policyholders will pay the same premiums as other similar policyholders 

receiving the same coverage.  Under the Plan, there is no unequal treatment of 

policyholders—full stop. 

a. The Plan is Fair and Equitable as to the Premiums Set 

The Intervening Regulators argue that unless the Plan maintains this current 

unequal treatment of policyholders on a state-by-state basis, then the Plan is 

unlawful.    In fact, the Intervening Regulators maintain that the Rehabilitator 

committed an abuse of discretion by seeking to remedy the unequal treatment of 
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similarly situated policyholders.  The Intervening Regulators’ illogical position fails 

for numerous reasons, and is contrary to both the law and common sense.   

First, the Intervening Regulators lack any cognizable interest or basis for 

raising any purported unequal treatment of policyholders to begin with.  The 

Intervening Regulators do not contend that the Plan treats them unequally in their 

capacity as regulators, nor did they present any such evidence during the hearing.  

Rather, they claim that the Plan treats “policyholders in different States differently.”  

(Regulators’ Memorandum at 32 (emphasis added).)  But the Intervening Regulators 

have expressly disavowed that they were appearing in any parens patriae or other 

representative capacity for policyholders.  (Tr. 541-547; see also Intervening 

Regulators’ Pre-Hearing Memorandum at 50.)  Thus, they have no standing or legal 

basis to raise arguments regarding the purported unequal treatment of individuals 

whom they do not represent.  And even if they could raise such arguments, the 

Intervening Regulators failed to present any evidence showing how policyholders in 

their own respective states would be denied equal treatment through the Plan’s 

proposal to eliminate unfair subsidies between groups of policyholders.  Thus, the 

Intervening Regulators’ arguments should be rejected on their face.   

Second, as explained above, there is no unequal treatment of policyholders 

whatsoever.  Quite the contrary, the Plan seeks to remedy the present unequal 

treatment of similarly situated policyholders.  Requiring that all policyholders pay 
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the same premiums for the same coverage is the definition of equal treatment. The 

Intervening Regulators strain to characterize policyholders in some states as 

receiving “more” by “suffering smaller benefit cuts” compared to policyholders in 

other states receiving “less” by “suffering greater benefit cuts.”  (Regulators’ 

Memorandum at 38.)  Nonsense—similar policyholder will receive the exact same 

treatment, and be given the same options to pay the same premiums for the same 

coverage.  The Intervening Regulators cannot simply mischaracterize the act of 

remedying the current unequal treatment of policyholders as itself an act of unequal 

treatment.    

Under the Intervening Regulators’ logic, the goal of eliminating unfair 

subsidies between policyholders in different states could never be accomplished 

through rehabilitation.  In order to eliminate such subsidies, any change in rates or 

benefits must necessarily have a greater impact on the underpriced policies that have 

historically benefited from subsidized premiums at the expense of other 

policyholders—the goal being, after all, to eliminate these inequitable subsidies.  But 

the Intervening Regulators define “unequal treatment” by looking solely to the 

change in rates or benefits, which as explained, will necessarily have a greater 

impact on those policies that have been unfairly subsidized by other policyholders.  

Notably, the Intervening Regulators ignore the actual premiums policyholders 

would pay under the Plan, which would be the same for substantially the same 
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benefits.  By narrowly focusing on changes in rates or benefits, rather than the net 

result caused by those changes, the Intervening Regulators seek to ensure that any 

attempt to eliminate unfair subsidies between policyholders would result in “unequal 

treatment.”  Again, that is contrary to this Court’s precedent in Penn Treaty, which 

recognized that a rehabilitation plan may properly eliminate such subsidies.  Penn 

Treaty, 63 A.3d at 443, 460. 

Third, nowhere do the Intervening Regulators even attempt to demonstrate 

how the Rehabilitator abused her discretion in seeking to eliminate subsidies 

between policyholders.  The Intervening Regulators may disagree with the 

Rehabilitator’s determination and may otherwise like to see the unequal treatment 

of similarly situated policyholders continue.  But the Intervening Regulators’ narrow 

and biased preferences are irrelevant.  The Rehabilitator is charged with broadly 

protecting “the interests of insured, creditors, and the public generally,” 40 Pa. Cons. 

Stat. § 221.1, not in maintaining inequalities that benefit some policyholders at the 

expense of others.   Moreover, the Rehabilitator is expressly directed to take such 

action as she deems necessary to correct the conditions giving rise to the insolvency.  

40 Pa. Cons. Stat. § 221.16(b).  Here, the Rehabilitator has determined that 

underpriced policies is one of the primary conditions creating the insolvency, and 

the Rehabilitator is well within her discretion in seeking to correct that condition by 
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seeking properly priced policies for all policyholders equally.  That is not, as the 

Intervening Regulators assert, an “absurd result.”  (Regulators’ Memorandum at 36.) 

Fourth, the Intervening Regulators’ attempt to apply order of distribution 

principles applicable in a liquidation is misguided, for several reasons.  As a 

threshold matter, they overlook that the Rehabilitator has greater discretion in 

rehabilitation than in liquidation.  Grode I, 572 A.2d at 804-05 (“[T]he Insurance 

Commissioner, as Rehabilitator, is given broader discretion to structure a 

rehabilitation plan than is given to her as statutory liquidator.”).  More 

fundamentally, the Plan is not seeking to give “some policyholders greater 

consideration than others” (Regulators Memorandum at 36); to the contrary, it 

expressly seeks to treat similarly situated policyholders the same regardless in which 

their policy was issued. 

Finally, the Intervening Regulators ignore that the Rehabilitator may properly 

discriminate among policyholders in order to rehabilitate the company where she 

has a rational basis for doing so.  (See Rehabilitator’s Pre-Hearing Memorandum at 

19–20 and cases cited therein.)  Thus, even if the Plan discriminates among 

policyholders by treating those with underpriced policies differently than those with 

properly priced policies—and it does not—that different treatment here is 

nevertheless reasonable and proper.  Eliminating unfair subsidies between 

policyholders, making certain that all policies are properly priced relative to their 
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benefits, and ensuring that all similarly situated policyholders are treated similarly 

are all actions that have a fair and substantial relation to effecting a successful 

rehabilitation.   

b. The Plan is Fair and Equitable with Respect to Premium 
Waiver. 

The Intervening Regulators assert that the Plan is not fair and equitable 

because it deprives policyholders of premium waiver benefits. (Regulators’ 

Memorandum at 31 - 32.)  This criticism, like so much of the Intervening Regulators’ 

case, fails initially because (a) it is not based on any alleged harm to the Intervening 

Regulators, and (b) is wholly unsupported by any competent evidence or authority. 

The Court need not go further in rejecting this argument. 

The Intervening Regulators fail on the merits as well, however, because they 

never address how this element of the Plan actually works and why it is necessary. 

Contrary to their assertion, the Plan will not “take this [waiver] benefit away. . . .” 

(Regulators’ Memorandum at 31.)  The amount of premium waived before the Plan 

remains waived under the Plan.  What the Plan does not do is immunize the more 

than 10 % of policyholders who are on premium waiver from their share of the 

burden allocated to all policyholders under the Plan.  To the extent that policyholders 

on waiver have underpriced policies, these policyholders too will have to accept a 

fair and equitable share of the benefit reductions or rate increases. To avoid such a 

result as the Intervening Regulators suggest would mean requiring the remaining 
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policyholders (i.e.  the policyholders paying premiums) to subsidize this group (i.e., 

the policyholders not paying premiums) in an amount far exceeding the premiums 

currently waived, and the Rehabilitator has concluded that doing so would not be 

fair and equitable.  No showing has been made by Intervening Regulators that this 

conclusion is an abuse of discretion. 

2. The Plan’s Policy Modification Mechanism Is Lawful. 

The Intervening Regulators’ objections to the Plan’s policy modification 

mechanism rest on several fundamentally flawed premises and should be rejected.  

As a threshold matter, the Rehabilitator’s use of the Plan to modify policyholders’ 

premiums and benefits is not “unprecedented.”  (See Regulators’ Memorandum at 

42.)  To the contrary, this Court expressly recognized in Penn Treaty that a 

rehabilitation court can “modify policyholder benefits as part of an approved 

rehabilitation plan,” such that “policies can be reformed and repriced” in 

rehabilitation.  Id. at 452–53, 455, 459.  Nor was this Court breaking any new 

ground—the power of a state’s rehabilitation court to modify policies nationwide, 

including with respect to premiums and benefits, has long been recognized and 

largely left unchallenged.  See, e.g., Carpenter, 305 U.S. 297 (leaving unchallenged 

California’s power as domiciliary state to make rate and form decisions for all of the 

insolvent company’s policies, wherever issued, as part of a national rehabilitation 

plan, and affirming California Supreme Court’s findings that modifications were 
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within its authority); Underwriters Nat. Assur. Co., 455 U.S. at 697 (1982); 

(rehabilitation plan that was later approved “proposed that the Rehabilitation Court 

reform the policies to require increased premiums and reduced benefits,” including 

with respect to out-of-state policies).15  

Second, despite numerous opportunities to date, the Intervening Regulators 

remain unable to identify any applicable law that the Plan would violate.  Instead, 

the Intervening Regulators vaguely cite to state statutes concerning rate increases.  

(Regulators’ Memorandum at 40-41.)  Of course, these statutes do not purport to 

govern premium increases or policy modifications in the rehabilitation context.  

When a domestic insurer such as SHIP is placed in rehabilitation, the Court retains 

exclusive control over matters concerning the distribution of its assets—and this 

necessarily extends to the distribution of SHIP’s assets through its policies.  See 

Ballesteros v. New Jersey Prop. Liab. Ins. Guar. Ass’n, 530 F. Supp. 1367, 1371 

(D.N.J. 1982) (“The need for giving one state exclusive jurisdiction over 

                                                 
15 Accord Mutual Fire II, 614 A.2d at 1094 (Rehabilitator “afforded broad powers” to “minimize 
the harm to all affected parties,” and explaining that “the exigencies attendant to a major 
commercial insolvency and the goals of rehabilitation necessitate the reality that individual 
interests may need to be compromised in order to avoid greater harm to a broader spectrum of 
policyholders and the public.”); Legion, 831 A.2d at 1241–42 (recognizing that “Article V 
authorizes reformation and novation [of contracts through a rehabilitation plan] where appropriate 
to avoid prejudice to policyholders”); Grode I, 572 A.2d at 805 (“The Act and caselaw implicitly 
recognize that contractual terms are not sacrosanct when an insurance company is insolvent.”); see 
also Mathias v. Lennon, 474 F. Supp. 949, 957 (S.D.N.Y. 1979) (rejecting argument that New 
York rehabilitation court “lacked jurisdiction to affect the property interests of the Illinois 
policyholders”). 
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delinquency proceedings has long been recognized in the courts.”), aff’d sub nom. 

Appeal of Ballesteros, 696 F.2d 980 (3d Cir. 1982).  (See also Rehabilitator’s Pre-

Hearing Memorandum at 30–35.)  For that reason, this Court recognized in Penn 

Treaty that it has the authority to “restructur[e] rates” to remove unfair subsidies 

between groups of policyholders and “modify policyholder benefits as part of an 

approved rehabilitation plan.” See Penn Treaty, 63 A.3d at 455, 460; accord Mutual 

Fire II, 614 A.2d at 1094 n. 4, 1105; Legion, 831 A.2d at 1241–42.  The Intervening 

Regulators cannot identify any contrary law that even attempts to usurp the Court’s 

exclusive authority over such matters.   

Third, the Plan decidedly does not “displace the regulatory authority” of the 

Intervening Regulators.  (Regulators’ Memorandum at 41.)  To the contrary, the Plan 

expressly preserves any such authority by permitting state insurance regulators to 

either: (a) consent to the proposed rate increases and policy modifications, or (b) 

opt-out of the rate setting provision of the Plan and continue to retain regulatory 

authority over any increase in premiums.  For the reasons already set forth in the 

Rehabilitator’s Opposition to the Intervening Regulators’ Application to Reconsider 

the Order Granting Rehabilitator’s Oral Motion Regarding the Issue State Rate 

Approval Option, it is clear that the Court properly entered judgment on the issue-

state rate approval option in the Plan.  In the absence of any: (a) identifiable harm to 

the Intervening Regulators, and (b)  competent evidence showing that such harm 
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would actually result from the Plan’s rate-setting provisions, the opt-out provision 

necessarily cures any purported defect in the Plan.   

Setting this aside, the Intervening Regulators’ remaining complaints regarding 

the opt-out provision are without merit.  For example, they complain that state 

regulators lack authority to “act on behalf of all the policyholders in his or State to 

‘opt-out’ of Plan rate provisions.”  (Regulators’ Memorandum at 51.)  This argument 

is nonsensical.  The Intervening Regulators repeatedly maintain that they have the 

regulatory authority to deny any proposed rate increases that would affect all 

policyholders with policies issued in that state.  The opt-out provision gives them 

the authority to do just that, and continue to decide whether to approve any premium 

increases.   

The Intervening Regulators also complain that the opt-out provision “coerces” 

them to approve the rates proposed by the Rehabilitator because, absent approval, 

policyholders in that state would have different options in lieu of a premium rate 

increase, such as to downgrade policy benefits.  (Regulators’ Memorandum at 50.)  

This argument fails for numerous reasons.  First, the Intervening Regulators attempt 

to conflate and expand any authority they have to approve premium increases 

(outside of the rehabilitation context) to also include the authority to approve any 

policy modifications.  But importantly, nowhere do the Intervening Regulators 

identify any regulatory authority to approve modifications to policy benefits.  Nor 
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can the Intervening Regulators claim that reductions in benefits are simply the 

equivalent to rate increases—as their own LTCI regulations make clear, “[a] 

reduction in benefits shall not be considered a premium change.”  See, e.g., Code 

Me. R. tit. 02-031 Ch. 425, § 6(F)(3) (emphasis added); Wash. Admin. Code 284-

83-020(6)(c) (same).  A state regulator’s general rate setting authority does not 

extend to modifying policyholder benefits in rehabilitation proceedings, and thus 

this Court recognized in Penn Treaty that there is no authority suggesting that the 

Court may not “approv[e] a rehabilitation plan that modifies policyholder benefits.”  

Penn Treaty, 63 A.3d at 455.  In fact, what the Intervening Regulators are actually 

complaining about is that the opt-out provision is structured to reduce or eliminate 

the subsidization problems discussed above.  But whatever authority the Intervening 

Regulators have to approve increases in premiums, they plainly lack the power to 

require the holders of policies issued in other states to subsidize policies issued in 

their states.   

Finally, the Intervening Regulators’ comity and Full Faith and Credit 

arguments are backwards—there is no basis for applying their state laws 

extraterritorially in a manner that would interfere with this Court’s exclusive 

jurisdiction.    See Ferrelli v. Commonwealth, 783 A.2d 891, 894 (Pa. Commw. Ct. 

2001) (“‘[T]he Full Faith and Credit Clause does not require a state to subordinate 

public policy within its borders to the laws of another state . . . .’” (citation omitted)); 
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Neyman v. Buckley, 153 A.3d 1010, 1018 (Pa. Super. Ct. 2016) (“[W]e recognize 

that the legal principle of comity should only be utilized when the application of 

another state’s law contradicts no public policy of Pennsylvania.”).  (See also 

Rehabilitator’s Opposition to the Intervening Regulators’ Application to Reconsider 

the Order Granting Rehabilitator’s Oral Motion Regarding the Issue State Rate 

Approval Option.)  Thus, Pennsylvania public policy governing rehabilitation 

controls here, even in the face of competing state statutes on rate increases.   

III. RESPONSE TO NOLHGA 

The Court should reject entirely NOLHGA’s proposed modifications to the 

Plan.16  In its Post-Hearing submissions, NOLHGA offers this Court detailed advice 

on how it should do its job, specifically recommending a number of changes in the 

Plan or provisions for the Court’s Order regarding its review of the plan and future 

implementation, nearly all of which have nothing to do with NOLHGA’s actual 

interest in the case.  Every one of NOLHGA’s proposed modifications impedes and 

impairs the Rehabilitator’s discretion as Insurance Commissioner and as statutory 

rehabilitator, yet NOLHGA never shows that the Rehabilitator has abused the 

discretion granted to her by Pennsylvania law such that relief is needed.  Indeed, 

NOLHGA asks this Court to overrule the Rehabilitator’s reasoned judgment on 

                                                 
16 The Rehabilitator addresses only NOLHGA’s proposed order if the plan is approved.  The 
proposed order if the plan is disapproved is premature, beyond the scope of the Court’s request for 
post-hearing submissions, and both irrelevant and unhelpful to the question of plan approval. 
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matters well within her expertise despite the fact that the words “abuse” or 

“discretion” never once appear in NOLHGA’s Amended Formal Comment or its 

Post-Hearing Submissions; the only evidence or opinion NOLHGA offered 

regarding the Rehabilitator’s discretion was to say that the Rehabilitator can and 

should provide information about guaranty associations.  (Tr. 681:3-683:2 (Gallanis 

Testimony).)   

Tellingly, NOLHGA also failed to offer a legal or factual justification for any 

of its recommendations and requests, nor did it offer evidence of a problem in need 

of solution through its recommendations and requests.17  Pennsylvania law does not 

provide for rehabilitation by committee.  It should be for the Rehabilitator and the 

Rehabilitator alone to decide whether NOLHGA’s suggestions and modifications 

have merit such that the plan or the implementation of the plan should reflect 

NOLHGA’s preferences. 

 

                                                 
17 The majority of NOLHGA’s proposed Findings of Fact and Conclusions of Law do not require 
a response, but that does not mean they should be adopted by this Court    Many are innocuous or 
irrelevant (whether right or wrong); some are plain argument; others are factually correct but better 
addressed by the rehabilitator.  A few specific proposed Findings and Conclusions are incorrect or 
misleading, and even a cursory review of the cited record would reveal as much.  For example, in 
Finding of Fact 18, NOLHGA asks this Court to find that the discussion of guaranty association 
coverage limits in the Plan “could be confusing or misleading to policyholders.”  But this “finding 
of fact” is pure speculation, and it constitutes an improper opinion unsupported by factual evidence 
and not offered by a qualified expert.  For the same reason, NOLHGA’s proposed Finding of Fact 
20, stating that its supplemental document and its proposed changes were “helpful,” is unsupported 
by any study or analysis beyond the opinions of Mr. Gallanis. 
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A. The Proposed Modifications Infringes on the Rehabilitator’s 
Authority, and NOLHGA Cannot Show an Abuse of Discretion. 

NOLHGA has served its purpose in the plan review process, and no additional 

relief is needed.  NOLHGA has no interest in the outcome of these proceedings; it 

effectively concedes it will suffer no direct harm if the plan is approved, 

disapproved, or modified, and thus NOLHGA takes no position on the rehabilitation 

plan.  (See, e.g., Tr. 600:19-23 (Counsel explaining that NOLHGA has not taken and 

will not take a position on approving the plan); Tr. 655:3-7 (Gallanis Testimony).)  

Instead, NOLHGA’s interest is hypothetical and derivative, arising from the mere 

possibility that SHIP will eventually be placed in liquidation at some later date, 

meaning that its members’ coverage obligations will be triggered.  (NOLHGA’s 

Memorandum at 2.)  Thus, by the admission of its President and its counsel, 

NOLHGA’s only immediate interest is to have the opportunity to “serve as a 

resource” to the Court and the Rehabilitator.  (See, e.g., Tr. 601:25-602:3 (counsel 

describing purpose of participation); 685:16-20 (Gallanis testimony).)   

NOLHGA’s interest in serving as a resource has been fully satisfied.  It 

intervened in the proceedings unopposed by the Rehabilitator, filed formal 

comments, participated in the hearing, offered witness testimony and exhibits, 

subjected its witnesses to cross-examination, answered the Court’s questions, and 

filed post-hearing submissions.  There is nothing left for NOLHGA to do now, and 

there is no relief that NOLHGA needs from this Court.  (See Tr. 683:3-16 (Gallanis 
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Testimony) (no harm identified if plan approved without requested modifications; 

asserting the existence of any such “harm” would be speculative).)   

B. NOLHGA’S Specific Proposals Should Be Rejected. 

Even if NOLHGA had an interest such that the plan could be modified at its 

request, each proposed modification is unnecessary, and NOLHGA has offered no 

evidence supporting its request to change the plan and impose its preferred review 

and implementation process requirements. 

1. NOLHGA’s Proposed Modifications to the Substance of the 
Plan are Unnecessary. 

NOLHGA makes three specific suggestions for modifying the plan if 

approved.  (See NOLHGA’s Proposed Approval Order.)  None of those suggestions 

have merit.  Indeed, NOLHGA offered no evidence in support of its suggestions 

other than the testimony of its president Peter Gallanis and a consulting actuary.  Mr. 

Gallanis admitted that he was unaware of any research, focus groups, analysis, or 

even direct policyholder outreach and communications conducted by NOLHGA 

with regard to SHIP—let alone any research, study, analysis, or outreach that would 

support his testimony that certain plan language could be confusing or misleading.  

(See Tr. 692:2-20 (Gallanis Testimony showing lack of foundation or support for 

conclusions).)  Standing alone, such testimony is not credible evidence, and it cannot 

outweigh the Rehabilitator’s conclusions based on expert study and analysis as well 

as direct policyholder outreach described during the hearing.  (See, e.g., Tr. at 
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115:23-12 (Cantilo Testimony describing policyholder outreach and other 

considerations); 143:21-147:13 (Cantilo Testimony describing distribution of 

information and consideration of comments from stakeholders, including 

policyholders); 347:1-348:13 (Cantilo Testimony on policyholder preferences and 

direct contact with policyholders); 425:23-429:15 (Bodnar Testimony on consumer 

studies and expertise).)  Without any interest or evidence supporting relief, all three 

plan modifications should be refused when the Court approves the plan. 

a. Proposed Approval Order at 1.A and 2B:  Permanence 

The Second Amended Plan already makes clear that the modifications are 

permanent, and the Rehabilitator has addressed this issue adequately on page 

fourteen, paragraph seven.  (See Ex. RP-55, Second Amended Plan at 14 ¶ 7.)   Mr. 

Gallanis admitted that the Plan addresses this issue, and NOLHGA has offered no 

evidence of insufficiency or confusion beyond the unsupported opinions of Mr. 

Gallanis.  No modification is needed. 

b. Proposed Approval Order at 1.B:  Policy Restructuring 
and Unfunded Benefit Liability Provisions 

The Plan is for the protection of policyholders, not NOLHGA or its members, 

and the Rehabilitator believes that the Plan successfully addresses the policy 

restructuring and unfunded benefit liability issues as necessary.  In its proposed 

order, NOLHGA takes no issue with the substance of the Rehabilitator’s decisions 

on the unfunded benefits or policy restructuring, only the way in which the 
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Rehabilitator has addressed those issues in the Plan because of possible 

“policyholder confusion.”  (Proposed Approval Order at 1.B.)  But apart from mere 

opinions from Mr. Gallanis—which are unsupported by any objective analysis—

there was absolutely no evidence offered in support of the proposition that such 

broad changes and deletions are necessary. 18  

The language in question is important to explain the Rehabilitator’s tax 

strategy to policyholders and interested parties.  That purpose far outweighs any 

speculative and unsupported concerns NOLHGA may have about the impact of such 

language on the potential liability of guaranty associations.  Any specific guaranty 

association’s liability will be determined by statutes as they exist at the time, not 

Plan language.19 

 

 

                                                 
18 Whether or not Mr. Lapinski or Ms. Knight are “confused on matters related to GA benefits” 
(NOLHGA Findings of Fact 21 and 22), no evidence has been offered that the Rehabilitator and 
her team will be unable to address any such confusion, or that permitting NOLHGA “to review 
and comment on policyholder communications” would alleviate any such confusion, or that such 
confusion is widespread amongst approximately 40,000 policyholders, of which only two (i.e., 
0.005% of the total) elected to participate in the hearing.  Moreover, any conclusion that Mr. 
Lapinski is “credible” is not warranted given Mr. Lapinski’s inappropriate and unsupported attacks 
against the Special Deputy Rehabilitator.  (See, e.g., Tr. 949:22-950:5 (Court admonishment to 
Mr. Lapinski for “unacceptable” conduct).) 
 
19 NOLHGA’s apparent belief that guaranty association liability is determined by language in the 
Plan makes no more sense than believing that the Rehabilitator could bind the guaranty 
associations to pay claims in excess of statutory limits simply by stating as much in her Plan.  
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c. Proposed Approval Order at 1.C:  Options Descriptions 

The Rehabilitator believes that the guaranty association coverage limits and 

expected premium information are material to policyholders’ evaluation of their 

options.  Mr. Gallanis admitted as much on the stand, explaining that it was a matter 

of the Rehabilitator’s discretion to provide information on the guaranty associations.  

(Tr. 680:13-681:18 (Gallanis Testimony).)  Understanding that precise predictions 

of such coverage if SHIP is liquidated are not possible, for guidance the Rehabilitator 

has pointed to the Penn Treaty liquidation, the only meaningful precedent.  As Mr. 

Gallanis agreed, the Penn Treaty experience is “illustrative” of “the sorts of things 

guaranty associations would do.”  (Tr. 705:25-706:11.) 

The Rehabilitator is willing to include language in policyholder guidance 

materials—language to be decided by the Rehabilitator and her team in the exercise 

of her discretion—that identifies the current statutory provisions and the Penn Treaty 

liquidation as the illustrative guidance regarding coverage limits and premiums that 

might be implemented by the guaranty association in the event of liquidation.  The 

Rehabilitator does not believe that removing the language to which NOLHGA 

objects is in the best interest of policyholders.  (See also NOLHGA’s Memorandum 

at 5 (describing proposed changes).)  NOLHGA has not offered any evidence, apart 

from the mere unsupported opinions of Mr. Gallanis, that such language is incorrect 

or confusing.   
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As to the description of liquidation options as fewer rather than different, there 

is no support for a finding that the Rehabilitator has reached the wrong conclusion 

as an exercise of her expertise in this area.  NOLHGA’s witness Mr. Gallanis, 

unequivocally testified that he could not inform the court as to what options would 

actually be offered by guaranty associations if SHIP were liquidated.  (Tr. 689:25-

690:16.)  Moreover, the Rehabilitator is plainly correct that the Plan offers more 

options than were offered in the “illustrative” Penn Treaty case:  Mr. Gallanis 

testified that in the Penn Treaty liquidation the guaranty associations offered three 

or four options depending on whether the state allowed the cash-out option; the Plan 

offers five options.  NOLHGA having offered no evidence that guaranty associations 

would offer more options if SHIP were liquidated, based on the only applicable 

experience available to the parties, Fewer is correct as a matter of fact.  (See 

generally Tr. 730:18-735:11 (Gallanis Testimony).)20  

2. NOLHGA’s Proposed Process Modifications are 
Unnecessary. 

NOLHGA also makes a number of proposals which purport to guide this 

Court as to the conduct of its review and oversight roles.  This Court is well able to 

                                                 
20 Mr. Gallanis did not describe any options the guaranty associations could offer besides those in 
Penn Treaty.  Thus, the fact that the Plan can offer policyholders the opportunity to obtain coverage 
in excess of guaranty association limits—something the guaranty associations can never do—
means the Plan offers more options, and the guaranty associations fewer options.  (Tr. 735:5-11 
(Gallanis Testimony that guaranty associations could never offer Option 4).) 
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review the plan and exercise its oversight authority without of any the proposed 

modifications. 

a. Proposed Approval Order at 2.A: File Amended Plan 

NOLHGA has no basis for making such a demand, but, even if it did, the 

historical record is clear that the Rehabilitator always makes any amendments to the 

proposed Plan public.  NOLHGA has adduced no evidence suggesting that the 

Rehabilitator would treat the next amendment any differently and therefore has 

shown no basis for seeking this relief. 

b. Proposed Approval Order at 2.C, 2.D, 2.E, and 2.L: 
Mandatory Cooperation 

The Rehabilitator is careful about all of her communications with 

policyholders and, in preparing them, weighs many more factors than simply taking 

account of NOLHGA’s interests or the interests of the various guaranty associations.    

(See, e.g., Tr. at 115:23-12, 143:21-147:13, 347:1-348:13 (Cantilo Testimony on 

analysis of policyholder preferences and values); 425:23-429:15 (Bodnar Testimony 

on consumer studies and expertise).)  No showing has been made that the 

Rehabilitator requires NOLHGA’s oversight or participation in her communications 

with policyholders, and this recommendation should be flatly rejected.  Additionally, 

no guaranty association having yet been triggered, no basis has been shown for 

including their information in the Rehabilitator’s communications with 

policyholders.   
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Moreover, as NOLHGA’s President Peter Gallanis admitted, NOLHGA has 

already communicated its concerns to the Rehabilitator, and the Rehabilitator has 

engaged with NOLHGA regarding those concerns. (Tr. 686:2-20.)  In fact, 

NOLHGA has a “good relationship” with the Pennsylvania Insurance Department, 

and Mr. Gallanis expects that the “relationship will continue to be a good 

relationship as it has been for many years.”  (Tr. 755:8-768:4 (Gallanis Testimony); 

see also Tr. 632:10-23 (Peter Gallanis describing NOLHGA’s “excellent working 

relationship” with Pennsylvania Insurance Department which would allow a smooth 

transition to liquidation if necessary).)  Perhaps in the future, if it appears that SHIP 

will be placed in liquidation, and if NOLHGA then requests coordination and 

information from the Rehabilitator, and if those requests are supported by applicable 

law, and if the Rehabilitator does not respond reasonably to those requests, and if 

NOLHGA can demonstrate potential harm from the Rehabilitator’s actions; then, 

and only then, could NOLHGA legitimately come to this Court to seek the relief it 

seeks now.   

Unless and until those things happen, however, the proposed modification is 

another solution in need of a problem that should be rejected.  There is no reason for 

this Court to order the Rehabilitator to cooperate or coordinate with NOLHGA, nor 

is there any reason for this Court to enter an order requiring the Rehabilitator to make 

certain filings or provide information requested by NOLHGA.   
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c. Proposed Approval Order at 2.F: Policy Restructuring 
Filing 

Apart from mere opinions from Mr. Gallanis, unsupported by any objective 

analysis, NOLHGA had not offered any evidence in support of a need for a separate 

filing.  Nevertheless, the Rehabilitator has taken the position that she would make a 

separate filing on policy restructuring. (Tr. 996:3-21.)  No further relief is needed. 

d. Proposed Approval Order at 2.G: Election Report 

The Rehabilitator submits respectfully that, as has been the case historically, 

she will make reports to the Court about the Plan’s progress when such reports make 

sense.  It is hardly NOLHGA’s province to recommend to this Court a reporting 

protocol for this rehabilitation.  As is true of all of NOLHGA’s other 

recommendations, no problem has been identified, let alone documented, for which 

this “solution” is necessary. 

e. Proposed Approval Order at 2.H:  Phase Two Filing 

Mr. Cantilo testified about the Rehabilitator’s intent to approach the Court 

following the conclusion of Phase One of the Plan through her counsel and the 

Special Deputy Rehabilitator.  (Tr. 9:4-13 (Cantilo Testimony).)  No basis has been 

shown for NOLHGA to insert itself the Rehabilitator’s process for Phase Two. 

f. Proposed Approval Order at 2.I and 2.J: Reinsurance 

NOLHGA previously sought and was denied relief on this issue, and the Court 

should reach the same conclusion here.  As the Court knows, the Rehabilitator 
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included information regarding reinsurance in her annual report.  (Ex. RP-31, 

Annual Report.)  The Rehabilitator will include that information and any other 

information in subsequent reports to the extent that she concludes that the Court 

should be advised of such matters.  NOLHGA has not shown that any NOLHGA 

interest has been harmed in the past due to exclusion of such information from the 

Rehabilitator’s annual report, nor could it make such showing given its tenuous and 

speculative interest in this case.  NOLHGA also has not shown that a need exists for 

the order it requests, and the proposed modification should be refused accordingly. 

g. Proposed Approval Order at 2.K: Non-LTC Information 

The Court offered the parties an opportunity to make informal discovery 

requests prior to the hearing, but NOLHGA did not make a request for such 

information from the Rehabilitator.  Even if it had, however, this information need 

not have been provided: the non-LTC policies are not part of the rehabilitation, and 

NOLHGA has offered no evidence in support of this request.  As the record shows, 

the non-LTC policies were reinsured by Conseco when SHIP was formed and have 

been administered by the assuming company ever since.  (Tr. 27:19-28:25 (Cantilo 

Testimony); Ex. RP-55, Second Amended Plan at 97-98; Ex. RP-56, Cantilo Slides 

at 9-10.)  This request too should be denied. 
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IV. RESPONSE TO JAMES LAPINSKI 

Mr. Lapinski filed his Amended (Second) Testimony to Post-Hearing 

Memoranda on June 24, 2021. As with his testimony at the hearing, Mr. Lapinski 

offered invective, accusations, name-calling, and rank speculation; he did not offer 

any evidence which would lead this Court to disapprove the Plan.  Indeed, what Mr. 

Lapinski and his witness Rose Marie Knight want is to avoid receivership 

altogether—an impossible outcome under the circumstances.  As the Rehabilitator 

established at the hearing, the Plan is lawful, fair and equitable, and offers 

policyholders like Mr. Lapinski and Ms. Knight meaningful choices as to their 

options now that the SHIP receivership is underway. 

 Mr. Lapinski’s latest filing exhibits an inconsistent and incomplete approach 

to the issues, reflecting Mr. Lapinski’s lack of supporting evidence and lack of 

credibility.  For example, Mr. Lapinski appears to support the Rehabilitator’s goal 

of eliminating premium subsidies, but, contrary to the evidence presented at the 

hearing, he also believes the Plan does not include any components addressing that 

issue.  (Lapinski Amended (Second) Testimony to Post-Hearing Memoranda filed 

June 24, 2021, at 2.)  Mr. Lapinski fears a Penn Treaty scenario in which the matter 

“drag[s] on for ten . . .years” because he thinks it will deplete SHIP’s resources, but 

Mr. Lapinski ignores or is unaware of the clear differences between the Penn Treaty 

case, the first significant long-term care insolvency, and the instant matter for SHIP, 
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which is informed by that experience.  In sum, nothing in Mr. Lapinski’s hearing 

evidence, pre-hearing filings, or post-hearing filings establishes any right to relief or 

grounds for disapproval. 

V. CONCLUSION 

For these reasons, and for the reasons set forth in the Rehabilitator’s pre-

hearing and post-hearing submissions, the Court should approve the Plan and direct 

the Rehabilitator to begin implementing the Plan immediately. 
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