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Appellee, Jessica K. Altman, Insurance Commissioner of the Commonwealth 

of Pennsylvania, in her capacity as the Statutory Rehabilitator (“Rehabilitator”) of 

Senior Health Insurance Company of Pennsylvania (“SHIP”), hereby submits this 

Brief in support of the Commonwealth Court of Pennsylvania’s order approving the 

Plan of Rehabilitation for SHIP. 

I. INTRODUCTION 

The Commonwealth Court correctly approved the proposed rehabilitation 

plan for SHIP (“Approved Plan”) as a proper exercise of the Rehabilitator’s 

discretion.  The Approved Plan will reduce or eliminate SHIP’s deficit, it will 

provide meaningful choices to policyholders regarding their premiums and benefits, 

and it will eliminate prospectively the inequitable rate structures and cross-

policyholder subsidization that will only damage SHIP if allowed to remain in place.   

This Court should affirm the Commonwealth Court’s decision. 

There is no dispute that SHIP is in dire financial circumstances.  Like many 

issuers of long-term care (“LTC”) insurance, SHIP faces a substantial funding gap, 

in part because it charged woefully inadequate premiums for decades.  This 

historical underpricing arises primarily out of erroneous actuarial assumptions 

coupled with difficulty in obtaining regulatory approval for rate increases when 

requested.  As a consequence, SHIP’s policyholders—likely unknowingly—have 

been buying LTC coverage at reduced prices that cannot be sustained, and which 
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vary widely around the country even for identical benefits.  Today, SHIP is estimated 

to face liabilities that exceed projected assets and revenues by around $1.2 billion.   

 In keeping with applicable law, established custom, and national practice, the 

task of addressing this deficit falls on the Pennsylvania Insurance Commissioner, 

Jessica Altman, as SHIP’s domiciliary insurance regulator, acting under her statutory 

grant of authority and the supervision of the Commonwealth Court.  Once SHIP’s 

funding gap was discovered to have reached the point where regulatory intervention 

and receivership became inevitable, so too did it become inevitable that 

policyholders and other interested parties would face losses through changes to 

SHIP’s business and policies in rehabilitation or through the benefit cuts and 

mandatory distribution scheme of liquidation.   

After extensive analysis by a team of experts in receivership matters, LTC 

product design, management of distressed insurers, legal and regulatory 

requirements, and the interests of LTC policyholders, the Rehabilitator concluded 

that a meaningful rehabilitation effort would be better for the affected policyholders 

than immediate liquidation.  The Rehabilitator and her team designed a plan for 

SHIP mindful that the flexibility of rehabilitation could give policyholders options 

unavailable in liquidation while also addressing historical premium rate inequities 

in a manner that would not be possible in liquidation.   A key component of this 

effort was extensive communication with, and inclusion of, insurance regulators 
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nationwide, not one of whom ever proposed an alternate—let alone preferable— 

rehabilitation plan. 

Once SHIP entered rehabilitation, the chief insurance regulators of Maine, 

Massachusetts, and Washington (“Plan Opponents” or Appellants”) intervened in 

the Commonwealth Court to stop the Rehabilitator from implementing her plan, 

despite having no right to control the receivership proceedings, holding no interest 

whatsoever in SHIP, and facing no impact from the Plan’s implementation.    After 

a robust evidentiary hearing in which Plan Opponents participated fully, the 

Commonwealth Court largely adopted the Rehabilitator’s factual findings and legal 

conclusions and approved the proposed rehabilitation Plan—i.e., the Approved Plan. 

Before the Court is Plan Opponents’ appeal of the Commonwealth Court’s 

order approving the Plan (“Approval Decision”).  Plan Opponents do not contest that 

it is the exclusive responsibility of Commissioner Altman as SHIP’s domiciliary 

regulator to address this challenge in her capacity as Rehabilitator.  Instead, they ask 

this Court to substitute their judgment for that of the Rehabilitator and the thorough 

analysis of the Commonwealth Court.   This Court must reject that invitation. 

The insurance laws of Pennsylvania (like other states) envision that the 

Commissioner might address an insurer’s financial difficulties through rehabilitation 

or liquidation, the selection of which is largely a matter reviewable only for abuse 

of discretion. Rehabilitation is more flexible by design and allows the Commissioner 
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to exercise greater latitude in engineering a solution, whereas liquidation is a narrow 

and controlled process amounting principally to the equitable division of assets 

among creditors.  Commissioner Altman concluded after careful consideration that 

rehabilitation is the correct path.  The Approved Plan designed for SHIP is aimed at 

the heart of its historical problems: inadequate and discriminatory premium rates.  

Through the Plan, policyholders will be required prospectively to pay reasonable and 

actuarially appropriate premiums for their LTC coverage, and similar policyholders 

will pay similar premiums for similar coverage regardless of individual state action.  

As a result, one policyholder cannot be compelled to subsidize the coverage of 

another policyholder due to inconsistent rate approvals around the country.  These 

goals could not be served effectively or at all in liquidation.  

The Rehabilitator will respond to each of Plan Opponents’ attacks on the Plan, 

but it is instructive to focus on their two principal objections.   First, Plan Opponents 

assert that liquidation would be better for policyholders, citing purported technical 

deficiencies.  Second, in an apparent effort to maintain discriminatory premium 

rates, Plan Opponents argue that the Plan usurps their rate-making authority.  The 

first claim is little more than an unsupported plea to substitute their discretion for 

that vested in the Rehabilitator by law; the second claim has a dubious legal and 

factual underpinning, and Plan Opponents have not demonstrated even a scintilla of 

harm from this unproven usurpation. 
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The Approved Plan is clearly better than liquidation for policyholders.  In 

arguing for liquidation, Plan Opponents rely almost exclusively on their assertion 

that state guaranty associations could pay hundreds of millions of dollars to 

policyholders in a liquidation.  This contention is factually incorrect or disingenuous, 

and it legally insufficient for reversing plan approval. It ignores that guaranty 

association coverage is mandatory only in liquidation, and that guaranty association 

funds would be available to policyholders even if SHIP is liquidated in the future. 

The Rehabilitator is under no obligation to immediately liquidate distressed insurers, 

and, indeed, the opposite is true.  Moreover, Plan Opponents cannot seriously 

contend that liquidation would address as effectively as rehabilitation the pernicious 

rate inadequacy and inequity in SHIP’s premium structure, and so they choose 

instead to quarrel with the need to address these problems, asserting that taxpayers 

and the insurance industry should be required to subsidize this materially inadequate 

policy pricing for SHIP’s policyholders ad infinitum.  

Commissioner Altman did not adopt these views.  She decided instead to 

undertake the more responsible—but difficult—task of addressing the core problems 

underlying SHIP’s financial difficulties while still making LTC coverage available 

to policyholders and even providing meaningful choices for allocating the burden of 

SHIP’s poor financial condition.  The proposed Plan approved by the 

Commonwealth Court is necessarily complex in its details, but it relies on 
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straightforward principles.  It is aimed in part at eliminating the rate disparities 

prospectively and requiring policyholders to pay fair premiums for their coverage, 

not as a punitive measure, but because doing otherwise would not be an 

economically viable model.  These are precisely the types of goals that serve public 

policy and can be addressed effectively with the flexibility afforded by rehabilitation 

as compared to the inflexible and mechanical process of liquidation.   

The Approved Plan does not usurp any regulatory authority in achieving those 

goals.  None of the laws cited by Plan Opponents (or the amici regulators seeking to 

surreptitiously litigate their merits arguments) address the authority of another 

state’s domiciliary rehabilitator to set premium rates through a rehabilitation plan.  

Those statutes address only the requirement that insurers operating in the ordinary 

course of business must seek approval from the issue-state regulator for that insurer’s 

premium rates.  If applied in a rehabilitation, those statutes would permit Plan 

Opponents or other regulators to unfairly compel certain policyholders to continue 

subsidizing others.  Even if other regulators retained a right to regulate in 

rehabilitation, the Issue-State Rate Approval Option preserves the ability to set 

premium rates for policies issued in his or her state.   What it does not do is to permit 

those regulators to force policyholders in other states to subsidize their own.  

Ultimately, Plan Opponents offer no basis for reversing the decision below, 

and the Court should affirm the Commonwealth Court’s order approving the Plan.   
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II. COUNTERSTATEMENT OF SCOPE AND STANDARD OF REVIEW 

Plan Opponents ask this Court to reverse the Commonwealth Court’s decision 

approving the Rehabilitation Plan.  The Commonwealth Court’s review is 

deferential: “the involvement of the judicial process is limited to the safeguarding of 

the plan from any potential abuse of the Rehabilitator's discretion.”  Foster v. Mut. 

Fire, Marine, and Inland Ins. Co., 531 Pa. 598, 609, 614 A.2d 1086, 1091-92 (1992) 

(“Mutual Fire II”).  Abuse of discretion is characterized by “bad faith, fraud, 

capricious action or abuse of power.”  Id. (quotation marks omitted).   

In turn, this Court’s review of a decision to approve, modify, or disapprove a 

rehabilitation plan is “specific and limited in order to remain consistent with the 

principles . . . that restrict judicial discretion to those instances where the agency has 

abused its discretion.”  Mutual Fire II, 531 Pa. at 610-11, 614 A.2d at 1092.  “[T]o 

make a reasonable evaluation of the Commonwealth Court’s review of 

administrative agency activity,” this Court uses a three-part standard: 

(1) examination of whether the Commonwealth Court exceeded its 
statutory authority to approve, disapprove or modify the rehabilitation 
plan; (2) determine whether the Commonwealth Court substituted any 
of its own beliefs into the rehabilitation process; and (3) if so, whether 
the exercise of such discretion was for the prevention of further abuse 
by the Rehabilitator, and not to change the substance of the plan. 

Id.  Where the Plan “was a considered exercise of judgment on behalf of the 

Insurance Commissioner in her capacity as rehabilitator” and “thoroughly 

supervised and implemented with the capable assistance of the Commonwealth 
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Court,” this Court “cannot interfere with those findings or determinations made 

below, absent an abuse of discretion.”   Id. at 613, 614 A.2d at 1093. 

 Here, the Commonwealth Court approved the Plan, adopting and endorsing 

the Rehabilitator’s judgment and proposals for rehabilitating SHIP, and Plan 

Opponents appeal from that approval rather than any disapproval or modification.  

Accordingly, this Court reviews the Approval Decision to determine “whether the 

Commonwealth Court exceeded its statutory authority” in approving the Plan.  Id. at 

610-11, 614 A.2d at 1092. 

III. COUNTERSTATEMENT OF THE QUESTIONS INVOLVED 

In each of their Questions Involved, Plan Opponents ask “[w]hether the 

Commonwealth Court erred as a matter of law,” but this formulation ignores the 

double-layered discretion through which this Court reviews the Commonwealth 

Court’s Approval Decision.  Each Question Involved should be understood in the 

context of the scope and standard of this Court’s review described in Section II 

herein.  See also Mutual Fire II, 531 Pa. at 610-13, 614 A.2d at 1092-93.   

What Plan Opponents in fact ask of this Court is that it find that the 

Commonwealth Court exceeded its statutory authority to approve the rehabilitation 

Plan by refusing to find that the Rehabilitator abused her discretion.  Id.  The record 

before this Court does not come even remotely close to justifying that finding. 
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IV. COUNTERSTATEMENT OF THE CASE 

Plan Opponents’ Statement of the Case sets forth a one-sided and inaccurate 

characterization of the Rehabilitator’s analyses and conclusions regarding SHIP, the 

hearing evidence, the Approved Plan, and the impact of the Approved Plan on 

policyholders, and it is replete with unfounded legal arguments as to the Approved 

Plan and Plan implementation.  Responding to each misstatement could consume the 

entirety of the Rehabilitator’s brief, and thus the Rehabilitator primarily relies on the 

findings of facts stated in the Approval Decision (pp.2-40) and the other facts of 

record as referenced herein. 

V. SUMMARY OF ARGUMENT 

The Approved Plan is well within the Rehabilitator’s discretion.  The 

Rehabilitator presented the Commonwealth Court with extensive evidence 

supporting her findings and conclusions regarding SHIP, including her decision to 

enter rehabilitation and seek to implement the Approved Plan.  As the Rehabilitator 

established during the Plan hearing, discriminatory premium rates are one of the 

most significant causes of SHIP’s financial condition.  Those rates—and the 

resulting cross-subsidization of premiums among policyholders—arise from, inter 

alia, the inconsistent rate approval decisions by state insurance departments 

nationwide which Plan Opponents strive to preserve to the detriment of SHIP’s 

policyholders.  The Approved Plan was designed to eliminate subsidies and remedy 
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this unfairly discriminatory premium rate structure prospectively to put 

policyholders on a level playing field.  The Plan’s options are based on the policy 

elements to which policyholders assign the most value, providing meaningful 

choices that would be unavailable in liquidation, and reducing SHIP’s deficit 

through such policy modifications is a proper objective of the Approved Plan even 

if implementation does not eliminate the deficit completely.   

Plan Opponents seek to stop the Approved Plan, but they lack any basis for 

asserting their purported claims on behalf of policyholders, and they cannot show 

injury to themselves as a result of the Approved Plan.  Even ignoring these defects, 

Plan Opponents’ arguments are without merit. 

First, Plan Opponents erect a paper tiger feasibility requirement and then slay 

it with inapposite legal constructs.  Feasibility is not required for plan approval, and 

Plan Opponents are wrong to strive to impose it where Pennsylvania law 

unambiguously excludes such a requirement.  Even if feasibility were required, 

however, it would mean at most that the Plan is not futile and does not create an 

unlawful risk of harm to stakeholders.  Both tests are met here. 

Second, Plan Opponents’ comparison to a hypothetical liquidation scenario is 

equally unavailing because it is based on unfounded factual projections and 

unjustified assumptions, and it deliberately discards the Approved Plan’s advantages 

for policyholders.  The Approved Plan treats all policyholders equally and fairly and, 
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when compared to a potential liquidation, satisfies all constitutional tests and offers 

all policyholders at least one option as valuable as their current coverage.  

Third, contrary to Plan Opponents’ suggestions, the policy modifications 

provisions of the Approved Plan are lawful and a proper exercise of the 

Rehabilitator’s discretion, even if the Plan ultimately impairs some policyholder 

interests. The Rehabilitator acts for the legitimate and significant public purpose of 

rehabilitating SHIP, and the adjustment of contract rights envisioned by the Plan is 

reasonable and appropriate to that public purpose.  The foreign-state premium rate 

regulations cited by Plan Opponents are immaterial, as those regulations do not and 

cannot constrain the Rehabilitator’s actions under the supervision of the 

Commonwealth Court. 

For these reasons, and as argued below, the Approval Decision should be 

affirmed. 

VI. ARGUMENT 

A. The Approved Plan is a proper exercise of the Rehabilitator’s 
discretionary authority. 

Once the Pennsylvania Insurance Commissioner concludes that a domestic 

insurer satisfies the requirements for rehabilitation, he or she may petition the Court 

for an order appointing the Commissioner as Rehabilitator.  40 P.S. § 221.15(a).  

Pennsylvania law specifically authorizes the Rehabilitator to prepare a rehabilitation 

plan, although she is not required to do so, as part of the deferential grant of authority 
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under the governing provisions of Article V of The Insurance Department Act of 

1921, Act of May 17, 1921, P.L. 789, as amended (“Article V”).  See 40 P.S. § 

221.16(d) (describing plan).  The Commonwealth Court directed the Rehabilitator 

to prepare such a plan for SHIP, which the Rehabilitator did in the form of a Plan of 

Rehabilitation, Amended Plan of Rehabilitation, and the Second Amended Plan of 

Rehabilitation that became the Approved Plan.  (R.73a, Rehab. Order ¶¶ 7, 16.)   

A proposed rehabilitation plan is subject to the Commonwealth Court’s 

approval upon application by the Rehabilitator and “after such notice and hearing as 

the court may prescribe.”  40 P.S. § 221.16.  Pennsylvania law does not set forth any 

specific requirements or statutory standard for approval of a rehabilitation plan.  The 

Commonwealth Court is tasked with reviewing the plan to prevent any abuse of 

discretion.  Foster v. Mutual Fire, Marine, and Inland Ins. Co., 531 Pa. 598, 609, 

614 A.2d 1086, 1091-92 (1992) (“Mutual Fire II”). 

The Approved Plan satisfies this test.  As a rule, deference must be given to 

the Rehabilitator’s conclusions in developing the Plan.  See Mutual Fire II, 531 Pa. 

at 608, 614 A.2d at 1091-92 (“Th[e statutory] mandate explicitly defers all actions to 

the skill of the Rehabilitator and implicitly recognizes her expertise in these matters” 

and “it is not the function of the [C]ourt[] to reassess the determinations of fact and 

public policy made by the Rehabilitator.”).  This “great deference in favor of the 

Insurance Commissioner and the resulting narrow scope of review for the courts are 
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in recognition of the expertise of the administrative agency or individual officer 

assigned the task of regulating a given industry.”  Id.  Accordingly, Pennsylvania 

law gives the Rehabilitator significant flexibility in exercising her discretion when 

fashioning a rehabilitation plan.  See Mutual Fire II, 531 Pa. at 608-610, 614 A.2d 

at 1091 (describing benefits of rehabilitation); Koken v. Legion Ins. Co., 831 A.2d 

1196, 1231 (Pa. Commw. Ct. 2003) (“Legion”), aff'd sub nom. Koken v. Villanova 

Ins. Co., 583 Pa. 400, 878 A.2d 51 (2005) (“The legislature conferred broad 

discretion upon [the] [R]ehabilitator to devise a [rehabilitation] plan.”); Vickodil v. 

Comm’r, 126 Pa. Cmwlth. 390, 396, 559 A.2d 1010, 1013 (1989) (the “Commissioner 

is appointed rehabilitator by the Court and has broad discretion to structure a plan of 

rehabilitation”); Muir v. Transportation Mut. Ins. Co., 105 Pa. Cmwlth. 156, 160, 523 

A.2d 1190, 1192 (1987) (“[T]he General Assembly has given broad discretion to the 

Commissioner, as Rehabilitator, to structure a plan of rehabilitation for an insurer.”). 

The Commonwealth Court accepted the Rehabilitator’s extensive evidence 

establishing and supporting her findings and conclusions regarding SHIP, including: 

 Discriminatory premium rates are one of the most significant causes of 
SHIP’s poor financial condition.  The Rehabilitator identified multiple causes, 
including erroneous actuarial assumptions, investment problems, operating costs, 
and the inability to raise rates.  Discriminatory rates were chief among those 
causes.1  

                                                 
1 See testimony on general causes and actuarial assumptions (R.1663a-1666a), 
investments (R.1666a-1669a), operating costs (R.1669a-1670a), and the inability to 
raise the inadequate premium rates (R.1670a-1682a; R.1105a, Ex.RP-36). See also 
rate filing histories (R.1011a-1014a, Exs.RP-27-28); rate filing and increase 
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 The Approved Plan was designed to eliminate subsidies and remedy the 
unfairly discriminatory premium rate structure prospectively to put 
policyholders on a level playing field.  SHIP’s unfair premium rate structure is 
due at least in part to different states having approved different levels of rate 
increases when requested by SHIP. The Approved Plan addresses this issue 
through an If Knew premium methodology calculated on a seriatim basis creating 
individualized premiums that avoid subsidies.2   

 
 The If Knew methodology is actuarially reasonable and justified; it is 

accepted widely around the country, and it reasonably calibrates premiums 
to policy benefits.  The If Knew methodology assumes a 60% lifetime loss ratio 
from inception. It is prospective and does not seek to recoup past losses or 
insufficient premiums.3 

 
 The Approved Plan gives policyholders options based on the policy elements 

to which policyholders assign the most value, thus providing meaningful 
choices that would be unavailable in liquidation.  In preparing the Plan, the 
Rehabilitator relied on her own knowledge, skill, and expertise as well as that of 
team members with experience specifically in LTC policies and receivership. 4 

 
 Rehabilitation would not be futile; reducing SHIP’s deficit is a proper 

objective even if there is no assurance that the Approved Plan will eliminate 
the deficit fully.  The Rehabilitator offered expert and factual testimony showing 
that the Approved Plan is reasonably anticipated to reduce SHIP’s deficit 
materially, and could even eliminate the deficit altogether, while at the same time 
providing policyholders with a greater degree of control over their policies than 
could be achieved in a liquidation.5 

                                                 

comparisons (R.1121a-1125a, Ex.RP-50 through Ex.RP-53); and slides 
summarizing same (R.1322a, Ex.RP-56 at R.1346a-1372a). 

2 Id.; see also testimony (R.1677a-1682a) and slides (R. 1322a, Ex.RP-56 at 
R.1368a-1371a, R.1724a, R.1729a, R.1736a-1738a) addressing same. 

3 See testimony (R.1671a-1672a, R.1722a-1723a, R.1725a-1727a, R.2019a-2021a) 
and slides (R.1322a, Ex.RP-56 at R.1386a). 

4 See testimony (R.1716a-1724a, R.1739a-1741a). 

5 See funding gap analysis (R.994a, Ex.RP-20); see also testimony (R.1806a-1810a) 
and slides (R.1322a, Ex.RP-56 at 1424a-1426a.) addressing same. 
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No party presented evidence showing that these findings were an abuse of the 

Rehabilitator’s discretion, and similarly no party presented argument demonstrating 

that the Rehabilitator’s legal analyses constituted or arose out of an abuse of 

discretion.  The facts and arguments offered by Plan Opponents were either 

immaterial, incorrect, or unpersuasive.  Based on this record, the Commonwealth 

Court rightly held that the Approved Plan met any requirements for plan approval.  

B. Plan Opponents lack standing to challenge the Approved Plan as 
unlawful or an abuse of discretion. 

Plan Opponents were the only party opposed to the Approved Plan in its 

entirety.6  Although Plan Opponents claimed to appear in their capacity as regulators, 

many of their arguments are directed to issues related to the impact on policyholders, 

evidenced by their (inaccurate) claims that the Plan puts policyholders in a worse 

position than would liquidation and deprives policyholders of a purported right to 

immediate guaranty association coverage.  But Plan Opponents readily concede that 

they do not speak for or represent any of SHIP’s policyholders, nor can they: they 

expressly disavowed acting in a representative capacity for even the policyholders 

in their own respective states, which in any event comprise only a small fraction of 

                                                 

 
6 The Plan was supported by the intervening Health Insurers.  Certain intervening 
agents and brokers opposed one Plan component; that issue was settled.  Two 
intervening policyholders opposed receivership generally but not any part of the Plan 
itself.  Intervenor National Organization of Life and Health Insurance Guaranty 
Associations stated that it took no position. 
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SHIP’s total policyholders.  (R.2160a.)  Even if Plan Opponents could rely on these 

alleged policyholder interests, however, they failed to present evidence showing that 

the Approved Plan unlawfully impaired any policyholders’ contracts or denied them 

equal treatment.  For this reason, any argument by Plan Opponents as to the impact 

of the Plan on policyholders should be disregarded as a mere difference of opinion. 

Plan Opponents also failed throughout these proceedings to demonstrate harm 

to their rights as regulators from the Approved Plan’s policy modification 

provisions or any other element of the Plan.  In fact, apart from the Rehabilitator’s 

own documents and testimony, the only evidence offered in support of their claims 

involved testimony and calculations from a fact witness named Frank Edwards, but 

this testimony was focused exclusively on Plan Opponents’ (misguided) analysis of 

the allegedly adverse impact of the Plan on policyholders as compared to liquidation.  

In the absence of any harm to their interests, Plan Opponents are simply not entitled 

to the relief they seek.  See, e.g., King v. Pittsburgh Water & Sewer Auth., 139 A.3d 

336 (Pa. Commw. Ct. 2016) (no relief where party could not show their interests 

were harmed by plaintiff’s actions).   

During the hearing, Mr. Edwards did not address how the Approved Plan 

caused Plan Opponents any harm, perhaps because he had never even spoken to 

them, and Plan Opponents readily conceded that Mr. Edward’s testimony only 

addresses whether policyholders would be better off in liquidation.  (R.2157a; 
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R.2170a-2215a.)   In ruling on the directed verdict, the Court rightly recognized that 

Mr. Edwards “did not address why the plan was deficient in some way” as to an 

issue state’s rate approval powers.  (R.2611a.)  The Commonwealth Court reached 

the same conclusion in the Approval Decision, and both findings should be affirmed.  

C. The Commonwealth Court correctly rejected Plan Opponents’ 
proposed feasibility test. 

1. There is no feasibility or return-to-solvency requirement in 
Pennsylvania law. 

Rehabilitation is flexible by design.  See Mutual Fire II, 531 Pa. at 608-610 

614 A.2d at 1091 (noting benefits of rehabilitation over liquidation).  The rules 

governing liquidation proceedings are set out across thirty-five provisions 

addressing, inter alia, notice requirements, setoffs, counterclaims, asset 

distributions, claim procedures, and coverage requirements, as well as specific 

enumerated powers granted to a liquidator.   40 P.S. §§ 221.19-221.52.  In contrast, 

the rules governing rehabilitation are limited to five statutory provisions identifying 

the grounds for rehabilitation, the nature of rehabilitation orders, the broad powers 

afforded to a rehabilitator, rules for actions by or against the rehabilitator, and the 

termination of rehabilitation.  Id. §§ 221.14-221.18.  Most importantly, the 

rehabilitator “may take such action as he [or she] deems necessary or expedient to 

correct the condition or conditions which constituted the grounds for the order of the 
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court to rehabilitate the insurer,” including a plan to transform the insurer which the 

“rehabilitator shall carry out” if approved.  Id. § 221.16.    

Citing Article V, courts sitting in review of rehabilitation plans have found 

that “[t]he lack of express direction governing rehabilitations where it is otherwise 

given in liquidation proceedings compels the conclusion that the Insurance 

Commissioner, as Rehabilitator, is given broader discretion to structure a 

rehabilitation plan than is given to her as statutory liquidator.”  Grode v. Mut. Fire, 

Marine & Inland Ins. Co., 132 Pa. Cmwlth. 196, 208, 572 A.2d 798, 804-05 (1990) 

(“Grode I”), aff’d in relevant part, remanded in part sub nom. by Mutual Fire II.  In 

affirming the Commonwealth Court’s finding in Grode I, this Court held that the 

statutory rehabilitation “mandate explicitly defers all actions to the skill of the 

Rehabilitator and implicitly recognizes her expertise in these matters.”  Mutual Fire 

II, 531 Pa. at 608, 614 A.2d at 1091.  Then, during rehabilitation, the Rehabilitator 

and Commonwealth Court must “interact in order to supervise, implement and 

regulate equitably the process” of rehabilitation.  Id. at 609, 614 A.2d at 1091. 

Plan Opponents seek to exploit this limited statutory guidance and the 

flexibility of the Commonwealth Court’s review process to impose a feasibility 

burden not recognized anywhere in Pennsylvania law.  Indeed, they ask this Court to 

recognize the existence of a common law feasibility test and then define that test to 

include a stringent “return to solvency” standard.  Article V does not include a 
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“feasibility” requirement for approval of a rehabilitation plan, however, nor does any 

case provide that a plan should not be approved based on an objection of “feasibility” 

as defined by an intervenor.7  Instead, feasibility is properly understood as a question 

for the Rehabilitator and the Court during implementation of the plan as it 

progresses.  See Grode I, 132 Pa. Cmwlth. at 202-06, 572 A.2d at 801-03 (feasibility 

determined after approval in consultation with the Court as needed); Mutual Fire II, 

531 Pa. at 606-607, 614 A.2d at 1090 (describing multiple feasibility reports during 

implementation). 

Plan Opponents acknowledge that Pennsylvania courts have not analyzed 

extensively the question of feasibility—an admission which compels the conclusion 

that strict return-to-solvency feasibility is not a requirement under Article V.  

Lacking statutory authority, Plan Opponents mistakenly rely on a handful of 

references to feasibility together with this Court’s decision in Sheppard v. Old 

Heritage Mutual Insurance Co., 492 Pa. 581, 425 A.2d 304 (1980).  Plan Opponents 

tellingly omit that Sheppard arose in the context of the management of the insolvent 

insurer Old Heritage seeking to defeat a liquidation application filed by 

                                                 
7 In contrast, a well-defined feasibility analysis is made an express requirement under 
federal bankruptcy law where the debtor itself proposes a plan of reorganization.  11 
U.S.C. § 1129.   In the absence of a similar Pennsylvania statute, and given that 
rehabilitation plans are offered by a recognized expert (the Commissioner) to whom 
deference is given, adopting Plan Opponents’ feasibility test would require this 
Court to rewrite Article V, and in an illogical way. 
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Pennsylvania Insurance Commissioner William Sheppard. Sheppard, 492 Pa. at 

583-84, 425 A.2d at 305.  The Commonwealth Court granted Commissioner 

Sheppard’s application and ordered Old Heritage liquidated; management appealed, 

arguing that Old Heritage was solvent and could be rehabilitated.  Id. at 586-87, 425 

A.2d at 306.  The language quoted by Plan Opponents in their brief at page twenty-

seven—“‘[i]t is clear that [the company] has the burden of showing that 

rehabilitation is feasible’”—must be taken literally and understood in context as a 

rule limited in scope.  If existing management of an insolvent insurer seeks to prevent 

involuntary liquidation by arguing that “it should be given the opportunity to 

rehabilitate itself,” then the insurer’s management team has the burden of proving 

that its proposed rehabilitation is feasible.  Id. at 594, 425 A.2d at 310. 

Sheppard is plainly distinguishable.  It involved rehabilitation asserted as an 

affirmative defense by the same management who failed to keep the company 

solvent, whereas the question before this Court is whether the Rehabilitator—an 

expert and state official to whom courts defer in reviewing rehabilitation plans—

abused her discretion through the Plan.  Sheppard does not impose a common law 

feasibility test for rehabilitation plans proposed by the Commissioner in her capacity 
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as Rehabilitator, evidenced by the absence of any citation to a Sheppard feasibility 

test in the forty years since it was decided.8 

2. The Approved Plan is feasible to the extent required. 

Pennsylvania courts assessing the feasibility of a rehabilitation plan proposed 

by the Commissioner as Rehabilitator have focused on whether the Rehabilitator can 

continue to implement an approved plan, not whether the Rehabilitator will achieve 

a certain outcome, often in the context of plan modifications. 9  See Mutual Fire II, 

531 Pa. at 606, 614 A.2d at 1090 (feasibility reports submitted “[s]everal months” 

or more after approval); see also Grode I, 132 Pa. Cmwlth. 196, 572 A.2d 798; 

Grode v. Mut. Fire, Marine & Inland Ins. Co., 688 A.2d 233, 234 (Pa. Commw. Ct. 

1996) (“Grode II”) (referencing reports discussed in Mutual Fire II).  The ongoing 

analysis at the discretion of the rehabilitator during the Mutual Fire proceedings is 

reflected as well in the Fidelity Mutual Life Insurance proceedings cited by Plan 

Opponents (Brief at 27), where the rehabilitator submitted an initial plan which 

                                                 
8 Sheppard has been cited on feasibility only once in Pennsylvania, for the purpose 
of distinguishing Sheppard from matter before that court.  See Consedine v. Penn 
Treaty Network Am. Ins. Co., 63 A.3d 368 (Pa. Commw. Ct. 2012) (liquidation 
conversion opposed by management). 

9 Even Sheppard shows that feasibility is primarily a practical question.  The Court 
rejected management’s proposed rehabilitation in significant part on the grounds that 
management was unable to effectuate the plan.  In more than two years, management 
“absolutely failed to take any steps” to inject cash as proposed, and management’s 
past actions involved “gross mismanagement” and “illegal business practices.”  
Sheppard, 492 Pa. at 596-98, 425 A.2d at 311-12. 
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“proved not to be feasible” and then voluntarily submitted second, third, and fourth 

amended plans.  Koken v. Fidelity Mut. Life Ins. Co., 803 A.2d 807 (Pa. Commw. 

Ct. 2002) (“Fidelity Mutual I”); see also Koken v. Fidelity Mut. Life Ins. Co., 907 

A.2d 1149, 1155-56 (Pa. Commw. Ct. 2006) (“Fidelity Mutual II”) (approving 

Fourth Amended Plan).10   

Plan Opponents’ proposed definition of feasibility focuses on goals and 

outcomes, and their arguments fail for that reason alone.  Even assuming this Court 

finds otherwise, however, feasibility requires only that the plan serves the goals of 

the rehabilitation equitably and fairly.  Citing this Court’s decision in Mutual Fire 

II, the Commonwealth Court found that “so long as the rehabilitation properly 

conserves and equitably administers the assets of the involved insurer in the interest 

of investors, the public and others, with the main purpose being the public good[,] 

the plan … is appropriate.”  (Approval Decision p.66 (quotation marks omitted).)   

                                                 
10 Plan Opponents cite to a statement in Fidelity Mutual II describing a proposed 
plan as “financially feasible,” but that analysis came in consideration of the Fourth 
Amended Plan and only after a prior similar plan was “abandoned.”  Fidelity Mutual 
II, 907 A.2d at 1155-56.  The court did not require feasibility in considering the 
Third Amended Plan in Fidelity Mutual I, and Fidelity Mutual II assessed the 
“financial feasibility” of paying claims, not the rehabilitator’s plan to demutualize 
and sell through a bidding process or to transfer obligations to an assuming insurer.  
Fidelity Mutual II, 907 A.2d at 1151.  To the extent feasibility was considered as to 
the plan, the Court relied on the fact that the rehabilitator was “satisfied that investors 
can be found to bid.”  Id. at 1155.   
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Accordingly, to the extent “feasibility” must be established prior to plan 

approval, it means that the Rehabilitator has not abused her discretion in concluding 

that the proposed plan would not “substantially increase the risk of loss to creditors, 

policy and certificate holders, or the public,” or that the rehabilitation “would be 

futile”—i.e., would “serve no useful purpose.”  See 40 P.S. § 221.18 (liquidation 

standards); Consedine v. Penn Treaty Network Am. Ins. Co., 63 A.3d 368, 447 (Pa. 

Commw. Ct. 2012), as amended (2013) (“Penn Treaty I”), outcome aff’d sub nom. 

In re Penn Treaty Network Am. Ins. Co., 632 Pa. 272, 119 A.3d 313 (2015) (defining 

futility required for petition for liquidation).  Here, the Commonwealth Court 

correctly found the Plan would “eliminate or reduce the Funding Gap, which is a 

legitimate purpose” for rehabilitation.  (Approval Decision p.67.) 

3. Plan Opponents’ proposed solvency test contradicts 
Pennsylvania law and public policy. 

Plan Opponents’ feasibility arguments ask this Court to impose a bright-line 

limit on the Rehabilitator’s authority and discretion by requiring the Rehabilitator to 

demonstrate conclusively that the Approved Plan will avoid liquidation and return 

SHIP to solvency.  Even if feasibility were required for approval, requiring a promise 

of a return to solvency would make little sense and would impair Pennsylvania 

policy favoring efforts at rehabilitation.11  E.g., Penn Treaty I, 63 A.3d at 440.  A 

                                                 
11 As the Commonwealth Court found, even if this test was adopted, “‘company 
solvency’ is context specific” and requires consideration of the facts and 
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rehabilitation “does not have to restore the company to its exact original condition” 

to be “legitimate.”  Mutual Fire II, 531 Pa. at 614, 614 A.2d at 1094.  (See also 

Approval Decision pp.66-67 (finding that this Court has “rejected the notion that a 

rehabilitation plan must contemplate a resuscitation of the insolvent insurer’s 

operations”).)  Requiring the Rehabilitator to predict with certainty that the Plan will 

achieve solvency or avoid liquidation entirely would make rehabilitation an 

excessively and unnecessarily difficult and burdensome process in violation of 

Pennsylvania law and public policy.  Cf. Mutual Fire II, 531 Pa. at 613-14, 614 A.2d 

at 1094 (finding Commonwealth Court properly found aspects of rehabilitation 

“preferable to and distinct from” liquidation.).     

D. The decision to rehabilitate SHIP was a proper exercise of the 
Rehabilitator’s discretion. 

In challenging the Plan as compared to liquidation, Plan Opponents must 

establish that the Rehabilitator’s findings and conclusions are an abuse of the 

Rehabilitator’s discretion.  Mutual Fire II, 531 Pa. at 609-11, 614 A.2d at 1091-92.  

“Th[e statutory] mandate explicitly defers all actions to the skill of the Rehabilitator 

and implicitly recognizes her expertise in these matters. . . . [I]t is not the function 

of the [C]ourt[] to reassess the determinations of fact and public policy made by the 

Rehabilitator.”  Id.; see also In re Penn Treaty Network Am. Ins. Co., 632 Pa. 272, 

                                                 

circumstances surrounding the insurer in receivership—i.e., matters within the 
Rehabilitator’s expertise and discretion.   (Approval Decision p.66.) 
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288-90, 119 A.3d 313, 321-22 (2015) (“Penn Treaty II”) (same).  The Court gives 

deference to the Commissioner’s decision to file for rehabilitation rather than 

liquidation, as well as the decision to convert or not convert rehabilitation to 

liquidation; each of these matters are within the Commissioner’s discretion and must 

be considered with regard for the Commissioner’s expertise.  See Mutual Fire II, 

531 Pa. at 609-11, 614 A.2d at 1091-92; Penn Treaty II, 632 Pa. at 290, 119 A.3d at 

322-23.   

The Commonwealth Court correctly found that Plan Opponents were unable 

to show any legal limitation precluding approval of the Plan or that the Rehabilitator 

exceeded her discretion as to policyholder interests, and Plan Opponents remain 

unable to show any error in the actions of the Rehabilitator or the Commonwealth 

Court in comparing the Plan to liquidation.  To the contrary, the record shows that 

the Rehabilitator correctly sought rehabilitation rather than liquidation: public policy 

directs the Commissioner to make a meaningful effort at rehabilitating a distressed 

insurer if at all possible, and rehabilitation is “preferable to and distinct from, the 

ordinary procedures of liquidation.”  Mutual Fire II, 531 Pa. at 614, 614 A.2d at 

1094.  Following Mutual Fire II, the Commonwealth Court has held that liquidation 

should be a remedy of last resort, and the mere “existence of state guaranty funds” 

does not make “any rehabilitation a non-option.”  Penn Treaty I, 63 A.3d at 440, 
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451.12  In a similar statement of this policy, the statute governing conversion from 

rehabilitation to liquidation allows the Rehabilitator to seek conversion only upon a 

showing that she “has reasonable cause to believe that further attempts to rehabilitate 

an insurer would substantially increase the risk of loss to creditors, policy and 

certificate holders, or the public, or would be futile.”  40 P.S. § 221.18(a).  Plan 

Opponents do not attack the decision to seek rehabilitation in the first place, and 

their arguments as to the Plan itself never establish futility or any substantial increase 

in the risk of loss to interested parties.    

E. The Approved Plan is in the best interests of policyholders. 

The Rehabilitator believes policyholders are best served by meaningful 

choices in policy options with premiums calculated on a seriatim basis using 

reasonable rate methodologies, thus providing policyholders and the Rehabilitator 

with flexibility in meeting policyholder needs and reducing SHIP’s deficit.  Plan 

                                                 
12 Plan Opponents challenge the Commonwealth Court’s finding that rehabilitation 
is favored over liquidation as based in part on “older cases” which “assume that 
rehabilitation will protect contractual policy benefits and that liquidation will not.”  
(Brief p.33, citing Approval Decision pp.47, 67.)  Plan Opponents refer to In re Am. 
Invs. Assur. Co., 521 P.2d 560 (Utah 1974) and Carpenter v. Pac. Mut. Life Ins. Co., 
74 P.2d 761 (Cal. 1937), but neither case was cited by the Commonwealth Court on 
the question of favoring rehabilitation over liquidation.  Instead, the Commonwealth 
Court relied on Mutual Fire II as well as prior receivership decisions by the 
Commonwealth Court.  (Approval Decision pp. 47, 67.)  Plan Opponents contend 
that the Approved Plan does not align with Mutual Fire II because the Plan does not 
ensure a greater distribution than liquidation, but, as shown herein, that argument 
ignores both the reasoning set forth in Mutual Fire II and elsewhere and the actual 
functioning of the Approved Plan. 
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Opponents disagree, believing that liquidation is better than rehabilitation for 

policyholders, but they can reach that conclusion only by ignoring Pennsylvania law 

and the details of the Plan as it will be implemented.  Nothing in Article V or in any 

receivership jurisprudence gives the views of other state regulators the force of law 

or permits the regulators of other states to insist that a Pennsylvania receiver act in 

accordance with their preferences.  Plan Opponents are not entitled to greater 

deference or consideration than any other party. 

Plan Opponents base their assertion that liquidation would be better on 

erroneous analyses and assumptions.  Their fact witness, Frank Edwards, merely 

projected what he thought guaranty associations would pay policyholders in a 

liquidation, subtracted what he thought guaranty associations would charge these 

policyholders in additional premium, and identified a hypothetical $837 million 

difference as benefits of liquidation that policyholders would lose under the Plan.  

(R.2182a-2183a.) Apart from the lack of qualification for the fact witness Mr. 

Edwards to offer this opinion, the analysis is fatally flawed.  First, the two figures in 

Mr. Edwards’s subtraction are nothing but estimates he derived from certain 

company projections; he did no analysis of his own.  (Id.)  Plan Opponents simply 

do not know what guaranty associations would pay or charge in a hypothetical 

liquidation of SHIP.  (See NOLHGA Brief pp.20, 24.)  Second, Plan Opponents fail 

to consider what guaranty association protection would remain after implementation 
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of the Plan.  Either the Plan will fully eliminate the deficit, obviating entirely the 

need for liquidation and guaranty association payments (none of which therefore 

will have been lost); or it will not, and SHIP will eventually be placed in liquidation.  

If a liquidation occurs, the guaranty associations will still pay claims—the Plan does 

not relieve them of that responsibility—and yet these eventual payments were 

wholly omitted from Mr. Edwards’s calculation.  Just as in the Commonwealth 

Court, Plan Opponents have presented this Court with no evidence showing whether 

the total benefits that would be provided by guaranty associations in the event of 

liquidation would equal, exceed, or fall short of those that Plan Opponents speculate 

will be “lost” by rehabilitating rather than liquidating now, precluding reversal of 

the Approval Decision on this basis.    

Notably, the only other argument in support of liquidation comes from the 

National Organization of Life and Health Insurance Guaranty Associations 

(“NOLHGA”), which bills itself as Appellee, though it has neither sought nor 

obtained any relief challenged in this appeal.  NOLHGA, whose members are 

“triggered” and paid to administer benefits only in liquidation, has studiously 

avoided expressly supporting or opposing the Approved Plan.  (NOLHGA Brief 

p.6.)  In its brief, however, NOLHGA asserts that guaranty associations might be 

able to offer creative solutions in a liquidation, just as the Rehabilitator does here, 

but NOLHGA does not and cannot speak for or bind any state guaranty associations 
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as to what might happen in liquidation, nor did NOLHGA present evidence 

establishing that it or any guaranty association could offer the Plan options.   At a 

minimum, Option 4 would be unavailable to any policyholder in liquidation.  

Ultimately, NOLHGA’s speculative claim does not in any way refute the persuasive 

case offered by the Rehabilitator—and accepted by the Commonwealth Court—that 

rehabilitating SHIP through the Plan would be better than liquidation. 

What the NOLHGA brief does offer that is useful is a rejection of the 

projections offered by Plan Opponents as to the amounts the guaranty associations 

would pay in a hypothetical SHIP liquidation (id. pp.1, 20, 22, 24), thus undermining 

whatever limited factual support Plan Opponents may have had for their comparison 

to liquidation. 

1. The Approved Plan’s expected deficit reduction precludes a 
finding of futility. 

The Commonwealth Court found that the Approved Plan benefits SHIP and 

its policyholders by reducing (or eliminating) the deficit.  (Approval Decision at 67.)  

This finding is well supported by the Rehabilitator’s hearing evidence, including 

expert and factual testimony supporting the proposition that Phase One of the Plan 

is reasonably anticipated to reduce SHIP’s deficit materially and could even 

eliminate the deficit altogether. (R.1806a-1810a; R.994a, Ex.RP-20; R.1322a, 

Ex.RP-56 at 1434a-1436a.)  The Rehabilitator also offered uncontroverted expert 

and factual testimony showing that even if the Plan does not eliminate SHIP’s deficit 
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and SHIP eventually has to be liquidated, the effects of Phase One alone would be 

to reduce the deficit materially—in excess of $500 million— and improve or resolve 

the unfairly discriminatory premium rate structure prospectively. (Id.) 

Plan Opponents failed to offer any evidence refuting these propositions, 

arguing instead that the Plan fails to meet their proposed feasibility and solvency 

requirements based on the speculative calculations of their fact witness as to the 

likely policyholder elections and the resulting deficit reduction of only $184 million.  

(Brief p.32.)13  But Plan Opponents offered no evidence as to the options 

policyholders were likely to choose, rendering this calculation meaningless when 

compared to the eleven scenarios presented by the Rehabilitator showing deficit 

reductions of $500 million to more than $1 billion.  (R.1806a-1810a; R.994a, Ex.RP-

20; R.1322a, Ex.RP-56 at R.1434a-1436a.).14 

 

                                                 
13 Plan Opponents rely on statements by the Rehabilitator’s hearing witnesses 
acknowledging that a return to solvency was not likely.  This argument ignores that 
the Rehabilitator concluded—and the Commonwealth Court agreed—that the 
Approved Plan nevertheless offered significant benefits because it could eliminate 
the funding gap, and, if it did not, it would at a minimum reduce the deficit materially 
and prospectively improve or resolve the unfairly discriminatory premium rate 
structure.  (R.1806a-1810a; R.994a, Ex.RP-20; R.1322a, Ex.RP-56 at 1424a-1426a.) 
 
14 The assumption that every policyholder would choose Option 4 reflects Plan 
Opponents’ admission that the Plan offers options better than liquidation: guaranty 
associations cannot offer Option 4 because it provides coverage in excess of their 
statutory limits.  (R.2352a.) 



 31  

2. The Approved Plan offers policyholders meaningful choices and 
protects guaranty association coverage. 

The Approved Plan also benefits SHIP and its policyholders by offering a mix 

of options for reducing or maintaining existing benefits while nevertheless 

preserving the availability of guaranty association coverage in the event of a 

liquidation.  Every policyholder will have at least one option under the Plan to 

preserve the amount of guaranty association coverage they had before the Plan. 

(R.1738a.)15  A policyholder only “loses” guaranty association coverage if he or she 

desires and chooses that outcome because that additional coverage is not valuable to 

him or her.  Under such circumstances, Plan Opponents cannot show that the 

Approved Plan fails to benefit policyholders or improperly rejects guaranty 

association coverage. 

 

 

                                                 
15 Illustrations in the Approved Plan demonstrate the weakness of Plan Opponents’ 
reliance on the idea that policyholders are “giving up” guaranty association 
coverage.  Many policyholders, like the exemplar on page 64 of the Approved Plan, 
have coverage below guaranty association limits.  Others, like the exemplar on page  
65, have the option of choosing between maintaining guaranty association coverage 
for a small premium increase in Option 2 if they do not choose to eliminate premiums 
altogether through Option 3 or maintain unlimited coverage through Option 4.  
Importantly, no policyholder with coverage amounts exceeding guaranty association 
limits will be required to give up that coverage—unlike in liquidation, where their 
benefits would be immediately capped. 
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3. The Approved Plan treats policyholders equally and fairly by 
eliminating rate subsidies through appropriate premiums. 

Plan Opponents make a half-hearted argument that the Plan is inequitable 

because it “reduces benefits or increases premiums more in some states than others.”  

(Brief pp.45-48.)  That claim is false.  The Approved Plan neither imposes benefit 

reductions or premium increases on any policyholder except in accordance with that 

policyholder’s election or the default option in the event no election is made.  

Benefits or premium modifications are made independent of the policyholder’s state 

of issuance:  the Approved Plan treats all policyholders equally by setting rates on a 

seriatim basis rather than on a state-by-state basis, and it is only the change in rates 

or benefits that may vary from policyholders in one state to another. Ultimately, all 

policyholders will pay the same premiums as other similar policyholders receiving 

the same coverage going forward. 

Plan Opponents appear to believe that the policyholders disparately favored 

by the current discriminatory rate structure have a right to retain that discriminatory 

benefit, while other policyholders have no right to receive equal treatment in the 

calculation of their premiums and benefits.  This is plainly not the case.  The seriatim 

method used by the Rehabilitator—and to which Plan Opponents object—eliminates 

any discriminatory rates or premium subsidization by placing every policyholder on 

a level playing field with respect to the available options.  As explained at the Plan 

hearing, “each policyholder will receive an individual premium increase calculated 
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on the benefit features of his policy and the policyholder’s characteristics.” (See 

Approval Decision p.28 (summarizing testimony).)  Use of this seriatim calculation 

method “ensur[es] that the premiums going forward are consistent across the entire 

pool of policyholders so that similarly situated policyholders will not be paying 

different premiums.”  (Id. at 43.)  Thus, it is clear that the Approved Plan does not 

treat different policyholders unfairly or unequally; instead, it is the approach 

advocated by Plan Opponents that would do so. 

As the existing state of affairs shows, the burden of rate increases or benefit 

reductions would vary across state lines even if the Rehabilitator sought approval in 

each individual state and even if SHIP were placed in liquidation today. In both 

cases, individual state regulators would set the rates on a state-by-state basis, 

meaning policyholders in some states would face a greater burden than others for 

substantially the same coverage. The Plan is far better in its seriatim treatment of 

rates and benefits, because it is designed to eliminate the underpricing and 

subsidization problems that arose prior to rehabilitation and would remain in 

liquidation. See Penn Treaty I, 63 A.3d at 379 (“[r]ate inequities are the result” of 

state-by-state rate approval, because only some states “acted responsibly” in 

approving rates, causing their policyholders to subsidize policyholders whose 

regulators acted irresponsibly).  The rehabilitation statutes direct the Rehabilitator to 

correct the conditions giving rise to SHIP’s financial distress (40 P.S. § 221.16(b)), 
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and the decisions by state regulators to refuse rate increases are among the primary 

conditions creating the insolvency.  Accordingly, the claim of unequal treatment is 

neither factually supported nor legally sufficient to warrant rejecting the reasoned 

judgment of the Rehabilitator and the Commonwealth Court. 

F. The Approved Plan satisfies any constitutional tests for 
rehabilitation plans. 

1. The Approved Plan’s policy modification provisions comport 
with the law on contractual impairment. 

Pennsylvania law clearly allows the Rehabilitator and the Commonwealth 

Court to restructure SHIP’s policies through a rehabilitation plan, and the 

Commonwealth Court correctly found that the Approved Plan constituted a proper 

exercise of the Rehabilitator’s authority.    In Mutual Fire II, this Supreme Court 

adopted a three-part test for determining whether the state may exercise its police 

power to impair an insurer’s contractual obligations through a rehabilitation plan. 

Specifically, 

[t]he threshold inquiry is to determine whether the state statute in reality 
has operated to substantially impair a contractual relationship. Should 
it be determined that a substantial impairment has occurred, the state 
must set forth a legitimate and significant public purpose. Once that 
purpose is identified, the final inquiry concerns whether the adjustment 
of contractual rights is reasonable and of a nature appropriate to the 
public purpose justifying the legislation’s adoption; however, if the 
state is not a contracting party, deference is given to the state’s 
enunciated purpose.  

Id. at 615 n.4, 614 A.2d at 1094 n.4 (addressing federal constitution and 

Pennsylvania’s constitution; citing Energy Reserves Grp., Inc. v. Kansas Power & 
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Light Co., 459 U.S. 400 (1983) on constitutional accommodation of a state’s police 

power). 

 The Commonwealth Court did not find, and Plan Opponents did not show, 

that any individual policyholder would face a substantial impairment under the 

Approved Plan.  The policies at issue unequivocally provide for rate increases 

(Approval Decision p.25; R.1948a-1949a.), and thus rate increases under the Plan 

do not constitute an impairment.  Every policyholder has an option under the Plan 

(Option 4) to avoid any other modification simply by paying the rate increase, or 

they can choose voluntarily to select another option to avoid some or all of the rate 

increase. On these facts, the Plan does not impermissibly impair contracts.  

In their brief on appeal, Plan Opponents argue that the Approved Plan must 

involve substantial impairment because it asks policyholders to modify their policies 

through benefit reductions or premium increases.16  This proposition is legally 

incorrect, and it is unsupported:  just as Plan Opponents did not take up the question 

of individual policy modifications at the Plan hearing, their brief does not address 

that question now.  Indeed, lacking evidence of policyholder preferences, Plan 

                                                 
16 Plan Opponents cite Sveen v. Melin, 138 S.Ct. 1815, 1822 (2018), where the 
Supreme Court explained that the impairment analysis considers “the extent to 
which the law undermines the contractual bargain, interferes with a party’s 
reasonable expectations, and prevents the party from safeguarding or reinstating his 
rights,” but Plan Opponents never draw a useful connection between this analysis 
and their arguments. 
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Opponents cannot say whether any policyholders will face modifications that do not 

align with their own preferences as to modifications in a rehabilitation. 

 Assuming arguendo that substantial impairment could occur here, the 

Approved Plan satisfies the remaining considerations identified in Mutual Fire II: 

the Approved Plan has a legitimate and significant public purpose, and it is 

reasonable in serving that purpose.   

In Mutual Fire II, this Court explained that “regulat[ing] the fiscal affairs of 

its insurers for the welfare of the public” is a legitimate and significant public 

purpose.  531 Pa. at 615 n.4, 614 A.2d at 1094 n.4.  The Approved Plan also 

apportions unavoidable losses equitably, another legitimate and significant public 

purpose.  See id. at 621-25, 634-35, 614 A.2d at 1098–1100, 1105 (affirming 

approval of rehabilitation plan despite that the plan adversely affected some 

individual interests because the plan legitimately sought to equitably apportion 

unavoidable loss).17  The Approved Plan does so using reasonable means because it 

offers every policyholder a choice in how his or her policy will be rightsized through 

                                                 
17 Other courts have reached similar conclusions.  See, e.g., In re Ambac, 841 N.W.2d 
at 503-04; Carpenter, 74 P.2d at 774, 776 (the “state has an important and vital 
interest in the liquidation or reorganization of [insurers]” and Contract Clause does 
not apply to state acting under police powers through rehabilitation plan); Mendel v. 
Garner, 678 S.W.2d 759, 761 (Ark. 1984) (insurer rehabilitation under statutory 
scheme does not impair contractual obligations). 
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options that protect coverage at reasonable rates without shifting the burden of that 

coverage to other policyholders or to taxpayers.  (Approval Order at 63-64.) 

 Plan Opponents’ arguments on this issue are unavailing.   They first argue that 

this Court did not adopt the Energy Reserves impairment test in Mutual Fire II.  

(Brief at 39.)  This claim is belied by the express language of the Mutual Fire II 

decision when compared to Neblett v. Carpenter, 305 U.S. 297 (1938).  In Mutual 

Fire II, this Court discussed Energy Reserves in the primary text under the header of 

claims related to “IMPAIRMENT OF CONTRACTUAL RIGHTS” as well as in a 

footnote related to the Contracts Clause.  Mutual Fire II, 531 Pa. at 614-615, 614 

A.2d at 1094.   This is the exact issue decided in Neblett, wherein the Supreme Court 

held that receivership was not a “per se impairment” of contracts and found that no 

impermissible impairment had occurred in that case.  305 U.S. 297.     

Plan Opponents next argue that the Plan does not advance a “legitimate and 

significant public purpose” because it is not designed “to return SHIP to solvency” 

and instead is designed to remedy discriminatory rates and impose the loss on 

policyholders rather than the guaranty association system.  Both of these arguments 

miss the mark; as noted herein, there is no return to solvency requirement, and the 

Commonwealth Court properly found that addressing rate inequities and giving 

consideration to the greater good were proper considerations for the Plan.  Merely 

giving consideration to the greater good is not forcing policyholders to bear a burden 
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which should fall on the guaranty association system or taxpayers, particularly when 

Plan Opponents also ignore that the Approved Plan is designed to provide 

policyholders with choices that would not be available in liquidation, including 

specifically the maintenance of coverage exceeding guaranty association limits.  

Indeed, this Court recognized that “[w]hile the effect of [a] Plan may cause economic 

suffering to some private contracting parties, we remain mindful that when an 

insurance company becomes insolvent, individual interests might have to be 

sacrificed or compromised in order to preserve the ultimate goal of this process, the 

overall good of the general public and the insurer’s policyholders.”  Mutual Fire II, 

531 Pa. at 598, 614 A.2d at 1102.18  Moreover, because it affords every policyholder 

at least one option for preserving whatever guaranty association coverage he or she 

might have before the Plan, it does not in fact constitute an impermissible 

impairment though a hypothetical loss of such coverage.   

2. The Approved Plan satisfies the Neblett v. Carpenter analysis as 
applied in Pennsylvania. 

Plan Opponents previously conceded that there was no Pennsylvania authority 

requiring all policyholders to fare as well in rehabilitation as in liquidation and that 

                                                 
18 Plan Opponents quarrel with the Commonwealth Court’s citation to Vickodil, 126 
Pa. Cmwlth. Ct. 390, 559 A.2d 1010 (1989), on the grounds that it is not a Contracts 
Clause case.  Plan Opponents omit, of course, that this Court has cited to, quoted 
from, and relied upon Vickodil in addressing issues related to contractual 
impairment.  See Mutual Fire II, 531 Pa. at 615, 614 A.2d at 1095. 
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individual policyholder interests may need to be compromised to minimize harm to 

all affected parties.  (R.423a.)  Despite this concession, Plan Opponents argue that 

Neblett v. Carpenter requires every single policyholder to have an option at least as 

good as he or she would have in liquidation, separate and apart from any impairment 

analysis.  Neblett does not require that result but, if it did, the Approved Plan would 

meet it. 

In Neblett, the Supreme Court of the United States held that from a 

constitutional perspective, an insurer’s policyholders in rehabilitation are entitled to 

no less favorable treatment “as that which would result from the sale of the assets 

and pro-rata distribution in solution of all resulting claims for the breach of 

outstanding policies.” Neblett, 305 U.S. at 305.  This standard has been widely 

interpreted in the ensuing decades, sometimes under the name “Carpenter test”, as 

requiring that a rehabilitation plan offer policyholders no less than what they would 

have received in liquidation. This is so because if the policyholders receive the same 

or better treatment than what they would have received in liquidation, policyholders 

are unable to establish any injury or harm from the plan as a matter of law. Id.; see 

also Penn Treaty I, 63 A.3d at 452-53.19 

                                                 
19 The Approved Plan can avoid constitutional scrutiny entirely if SHIP’s 
policyholders as a group fare at least as well as they would in liquidation.  Penn 
Treaty I, 63 A.3d at 452-53; Carpenter, 74 P.2d at 777-79; see also Catania v. 
Commonwealth, State Emps.’ Ret. Bd., 71 Pa. Cmwlth. 393, 405-07, 455 A.2d 1250, 
1256 (1983) (recognizing that action complained of must be to the detriment of the 
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No policyholder is compelled to accept any particular result under the 

Approved Plan; each individual can choose the option that best suits his or her needs, 

and thus the Plan inherently provides greater value than the formulaic and limited 

distribution scheme required by liquidation.  See Mutual Fire II, 531 Pa. at 608-610 

614 A.2d at 1091.  For this same reason, the Commonwealth Court correctly found 

in a prior LTC receivership that “[i]t is not a rehabilitation that increases the risk of 

loss to policyholders but, rather, a liquidation, which will cap policy benefits at the 

guaranty fund limits and deprive the policyholders of any choice in the matter.”  

Penn Treaty I, 63 A.3d at 446.  Put differently, any comparison between policy 

modifications in rehabilitation and a potential liquidation must account for the fact 

that policies will be altered in liquidation as well, and those changes will be made 

subject to the guaranty association limits without offering policyholders the same 

opportunity to make elections that best suit their needs. 

Ignoring this well-settled law, Plan Opponents make a bold but unsupported 

claim:   Pennsylvania has adopted a “no worse than liquidation” test that requires all 

policyholders to receive “a rehabilitation option with a value at least equal to the 

value in liquidation,” calculated using the “net present values of the rehabilitation 

options.”  (Brief p.23.)  Tellingly, Plan Opponents’ brief is without any citations to 

                                                 

petitioner to violate the constitution).  As argued herein, however, the Approved Plan 
also satisfies an impairment analysis and thus meets any constitutional scrutiny that 
satisfying Neblett would avoid. 
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a single case in Pennsylvania or elsewhere supporting the conclusion that Neblett 

sets a bright line test generally or a net present value test specifically.  Plan 

Opponents rely primarily on Neblett itself, but the Supreme Court made no reference 

in that case to a bright line test or net present value.  Instead, the Neblett court found 

that the claimants could not force a liquidation on other policyholders, had “no 

constitutional right to a particular form of remedy,” and, in affirming plan approval, 

referred only to the dissenters’ ability to avoid participating by obtaining value 

through the distribution of assets pro rata on a breach of contract basis.  305 U.S. at 

305.20    

The Rehabilitator believes that for SHIP, with its unique insurance coverages, 

a simple arithmetic computation cannot suffice to determine whether policyholders 

fare better or worse under particular circumstances, and she must (as she did here) 

look at multiple measures in determining how rehabilitation compares to liquidation.   

The Rehabilitator analyzed the comparison between rehabilitation and liquidation 

with respect to the value of policies offered to policyholders using five different 

                                                 
20 The only other authority cited by Plan Opponents is COUCH ON INSURANCE, relying 
entirely on a discussion Commissioner of Insurance v. Massachusetts Accident Co., 
50 N.E.2d 801 (Mass. 1943) regarding the potential value of a damages claim for 
the breach of a non-cancellable policy in liquidation.  Even crediting these sources, 
the hypothetical total value of a policyholder’s claim in liquidation does not account 
for the fact that the policyholder may receive less than the value of the claim in 
liquidation because the insurer is insolvent.  Ultimately, neither source addresses a 
comparison between rehabilitation and liquidation because they are focused on a 
potential liquidation claim and not the standards in rehabilitation. 
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methodologies based on policyholder preferences, all of which support the 

contention that all or the vast majority of policyholders do at least as well under the 

Plan as they would in liquidation.21   The net present value analysis on which Plan 

Opponents rely is more applicable to an analysis of the Plan’s effect on the insurer.  

It is not what policyholders are likely to consider in selecting the best plan option.  

(R.1963a-1964a.) 

Ultimately, whether the Approved Plan treats policyholders at least as well as 

would liquidation within the meaning of Neblett is to be determined by the Court 

evaluating whether the Rehabilitator has abused her discretion as informed by the 

totality of the Plan provisions and applicable circumstances. The hallmark of the 

Plan is that it affords policyholders meaningful choices not available in liquidation. 

This feature alone has material value for policyholders, albeit a value that cannot be 

quantified readily. Among these choices, for example, are options to retain existing 

coverage amounts or to secure thirty months of coverage for no additional premium, 

two valuable choices for certain policyholders that would not be available in 

liquidation.  (R.1115a, Ex.RP-47.) 

                                                 
21 See five comparison analyses (R.1797a-1802a; R.1107a-1116a, Ex.RP-43 to 
Ex.RP-47), policyholder guidance showing weakness of using net present value 
analysis exclusively (R.1117a-1120a, Ex.RP-48 to Ex.RP-49), and slides addressing 
same (R.1322a, Ex.RP-56 at 1435a-1431a). 
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Even disregarding these important aspects of the Plan and focusing only on 

Plan Opponents’ arithmetic comparison of projected net benefits, approximately 

85% of SHIP’s policyholders are offered at least one option under the Amended Plan 

no less favorable than what they would have in liquidation, and perhaps materially 

better. Importantly, a substantial number of policyholders’ policies and policy rates 

will be unaffected by the Amended Plan. In any event, these policyholders will have 

at least one option under the Amended Plan where they will receive at least as much 

in benefits as would be provided by their respective guaranty associations.  

G. The Approved Plan is a proper exercise of the Rehabilitator’s 
authority to modify policies. 

The Rehabilitator can modify policies in favor of the significant and legitimate 

purposes underlying the Plan, even if it results in an impairment to some 

policyholders.  Those modifications include the right to reduce benefits or increase 

premiums in accordance with policyholder elections, with or without regulatory 

approval.  Even if approval is required, however, the Approved Plan’s Issue-State 

Rate Approval option permits regulators to preserve and assert their regulatory 

authority over rates, overcoming any objection to the Approved Plan’s policy 

modification provisions. 

1. The Rehabilitator may modify benefits and premiums. 

By law, the Commonwealth Court has original and exclusive jurisdiction over 

matters concerning the distribution of the SHIP’s assets. Jurisdiction is addressed in 
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42 P.S. § 761(a)(3), which, in pertinent part, provides: “The Commonwealth Court 

shall have original jurisdiction of all civil actions or proceedings” arising under 

Article V.  Read in conjunction with 40 P.S. § 221.15(a) and (c), it is clear that 

Pennsylvania courts has exclusive jurisdiction over matters concerning the 

distribution of an impaired insurer’s assets.  See also 42 P.S. § 761(b) (recognizing 

the Commonwealth Court’s jurisdiction is generally exclusive except that the 

Commissioner as Rehabilitator may also initiate actions and proceedings in the 

several courts of common pleas); 40 P.S. § 221.15(d) (recognizing the Court 

determines whether to approve, disapprove, or modify a proposed rehabilitation 

plan); 40 P.S. § 221.1(c)(iv) (“The purpose of this article is the protection of the 

interests of insureds, creditors, and the public generally, with minimum interference 

with the normal prerogatives of the owners and managers of insurers, through . . . 

equitable apportionment of any unavoidable loss”); Mutual Fire II, 531 Pa. at 613, 

614 A.2d at 1094 (holding court approval of a rehabilitation plan is mandated “[s]o 

long as the rehabilitation properly conserves and equitably administers the assets of 

the involved corporation in the interest of investors, the public and others, with the 

main purpose being the public good . . . .”) (internal punctuation and citation 

omitted).22   

                                                 
22 Other courts have reached similar conclusions.  See, e.g., Ballesteros, 530 F. Supp. 
at 1370-71 (“rehabilitation proceeding is an in rem action in which the state court 
generally has exclusive control over the assets of the impaired insurance 
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“The need for giving one state exclusive jurisdiction over delinquency 

proceedings has long been recognized in the courts.” Ballesteros v. N.J. Prop. Liab. 

Ins. Guar. Ass’n, 530 F. Supp. 1367, 1371 (D.N.J.), aff’d 696 F.2d 980 (3d Cir. 

1982); see also Underwriters Nat’l Assurance Co. v. N. Carolina Life & Accident & 

Health Ins. Guar. Ass’n, 455 U.S. 691, 696-97, 699 (1982) (rehabilitator reformed 

policies to increase premiums and reduce benefits to continue providing coverage 

and aid the company’s financial health).23  Controlling distribution of an impaired 

                                                 

company.”); Garamendi v. Exec. Life Ins. Co., 21 Cal. Rptr. 2d 578, 583-90 (Ct. 
App. 1993) (“A State Court Overseeing an Insurance Insolvency Proceeding Has In 
Rem Jurisdiction Over the Assets of Third Parties Which Have an ‘Identity of 
Interest’ With the Insolvent Insurer.”). 

23 The weight of authority confirms this view. See, e.g., Kentucky Cent. Life Ins. Co. 
v. Stephens, 897 S.W.2d 583, 587 (Ky. 1995) (“The policyholders’ contracts as well 
as others with interest in the company, are subject to a reasonable exercise of state 
police power [in receivership].”); In re Ambac, 841 N.W.2d at 509 (“[I]t is axiomatic 
that the commissioner, in the reasonable exercise of the state’s police power, may 
structure a rehabilitation plan that has the potential to adversely affect the interests 
of individual policyholders when the plan advances the broader interests of the 
policyholders, the creditors, and the public as a whole.”); Carpenter, 74 P.2d at 776 
(Contract Clause did not limit ability to modify non-cancellable policies); In re Exec. 
Life Ins. Co., 38 Cal. Rptr. 2d 453, 479-80 (Ct. App. 1995), as modified (Mar. 15, 
1995) (“police power of the state exercised by the Commissioner as conservator 
permits modification of insurance contracts issued by an insolvent insurer.”); 
Ballesteros, 530 F. Supp. at 1372 (acknowledging that all out-of-state policies were 
cancelled in a rehabilitation plan for a New York insurer); 44 C.J.S. § 270 (“A 
rehabilitation plan is permitted to impair the contractual rights of some policyholders 
in order to minimize the potential harm to all of the affected parties, and court 
approval of a rehabilitation plan is not precluded because policyholder benefits are 
modified.”); 26-161 APPLEMAN ON INS. LAW & PRAC. ARCHIVE § 161.4 (2nd ed. 
2011) (“The usual powers granted to a rehabilitator include . . . cancelling insurance 
policies”). 
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insurer’s assets by modifying and qualifying the insurer’s obligations to 

policyholders falls within the purview of the Court’s exclusive control.  

Pennsylvania law thus logically permits the restructuring of SHIP’s policies 

in rehabilitation so long as those modifications satisfy the governing test for 

impairment of contracts as set forth herein.  See also Legion, 831 A.2d at 1241 

(“Article V authorizes reformation and novation [through a rehabilitation plan] 

where appropriate to avoid prejudice to policyholders.”); Grode I, 132 Pa. Cmwlth 

at 209-10, 572 A.2d at 804-05; Carpenter v. Pac. Mut. Life Ins. Co., 74 P.2d 761, 

774, 776 (Cal. 1937), aff’d sub nom. Neblett, 305 U.S. 297 (1938) (“The state has an 

important and vital interest in the liquidation or reorganization of [insurers] . . . . The 

contract . . . clause[] prohibited the company from making any changes [to its 

policies]. But th[is] prohibition[] do[es] not apply to the state acting under its police 

powers [in a rehabilitation plan].”) (internal citation omitted).   

2. The rate regulation statutes of other states do not govern in 
rehabilitation. 

Plan Opponents’ primary objection to the policy modification provisions of 

the Approved Plan is that the modifications are not required to comply with the 

issuance-state regulations governing policies in the ordinary course.  But as other 

courts have recognized, strict adherence to contracts in rehabilitation would “run[] 

contrary to the stated purpose of the rehabilitation statutory scheme[,] . . . 

transforming a management process into a legal process.” In re Ambac Assur. Corp., 
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841 N.W.2d 482, 528 (Wis. Ct. App. 2013); see also Penn Treaty I, 63 A.2d at 452-

53, 455, 459 (finding no Pennsylvania authority suggesting that the Court may not 

“approv[e] a rehabilitation plan that modifies policyholder benefits” and that 

“policies can be reformed and repriced” in rehabilitation).  This mix of premium and 

benefit modifications is not unprecedented.  For purposes of illustration, in 

Underwriters National Assurance Co. v. North Carolina Life & Accident & Health 

Insurance Guaranty Ass’n, the Supreme Court of the United States acknowledged 

that to further the goals of rehabilitation, “the [r]ehabilitator proposed that the 

[r]ehabilitation [c]ourt reform the [Indiana insurer’s] policies to require increased 

premiums and reduced benefits[, which the rehabilitation court ultimately did].”  

Underwriters Nat’l Assurance Co., 455 U.S. at 696–97. All of this despite the fact 

that, at the time, the impaired insurer operated in 45 states (id. at 694) and the 

rehabilitator did not obtain the regulatory approval to reduce benefits or increase 

rates that would otherwise have been required (id. Appendix 2 (health and life 

insurer rate and form laws on the books in 1976)). 

Even assuming Plan Opponents could establish some harm entitling them to 

raise their arguments against the modification provisions, they fail to establish that 

out-of-state regulations can limit the Rehabilitator’s authority to modify policies 

through the Approved Plan such that this Court should reverse the decision of the 

Commonwealth Court. 
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First, as explained in Sections F.1 and G.1, the Rehabilitator is permitted to 

modify policies under Article V as well as any other governing Pennsylvania or 

federal constitutional law.  Second, Plan Opponents declare that rate regulation is 

committed to individual states and cite to a number of regulations they claim apply 

to the Approved Plan, but that argument is immaterial here.  None of the cited 

provisions expressly apply to modifying policies in rehabilitation, where the 

Commonwealth Court retains exclusive control over matters concerning the 

distribution of its assets—and this necessarily extends to the distribution of SHIP’s 

assets through its policies. Cf. Ballesteros, 530 F. Supp. at 1371 (“The need for 

giving one state exclusive jurisdiction over delinquency proceedings has long been 

recognized in the courts.”).  For that reason, the Commonwealth Court recognized 

in Penn Treaty that it has the authority to “restructur[e] rates” to remove unfair 

subsidies between groups of policyholders and “modify policyholder benefits as part 

of an approved rehabilitation plan.” See Penn Treaty I, 63 A.3d at 455, 460; accord 

Mutual Fire II, 614 A.2d at 1094 n. 4, 1105; Legion, 831 A.2d at 1241–42.  Plan 

Opponents are thus unable to identify any laws the Approved Plan violates by 

modifying policies consistent with Article V and Pennsylvania jurisprudence on 

rehabilitations. 

Third, the Approved Plan follows and does not violate the Full Faith and 

Credit Clause.  Indeed, Plan Opponents have it backwards: there is no basis for 
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applying their state laws extraterritorially in a manner that would interfere with a 

Pennsylvania court’s exclusive jurisdiction over SHIP’s assets. The Supreme Court 

of the United States has long recognized that “a State need not substitute the statutes 

of other states for its own statutes dealing with a subject matter concerning which it 

is competent to legislate.”  Franchise Tax Bd. v. Hyatt, 578 U.S. 171, 183 (2016) 

(quotation marks omitted); see also Ferrelli v. Commonwealth, 783 A.2d 891, 894 

(Pa. Commw. Ct. 2001) (“‘the Full Faith and Credit Clause does not require a state 

to subordinate public policy within its borders to the laws of another state’” (citation 

omitted)).  In contrast, what Plan Opponents seek is “[a] rigid and literal enforcement 

of the full faith and credit clause, without regard to the statute of the forum….” 

Alaska Packers Ass’n v. Indus. Acc. Comm’n, 294 U.S. 532, 547 (1935). Plan 

Opponents do not cite any authority supporting their misguided view of the Full 

Faith and Credit Clause, and there can be no violation of the Full Faith and Credit 

Clause simply because the Plan’s provisions do not accord with the laws of Maine, 

Massachusetts, and Washington. 

Plan Opponents’ arguments rely on a misreading of the effects of the 

Approved Plan.  Implementation does not “dictate to another State what rates are to 

be applied to policies issued in the second State” (Brief p.54).  Under the Plan no 

policy will be issued in any state, and the rates to be applied to existing policies 

depend in part on policyholder elections.  Pennsylvania is not substituting its own 
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rate regulation laws for the laws of any other state (id.); it is authorizing the 

Rehabilitator to modify policies—a right well established under existing law—

through policyholder elections on premiums and benefits.  Surely if the Rehabilitator 

can modify benefits, the Rehabilitator must be permitted to allow policyholders to 

reduce or eliminate premiums to match those benefits, or to voluntarily increase their 

premiums to keep their existing benefits rather than modify those benefits 

downward. 

3. The Issue-State Rate Approval Option cures any defects in the 
Approved Plan’s policy modification provisions. 

Looking past Plan Opponents’ lack of standing and inability to establish a 

violation of applicable law, their arguments still fail on the merits because the Issue-

State Rate Approval (“ISRA”) option allows regulators to set rates by opting-out of 

the rate-setting provisions of the Plan, effectively retaining their regulatory 

authority.  If a state opts-out, the Rehabilitator will not set the premium rates for that 

state; that state’s insurance regulator will set rates associated with policies issued 

originally in that state. (R.849a, Ex.RP-15.)   A state which opts-out will receive a 

rate-increase application on a seriatim basis that also demonstrates that the proposed 

rates satisfy the required 60% lifetime loss ratio. (R.2073a; R.849a, Ex.RP-15.)   

During the hearing, Plan Opponents presented no evidence undermining the 

effect of this provision or demonstrating that it denied or impaired some right held 

by those regulators. Thus, even if Plan Opponents had (1) established that the Plan 
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violates some applicable law; (2) explained how such violation could result in harm 

to them; and (3) adduced any competent evidence that such harm would actually 

result from the Plan’s rate-setting provisions—none of which they have done, of 

course—they have failed entirely to show why the Plan’s ISRA opt-out provision 

does not cure the alleged defect entirely.  

Plan Opponents claim that the ISRA option “does not allow state regulators 

to apply their statutes and meaningfully review rates” because states must act within 

sixty days and must review the rates on a seriatim rather than cohort basis.  (Brief 

p.57.)24  Neither one forms a legitimate complaint: there is no evidence in the record 

demonstrating that sixty days is insufficient or harmful to Plan Opponents simply 

because it is shorter than the ninety days requested by Plan Opponents in their brief.  

This is especially so when Commissioners have known for more than two years of 

the coming rehabilitation plan and have had access to extensive data throughout the 

process.  There is similarly no evidence that reviewing the rates on a seriatim basis—

which plainly benefits policyholders and which nevertheless results in an aggregate 

lifetime loss ratio satisfying state law—will be difficult or harmful to the states’ 

interests. 

                                                 
24 The Rehabilitator established during the Plan hearing that the cohort rate approval 
process would preserve the unfair rate inequities and subsidization in a way that 
seriatim rate increases would not. 



 52  

Plan Opponents claim that the opt-out process is bad for policyholders, but, at 

most, this is true only if they do not want to approve the rates as requested.  If a state 

opts-out but its insurance regulator timely approves the rates requested by the 

Rehabilitator in a rate-increase application, that state nevertheless will be treated as 

if it had not opted-out. (R.849a, Ex.RP-15.) Those policyholders will receive all of 

the available options, precluding any finding of harm through the opt-out.     

If a state opts-out and its insurance regulator does not timely approve the rates 

requested by the Rehabilitator in a rate-increase application, it is true that the policies 

issued in that state may face a benefit modification to align the policies with If Knew 

premium and eliminate the possibility of involuntary subsidies by the other 

policyholders. (Id.)  This outcome is not the result of the opt-out process, however:  

it is the result of an issue-state regulator’s decision to prioritize his or her personal 

concern regarding the premiums charged over individual policyholder interests in 

selecting favorable options and over the collective policyholders’ interests in fair 

and equitable distribution of assets.   Put differently, the ISRA option merely 

preserves what would be true with or without the policy modification provisions:  

given the size of SHIP’s deficit, policyholders cannot continue to receive the same 

benefits at the same prices.  The Approved Plan offers policyholders choices in how 

to allocate the premiums and benefits, and opting-out merely allows the issue-state 
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regulator to exercise his or her claimed authority to make that choice for 

policyholders before they have an opportunity to do so.  

VII. RESPONSE TO AMICI 

Apparently working in concert, Plan Opponents’ arguments are joined by 

twenty-seven state insurance regulators who, collectively, assert rights to regulate 

the decisions by a minority of all of SHIP’s policyholders (“Amici Opponents”).  On 

the whole, Amici Opponents follow the arguments of Plan Opponents, and thus the 

amici brief adds little of value to this Court’s consideration of the issues.  Just as 

Plan Opponents failed to establish any claim of a right to regulate in rehabilitation, 

Amici Opponents have offered no legal theory which could justify giving one or 

more regulators veto power over the informed decisions of the Rehabilitator, the 

Pennsylvania Insurance Department, the Commonwealth Court, or this Court.  

Similarly, no regulator has offered any analysis which would demonstrate that 

policyholders are harmed by the plan—in contrast to the Rehabilitator, who used 

multiple metrics, consumer analyses, and policyholder outreach to determine the 

best course of action.   Plan Opponents have presented every issue and argument 

Amici Opponents could address, making their brief unnecessary.  See Pa. R.A.P. 531 

Note (amicus briefs parroting the arguments of the parties are disfavored). 

To be fair, Amici Opponents do identify one issue which falls outside of Plan 

Opponents’ briefing—specifically, by reference to the McCarran-Ferguson and 
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Gramm-Leach-Bliley Acts, 15 U.S.C. § 1101 and § 6701 et seq.  Amici Opponents 

offer no specific argument arising out of or relating to those Acts, however, and they 

do not explain how they believe the Approved Plan violates or is otherwise impacted 

by these federal laws.  To the extent Amici Opponents now seek to rely on either Act 

as a reason to stay implementation or reverse the Plan’s approval, they are barred 

from doing so by Pennsylvania law.   See Banfield v. Cortes, 631 Pa. 229, 257 n. 14, 

110 A.3d 155, 172 n.14 (“amicus briefs cannot raise issues not set forth by the 

parties”).  Independent of these defects, Amici Opponents have no grounds for relief 

under the McCarran-Ferguson Act or the Gramm-Leach-Bliley Act, both of which 

merely limit the federal government’s involvement in insurance regulation, and 

neither of which create a private right through which one or more insurance 

regulators can sue or challenge another state insurance regulator. 

Notably absent from the amici brief is any mention of the opt-out mechanism, 

and its omission is revealing.  Despite the Commonwealth Court making the opt-out 

a central part of its decision, and despite the opt-out providing regulators with the 

opportunity to set premium rates, Amici Opponents never once address how the 

ISRA option does not cure their complaints regarding state regulation or how the 
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ISRA option causes any harm to them or to the policyholders for whom they purport 

to speak.25 

The amici brief appears to be part of a deliberate strategy by those regulators 

to present merits arguments to this Court while refusing to acknowledge that 

Pennsylvania courts can bind policyholders and other interested parties who do not 

avail themselves of the opportunity to be heard on the Plan when invited to do so.  

This Court should reject this improper use of amicus briefs.  

Amici Opponents had an opportunity to participate in the proceedings in the 

Commonwealth Court, as did the holders of policies issued in those states.  Notice 

was provided to regulators, policyholders, and other interested parties pursuant to 

the Commonwealth Court’s scheduling order, and the Commonwealth Court 

allowed formal comments, informal comments, and intervention by state regulators 

and others asserting an interest in addressing the merits of the plan.  (Approval 

Decision p.6.)  Only two of the Amici Opponents submitted formal comments, and 

none elected to intervene.  

                                                 
25 Also absent from the amici brief is any evidence demonstrating that these 
regulators obtained policyholder views or conducted the kind of thorough and 
detailed analysis of policyholder interests and preferences described during the 
hearing as part of the Rehabilitator’s process.  As a result, the amici brief amounts 
to little more than the musings of counsel for regulators who do not like the policy 
modification provisions of the plan but cannot successfully articulate why. 
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Having refused to participate and timely raise their arguments, Amici 

Opponents want this Court to entertain their arguments opposing the Approved 

Plan—but only as amici, not as parties, so that those states may continue to claim 

(wrongfully) that the Plan is not effective in any state for which its regulator did not 

choose to intervene in the proceedings.  This Court cannot condone such tactics.  To 

the extent it considers the amici brief at all, this Court should find that those 

regulators have acknowledged the jurisdiction of Pennsylvania courts. 

VIII. CONCLUSION 

This Court should enter an order affirming the decision of the Commonwealth 

Court to approve the Approved Rehabilitation Plan for SHIP. 
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