
 

 

 
IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

 
In re:  Senior Health Insurance 
Company of Pennsylvania (In 
Rehabilitation) 

No. 1 SHP 2020 
 
 
 
 
 

 
POST-HEARING MEMORANDUM OF THE HEALTH INSURERS 

REGARDING THE SECOND AMENDED PLAN OF REHABILITATION 
OF SENIOR HEALTH INSURANCE COMPANY OF PENNSYLVANIA 

 
Pursuant to the Order entered May 24, 2021, the intervenors Anthem, Inc., 

Health Care Service Corporation, Horizon Healthcare Services, Inc. d/b/a Horizon 

Blue Cross Blue Shield of New Jersey, and UnitedHealthcare Insurance Company 

(collectively, the “Health Insurers”), through their undersigned counsel, hereby 

submit this Post-hearing Memorandum regarding the proposed Second Amended 

Plan of Rehabilitation (the “Plan”) of Senior Health Insurance Company of 

Pennsylvania, in Rehabilitation (“SHIP”).1  The Health Insurers do not submit 

separate proposed Findings of Fact and Conclusions of Law, but join in the proposed 

Findings and Conclusions filed by the Rehabilitator on even date herewith.       

INTRODUCTION 

 The Health Insurers continue to support the Plan.  The evidence adduced at 

the evidentiary hearing on the Plan held May 17, 2021 to May 21, 2021 (the 

 
1 Capitalized terms used but not defined herein have the meanings ascribed to them in the Plan. 
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“Hearing”) makes clear that the Plan will achieve its goals of reducing or eliminating 

the Funding Gap and eliminating (prospectively) SHIP’s inequitable and 

discriminatory premium rate structure.  The evidence is not in dispute.  The Plan will 

achieve these goals.  No party introduced evidence at the Hearing disputing the 

accuracy of the Rehabilitator’s projections as to the range of financial improvement 

that might be achieved through the Plan.  No party introduced evidence that the rate 

increase methodology was not actuarially sound or that the options offered under the 

Plan were not fair and reasonable.  The testimony and documentary evidence amply 

support the Rehabilitator’s exercise of discretion under Article V.  The Health 

Insurers therefore respectfully request that the Plan be approved pursuant to an order 

in substantially the form attached.   

ARGUMENT 

I. The Plan Serves a Rehabilitative Purpose and is Within the Discretion 
of the Rehabilitator. 

 
 Pennsylvania law is well settled that the Rehabilitator has broad discretion to 

structure a plan of rehabilitation for an insurer.  Vickodil v. Commw. of Pa. Ins. 

Dep’t, 559 A.2d 1010, 1013 (Pa. Commw. Ct. 1989); Muir v. Transp. Mut. Ins. Co., 

523 A.2d 1190, 1192 (Pa. Commw. Ct. 1987); see also Foster v. Mut. Fire, Marine 

& Inland Ins. Co., 614 A.2d 1086, 1092 (Pa. 1992) (“Mutual Fire II”) (“the decision 

of a Rehabilitator to rehabilitate the insolvent business of an insurer is within the 

sound discretion of the rehabilitator and should not be rejected by the reviewing 
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court unless the Rehabilitator has abused that discretion.”).  The Rehabilitator is 

granted the authority under Article V to “take such action as [she] deems necessary 

or expedient to correct the condition or conditions which constituted the grounds for 

the order of the court to rehabilitate [SHIP].”  40 P.S. § 221.16(b).  It is within this 

context, and under a standard of abuse of discretion, that the Court undertakes its 

decision whether to approve, modify or disapprove the Plan.     

The Goals of the Plan 

 Testimony at the Hearing clearly established twin goals of the Plan:  (i) reduce 

or eliminate the Funding Gap and (ii) eliminate the inequitable and discriminatory 

premium rate structure currently in place, including cross-policyholder subsidies.  

Tr. at 105, 79-80, 88-89, 97.  The Plan will meet these goals by setting premium 

rates for all policyholders pursuant to an equitable methodology that is widely 

accepted by regulators across the country (Tr. at 107-08, 399-401), and by offering 

policyholders meaningful alternatives to rate increases (Tr. at 106-07, 171).  In 

pursuing this program, the Plan addresses one of the major causes of SHIP’s 

financial distress: policy underpricing.  Tr. 48-49.   

 The underpricing of SHIP’s policies resulted from (i) erroneous actuarial 

assumptions made when the policies were issued and (ii) inconsistent premium rate 

increase approvals by regulators nationwide.  Tr. at 46-49.  The Rehabilitator 

determined that the effect of erroneous actuarial assumptions is approximately $1.2 
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billion.  Tr. at 49.  The financial impact on SHIP of regulators’ disapproval of SHIP’s 

premium rate increase requests between 2009 and 2019 is approximately $371 

million.  Tr. at 63-64.  As discussed more fully below, the Plan’s If Knew Premium 

methodology will address this mispricing by (i) resetting premiums, on a prospective 

basis, to what they would have been without the erroneous actuarial assumptions 

(Tr. at 54-56) and (ii) ensuring that the premiums charged going forward are 

consistent across the entire pool of policyholders such that similarly situated 

policyholders will not be paying different premiums (Tr. at 60-61).   

 These are appropriate goals of a rehabilitation plan under Pennsylvania law.  

As the Pennsylvania Supreme Court has stated, 

[R]ehabilitation, in order to be legitimate, does not have to restore the 
company to its exact original condition.  So long as the rehabilitation 
properly conserves and equitably administers the assets of the involved 
corporation in the interest of investors, the public and others, with the 
main purpose being the public good the plan of rehabilitation is 
appropriate.   
 

Mutual Fire II, 614 A.2d at 1094 (internal quotations, citations omitted).  The Plan 

will fairly and equitably reset premium rates, giving policyholders meaningful 

choices for coverage in lieu of rate increases, while avoiding passing the full amount 

of the cost of SHIP’s historical policy underpricing on to the public through the 

Guaranty Association system.  Tr. at 171-72.  These goals serve the public good.  

See Mutual Fire II, 614 A.2d at 1094, n.4 (determining that the state’s interest in 
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“regulat[ing] the fiscal affairs of its insurers for the welfare of the public” is a 

legitimate and significant public purpose).   

Policyholder Choice 

 The Plan provides policyholders with meaningful choices to modify their 

policies.  Tr. at 106-07.  The array of options described in the Plan and at the Hearing 

(Tr. at 113-17) provides flexibility to policyholders to make an informed decision 

based on their present circumstances.  Tr. at 106.  Approximately 40% of 

policyholders will not be required to make an election because they are already 

paying If Knew Premium (although they can if they want to) (Tr. at 125), and all 

policyholders will have an option to retain their current coverage.  Tr. at 107; Exhibit 

RP-55 at 34.  In addition, all policyholders making an election under the Plan will 

have an opportunity to obtain coverage that is at least as valuable as they would get 

in liquidation.  Tr. at 186.   

 There are many reasons why policyholders may want to modify their benefits 

when presented with the opportunity, and the options under the Plan provide a 

greater variety of possible modifications than policyholders would typically receive 

as part of a rate increase. Tr. at 162.  By way of example, the Rehabilitator estimates 

that, in the aggregate, SHIP’s “indemnity” policies provide $400 million in benefits 

in excess of what is needed for the actual cost of care.  Tr. at 85-86.  Policyholders 

do not need those benefits for their care, and may well not want to pay for them.  
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Policyholders may also decide to accept a shorter benefit period.  There are likely 

many policyholders who no longer need a lengthy or unlimited benefit period, either 

because of their attained age or current health circumstances.  Tr. at 86-87.  These 

policyholders do not need the coverage, and can reduce their cost of coverage while 

also narrowing the Funding Gap.   

 In addition, the Plan provides two options for policyholders who may only 

need more basic long-term care coverage:  Option 2/2a and Option 3.  Option 2/2a 

was designed to, and does, provide the key components of long-term care insurance 

at a lower premium level.  Tr. at 114.  Under Option 2/2a, policyholders would be 

provided a four or five-year benefit period, and would retain benefit inflation riders 

(although at a reduced level).  Tr. at 430.  Mr. Bodnar, an expert in long-term care 

insurance generally, as well as long-term care product development and policy sales 

(Tr. at 387-88), testified that consumer research supports the design of Option 2/2a.  

Tr. at 430.  That research shows, for example, that policyholders with inflation riders 

do not want to eliminate that feature, but are willing to scale it back.  Id.  Based on 

this research, and the expertise of the Rehabilitator and her team, Option 2/2a was 

designed to eliminate policy features that are not as important to policyholders, such 

as waiver of premium benefits, and other features that are costly to the insurer but 

not as valuable to the policyholder.  Id.  Option 2/2a also provides rate stability, 

which is a feature that is important to policyholders  Tr. at 431.   
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 Similarly, Option 3 provides an enhanced Non-Forfeiture Option not typically 

available to policyholders of a solvent long-term care insurer.2  Tr. at 434-35.  This 

option allows policyholders to permanently stop paying premium, while maintaining 

a two and a half year benefit period.  According to Mr. Bodnar’s undisputed expert 

testimony, this is “quite a meaningful benefit.”  Tr. at 434.  Based on Mr. Bodnar’s 

research and experience, many policyholders continue to pay premiums because 

“they feel like they have invested something into the contract” and if they take the 

standard reduced paid-up option offered by solvent insurers (and the Guaranty 

Associations in the Penn Treaty liquidation),3 “it’s not really viewed as very 

meaningful.”  Id.  On the other hand, Option 3 “provides meaningful benefits with 

no requirement to pay premiums.”  Tr. at 434-35.  No other party introduced 

evidence at the Hearing regarding policyholder or consumer research or experience, 

and one of NOLHGA’s witnesses expressly stated that NOLHGA has neither 

conducted policyholder research or focus groups, nor spoken with any policyholders.  

Tr. at 692.   

 Choices by policyholders to reduce their coverage, as set forth above, will 

narrow the Funding Gap and increase SHIP’s ability to pay all policyholders.  Tr. at 

 
2 As discussed below, this was also not an option offered by the Guaranty Associations in the 
Penn Treaty liquidation (Tr. at 435, 831-32) or any other prior long-term care insurance 
liquidation (Tr. at 737).   
 
3 The benefit under the “standard” reduced paid-up option is generally limited to the amount of 
premium paid by the policyholder from inception.  Tr. at 435.    
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189-90.  While the Rehabilitator does not know what policyholders will choose, even 

conservative projections show that Phase One will narrow the Funding Gap 

significantly. Tr. at 445. 

If Knew Premium Methodology 
 
 The Plan uses the If Knew Premium methodology to calibrate the options 

offered to policyholders in Phase One, including the premium rate increase needed 

to maintain the policy.  Tr. 107-08.  The If Knew Premium is the premium that would 

have been charged from policy inception to produce a 60% lifetime loss ratio if SHIP 

had known then what is known today.  Tr. 54-55, 108-09, 399-400.  This 

methodology is widely accepted by regulators nationwide.  Tr. 107-08, 399-401.  

Although calculated with the assumption that the If Knew Premium was charged 

from inception, the methodology does not seek to actually recoup the additional 

premium that would have been charged in prior years.  Tr. at 55, 107-08, 404.  The 

If Knew Premium methodology puts policyholders on a level playing field, charging 

similarly situated policyholders the same premium for the same coverage.  Tr. at 

109.  In addition, the methodology is what would be used by the Guaranty 

Associations to seek premium rate increases in liquidation, assuming they took the 

same approach as in the Penn Treaty case.  Tr. at 108-09.   

 Mr. Bodnar, an expert qualified as to long-term care premium rate setting and 

the rate approval process (Tr. at 388), testified that the If Knew Premium 
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methodology satisfies the standards used by insurance regulators across the country, 

including the Intervening State Insurance Regulators’ states of Maine, 

Massachusetts and Washington.  Tr. at 456-57.  This testimony was not disputed, 

nor was any evidence to the contrary introduced by the Intervening State Insurance 

Regulators.  Mr. Bodnar also testified that rate increases at the If Knew Premium 

level are “widely acknowledged” by state insurance regulators as a “minimum 

threshold” for a long-term care insurance premium rate increase.  Tr. at 457.  Indeed, 

some states allow greater rate increases to enable companies to recoup for past 

underpricing (which the Plan does not).  Id.  

No Contrary Evidence 

 The Intervening State Insurance Regulators, the only intervening party 

objecting to the Plan in its totality, did not introduce an expert witness to dispute any 

of the Rehabilitator’s actuarial projections, including the impact of the various 

options on policyholders and the Funding Gap, or the Plan’s proposed premium rate 

methodologies.  Instead, the Intervening State Insurance Regulators’ actuary, Mr. 

Edwards, testified as a fact witness and stated that he did not, nor was he asked to, 

evaluate the Rehabilitator’s work.  Tr. at 556, 591.  His testimony largely consisted 

of “mathematical exercises” (Tr. at 564) comparing the Plan to liquidation under a 

hypothetical scenario in which policyholders made elections based solely on 
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maximizing the present value of future policy benefits minus the present value of 

future premiums.  Tr. at 595.   

 On this basis, the Intervening State Insurance Regulators advocate for an 

immediate liquidation of SHIP.  Tr. at 540-41 (proffer of Mr. Leslie).  They appear 

to contend that because the Plan could result in policyholders selecting an option 

that would provide benefits with a lower net present value than Guaranty Association 

benefits, it is a bad deal for policyholders.  Tr. at 251-53, 300, 544.  They imply that 

because the Guaranty Association system is available to “spread the loss,” the 

Rehabilitator does not have discretion to attempt a rehabilitation plan and instead 

must liquidate SHIP.  Tr. at 296-97.  No case has been cited for this proposition and 

there is no factual support that the policyholders would actually be better off in 

liquidation.4    

 Mr. Edwards acknowledged that he had no opinion as to how policyholders 

will make choices.  Tr. at 595-96.  Mr. Cantilo and Mr. Bodnar, both qualified 

experts (Tr. at 93, 388), maintained that the “maximum present value” metric 

proposed by the Intervening State Insurance Regulators is in fact not how 

policyholders will make choices under the Plan.  Tr. at 346, 425-26, 437-38.  They 

testified that policyholders would rely on other metrics in making choices and that 

 
4 The Intervening State Insurance Regulators also rely on this test in asserting that the Plan does 
not comport with the principles laid out in Neblett v. Carpenter, 605 U.S. 297 (1938).  This 
contention is discussed infra. at Section III. 
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those metrics provided a better outcome for policyholders than the coverage 

provided by the Guaranty Associations.  Tr. at 346-47, 350, 425-26, 428-29, 433-

36.   

The Intervening State Insurance Regulators also suggested that the Guaranty 

Associations can offer policyholders choices in liquidation that are similar to those 

offered under the Plan.  Tr. at 253-54.  This is not the case, as discussed in Section 

II below.  

 Counsel for the Intervening State Insurance Regulators framed the issue well 

in an exchange with Mr. Cantilo.  In response to Mr. Cantilo’s statement that the 

Rehabilitator does not believe shifting the burden of SHIP’s underpriced policies to 

taxpayers or other insureds through a liquidation is justified, Mr. Leslie stated “that 

sounds like a policy judgment, do you agree?”  Tr. at 295.  Indeed it is, and the 

Pennsylvania Insurance Commissioner, as SHIP’s domiciliary regulator and 

statutory rehabilitator, is authorized to make that judgment, and is not constrained 

on these facts by the existence of the Guaranty Association system.   

II. The Goals of the Plan Could Not Be Achieved in Liquidation.  
 
 Liquidating SHIP would not eliminate the Funding Gap so that all 

policyholders would have the full benefit of their policies.  Tr. at 83-85.  Liquidation 

would also not address the existing inequitable premium rate structure and cross-

policyholder subsidies (Tr. at 171, 412-13).  Instead, it would pass the cost on to 
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taxpayers and policyholders of other insurers through the Guaranty Association 

system.  Tr. at 83-85.  In addition, if rate increases in liquidation are sought on an 

aggregate basis state by state (as was done in the Penn Treaty liquidation), rather 

than on a seriatim basis nationwide (as the Plan provides), the cross-policyholder 

subsidization problem will not be alleviated.  Tr. at 412-13.   Finally, the options 

available to policyholders under the Plan are far better than what would be offered 

in a liquidation.  Tr. at 350, 443. 

Liquidation Would Not Address the Funding Gap 

 The Rehabilitator determined that passing on the significant underpricing 

through the Guaranty Association system to taxpayers and other policyholders is not 

justified.  Tr. at 171-72.  As one of NOLHGA’s witnesses acknowledged, the 

Guaranty Associations will fund the cost of that underpricing by assessing their 

member companies, which, in turn, fund the assessments from their general account.  

Tr. at 785-86.  And as the Court rightly pointed out, those companies “do not print 

money” (Tr. at 788), but instead will ultimately recoup some portion of the loss 

through tax offsets (Tr. at 786), in raising rates they charge to their own 

policyholders (Tr. at 788) and absorbing it as a loss to their general account.  The 

Rehabilitator’s determination that this will not serve the public good is within her 

discretion and is entitled to deference.  See Mutual Fire II, 614 A.2d at 1091 (“the 
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involvement of the judicial process is limited to the safeguarding of the plan from 

any potential abuse of the Rehabilitator’s discretion.”).  

Liquidation Would Perpetuate the Inequitable Premium Rate Structure 

 In liquidation, assuming the Guaranty Associations would seek rate increases 

consistent with their approach in the Penn Treaty liquidation, past experience teaches 

that similarly situated policyholders will continue to pay different rates.  This was 

acknowledged at the Hearing by both of NOLHGA’s witnesses in connection with 

what was done by the Guaranty Associations in the Penn Treaty liquidation.  Tr. at 

737, 770, 806.  This is in part due to the methodology used previously by the 

Guaranty Associations (Tr. at 412-13, 804, 806, 818-19) and in part because there is 

no certainty that state insurance regulators would grant actuarially justified rate 

increase.  The Guaranty Associations cannot implement rate increases on a national 

basis, but instead must go state by state.  The experience in the Penn Treaty 

liquidation shows that states do not act uniformly.  For example, Florida (one of 

Penn Treaty’s largest states by premium) granted only 50% of the Guaranty 

Associations’ requested (actuarially justified) rate increases for policies written in 

that state.  Tr. at 769, 828.  Florida similarly has refused to grant SHIP’s requested 

rate increases, and there is no basis on which to believe the result would be any 

different in liquidation.  See Exhibit RP-53 (showing that since 2009, SHIP has 
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requested approximately $62.6 million in premium rate increases in Florida, of 

which only $7.6 million has been granted).   

 The Intervening State Insurance Regulators’ states of Maine, Massachusetts 

and Washington are illustrative of this problem.  Since 2009, of the three only 

Massachusetts has approved a significant percentage of the rate increases sought by 

SHIP.  See Exhibit RP-53 (showing a 90% approval ratio in Massachusetts but an 

11% approval ratio in Maine and a 62% approval ratio in Washington).  Based on 

the evidence in the record, liquidation will not alleviate the inequities and cross-

policyholder subsidization issues.   

Liquidation Will Create Delay 

 At a minimum, in liquidation there would be a material delay in addressing 

the policy underpricing, which is a root cause of SHIP’s insolvency.  Tr. at 46-49, 

159.  NOLHGA’s actuary testified that it took six months to a year (and somewhere 

on the order of $1 million in actuarial fees alone) to prepare and file the rate 

applications on behalf of the Guaranty Associations in the Penn Treaty liquidation.  

Tr. at 824-25.  It took an additional fifteen months to receive decisions from most of 

the various state insurance regulators (Tr. at 809), with the final state’s approval 

taking more than four years (Tr. at 707).  Thus, at best, in liquidation it would take 

nearly two years to prepare, file and receive approval on the rate increase requests.  

And there would be no certainty that the rates would be approved at the requested 
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(actuarially justified) level.  This is consistent with the testimony of Mr. Bodnar, an 

expert in these matters, who stated that the approval process can take anywhere from 

90 days to two years or more.  Tr. at 410.   

 On the other hand, the Plan can be implemented quickly, thereby addressing 

the causes of SHIP’s financial distress, preserving assets, and reserving flexibility 

for Phase Two and beyond.  Mr. Cantilo testified that it would take approximately 

six months to prepare and transmit election packages to policyholders and gather 

Issue State Opt-out elections (if any).  Tr. at 338-39.  If the Plan is approved as 

proposed, the Rehabilitator will know within approximately eight months how much 

of the Funding Gap has been closed.  Tr. at 339-40.  The Plan design also allows for 

flexibility and scalability.  Tr. at 106.  Thus, the outcome of Phase One will drive 

how Phase Two is implemented and what it consists of.  Tr. at 98.  While the Self-

Sustaining Premium methodology proposed for Phase Two is actuarially justified 

according to Mr. Bodnar’s undisputed expert testimony (Tr. at 442-43), the 

Rehabilitator may consider alternatives as necessary depending on the outcome of 

Phase One.  Tr. at 306, 309-10.  At that time, the Rehabilitator anticipates providing 

a report to the Court containing a recommendation with respect to Phase Two.  Tr. 

at 99, 310.  Liquidation does not offer this kind of flexibility.   
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Policyholders Will Have Fewer Choices in Liquidation 

 Testimony at the Hearing established that in liquidation, policyholders could 

not be offered the range of choices provided under the Plan.  Tr. at 350, 443.  

NOLHGA’s witnesses acknowledged that the benefit modification offers made by 

the Guaranty Associations in the Penn Treaty liquidation, which were the first made 

by the Guaranty Associations in a long-term care insurance liquidation, did not 

match what is being offered under the Plan.  Tr. at 737, 831-32.  Specifically, Option 

2/2a was not offered (Tr. 737, 831-32), an enhanced Non-Forfeiture Option similar 

to Option 3 was not offered (Tr. at 435), and Option 4 could not be offered for 

policies with limits above the applicable Guaranty Association limit (Tr. 735).  The 

Plan provides greater flexibility for policyholders through meaningful policy 

modification alternatives while also addressing the Funding Gap and inequitable rate 

structure.   

III. The Plan Meets the Standards for Confirmation. 
 
 As set forth in the Health Insurers’ Pre-hearing Memoranda, the Plan’s 

premium rate approval provisions are permissible under Pennsylvania law and the 

United States Constitution, and the Plan meets the standards for confirmation.  The 

evidence adduced at the Hearing makes this clear.   
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The Plan’s Rate Approval Mechanism and Issue-State Rate Approval Alternative are 
Permissible Under Pennsylvania Law and the US Constitution  
  
 As discussed at length in the Health Insurers’ Pre-hearing Memorandum, the 

Plan’s provisions governing the approval of premium rates are authorized by Article 

V, and to the extent a conflict exists between that law and the insurance laws of any 

other state, Pennsylvania law applies.  Health Insurers’ Pre-hearing Memorandum at 

4-22.  As discussed below, the evidence adduced at the Hearing clearly demonstrates 

that Pennsylvania has a priority of interest in the application of its law, and thus the 

conflict-of-law analysis must be resolved in its favor.  See McSwain v. McSwain, 

215 A.2d 677, 682 (Pa. 1966) (“[w]hether the policies of one state rather than another 

should be furthered in the event of conflict can only be determined within the matrix 

of specific litigation.  What should be sought is an analysis of the extent to which 

one state rather than another had demonstrated, by reason of its policies and their 

connection and relevance to the matter in dispute, a priority of interest in the 

application of its rule of law.”).   

 The Health Insurers’ provided a detailed legal analysis relevant to the 

premium rate approval issues in their Pre-hearing Memorandum, which does not 

need to be restated in its entirety here.  In brief, it is well established that multiple 

states may have constitutionally legitimate interests in an interstate contract, such 

that any of those states’ laws may constitutionally be applied.  Allstate Ins. Co. v. 

Hague, 49 U.S. 302, 307 (1981).  So long as the Court undertakes a conflict-of-laws 
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analysis to select the law of one of those interested states, the Constitution is 

satisfied.  See Baker ex rel Thomas v. General Motors, 522 U.S. 222 (1998) (a 

traditional conflict-of-laws analysis for determining the law applicable to a case is 

consistent with, not contrary to, the commands of the Full Faith and Credit Clause).   

 Here, Pennsylvania law clearly permits a plan of rehabilitation to impair the 

rights of policyholders and other parties under appropriate circumstances.  Mutual 

Fire II, 614 A.2d at 1094; see also Consedine v. Penn Treaty Network Am. Ins. Co., 

63 A.2d 368, 452 (Pa. Commw. Ct. 2012) (“A rehabilitation plan is permitted to 

impair the contractual rights of some policyholders in order to minimize the potential 

harm to all of the affected parties.”).  A core cause of SHIP’s insolvency is policy 

underpricing.  Tr. at 46-48, 159.  Article V authorizes and directs the Rehabilitator 

to “correct the condition” that caused the need for rehabilitation and the Plan does 

so through a combination of benefit modifications and premium rate increases.  As 

counsel to the Intervening State Insurance Regulators acknowledged at the Hearing, 

“premium increases and benefit reductions are two sides of the same coin[.]”  Tr. at 

298.  If Pennsylvania law authorizes the impairment of policies through benefit 

reductions, it necessarily must authorize economically equivalent premium rate 

increases.   

 Thus, it must be determined whether Pennsylvania law authorizing the 

premium rate increase provisions conflicts with the laws of any other state.  The 
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Health Insurers maintain that any potential conflict is either a “procedural” or “false” 

conflict under Pennsylvania’s conflict-of-law analysis.  Health Insurers’ Pre-hearing 

Memorandum at 8-14.  Even if a “true,” substantive conflict exists, Pennsylvania’s 

interest in the successful rehabilitation of its domestic insurance companies 

outweighs the interests of any other state.   

 Addressing the inequities in SHIP’s current rate structure is one of the two 

primary goals of the Plan.  Tr. at 105.  Expert testimony at the Hearing established 

that the Plan’s premium rate methodologies and approval mechanics are necessary 

to achieve this goal.  First, if rate increases were sought through the process followed 

by a solvent long-term care insurer, the approval process would take two years or 

more.  Tr. at 410.  Second, that process would not address one of the “biggest 

problems” SHIP faces:  inconsistent rate approvals from state insurance regulators.  

Tr. at 159.  Not only does this leave SHIP with less revenue than needed (Tr. at 60), 

it also leaves similarly situated policyholders paying vastly different rates based 

arbitrarily on where the policy was issued (Tr. at 414).  As Mr. Cantilo testified, the 

use of the If Knew Premium across all policies will put policyholders “on a level 

playing field” and address the inconsistent rate approvals among the various states.  

Tr. at 56-61.  Third, seeking rate increase approvals nationwide on a policy-by-

policy, or seriatim, basis (as the Plan provides) will address the cross-policyholder 

subsidization issues inherent in SHIP’s current rate structure.  Tr. at 411-12  The 
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aggregate, or cohort, method used in the ordinary course rate approval process would 

perpetuate that problem.  Tr. at 412-13.   

 If the Plan’s rate approval provisions are modified to require the Rehabilitator 

to follow the process used for a solvent operating company, Pennsylvania’s interests 

in the rehabilitation of SHIP would be substantially impaired.  On the other hand, no 

evidence was introduced at the Hearing that the interests of state regulators would 

be impaired in any way if rate approvals were sought as proposed under the Plan, 

nor could such a showing be made.  Indeed, the Intervening State Insurance 

Regulators’ failure to introduce any evidence as to how their interests are harmed by 

the Plan’s rate approval provisions resulted in the Court’s granting an order in the 

nature of a directed verdict that the rate approval provisions of the Plan cannot form 

the basis on which the Plan can be disapproved.  Tr. at 988, 995.   

 In fact, the evidence demonstrates that the interests of other states, as 

expressed in their rating statutes and regulations, would be promoted by the Plan’s 

rate approval provisions.  Generally, state insurance laws require long-term care 

insurance benefits to be reasonable in relation to the premium charged.  Tr. at 403-

04.  A 60% lifetime loss ratio is generally held as a measure which satisfies that 

standard.  Tr. at 403.  Mr. Bodnar testified that this is exactly what the If Knew 

Premium is designed to achieve.  Tr. at 399-400.  Mr. Bodnar also testified that the 

Self-Sustaining Premium, which would be implemented in Phase Two of the Plan, 
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will similarly maintain a 60% lifetime loss ratio and is therefore actuarially justified.  

Tr. at 442-43.  Thus, the Plan’s rate approval provisions satisfy the requirements 

recognized by most state insurance regulators throughout the country.  Tr. at 459-

60.  This will be further demonstrated by an actuarial memorandum in support of the 

premium rates, which will be prepared by the Rehabilitator’s actuaries prior to 

implementation.  Tr. at 458.   

 All states have an interest in ensuring that their policyholders do not pay 

premiums that are unreasonable in relation to the benefits provided by the policy.  

For a solvent operating company, a determination will typically be made by the 

insurance regulator in the state where the policy was issued.  Tr. at 414.  The Plan 

preserves the substantive right of the policyholders to have the premium reviewed 

and approved by a qualified actuary and an insurance regulator to ensure that it is 

actuarially justified and reasonable in relation to the benefits.  The Plan only changes 

the party that makes the determination.  The policyholders all received notice that 

their policies had been assumed by SHIP, and that SHIP is a Pennsylvania domiciled 

insurer.  Tr. at 333; see Canada S. Ry. Co. v. Gebhard, 109 U.S. 527, 537-38 (1883) 

(“every person who deals with a foreign corporation impliedly subjects himself to 

such laws of the foreign government, affecting the powers and obligations of the 

corporation with which he voluntarily contracts.”).     
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The Plan Meets All Constitutional Requirements 

 The Intervening State Insurance Regulators maintain that the Plan is 

unconstitutional because it does not satisfy the standard set forth in Neblett v. 

Carpenter, 605 U.S. 297 (1938).  Intervening State Insurance Regulators Pre-hearing 

Memorandum at 7.  This contention is wrong for several reasons.  First, the Plan 

does not impair the rights of policyholders under their policies and therefore no 

constitutional issue arises.  Second, the decisions in Pennsylvania provide a test for 

constitutional impairment that the Plan readily satisfies.  Third, even if the Court 

adopted the Intervening State Insurance Regulators’ view of the constitutional 

requirement, the Plan would satisfy the test.   

 1. The Plan Does Not Impair the Rights of Policyholders. 

 The Plan does not impair policies in the constitutional sense.  All 

policyholders will have an option under the Plan to retain their current coverage and 

all rights under their policies.  Tr. at 107.  In some cases, policyholders will be 

required to pay additional premium.  However, rate increases are permissible under 

the terms of the policies.  Tr. at 331-32.  The rate increase methodologies employed 

in the Plan meet the standards used by insurance regulators across the country.  Thus, 

the policyholders have an option that allows them to retain their full contractual 

bargain and are not impaired for purposes of constitutional analysis.  Mutual Fire II, 

614 A.2d at 1094 n.4 (“The threshold inquiry is to determine whether the state statute 
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in reality has operated to substantially impair a contractual relationship.”); see also 

Energy Reserves Group, Inc. v. Kansas Power & Light Co., 459 U.S. 400, 411 

(1983) (determining that while “[t]otal destruction of contractual expectations is not 

necessary for a finding of substantial impairment…state regulation that restricts a 

party to gains it reasonably expected from the contract does not necessarily 

constitute a substantial impairment.”) (citations omitted).  

 2. The Plan Satisfies Pennsylvania’s Test for Constitutional Impairment. 

Carpenter holds that a rehabilitation plan can only be confirmed if creditors 

fare at least as well under the plan as they would in liquidation.  Mutual Fire II, 614 

A.2d at 1093-94 (the “Carpenter Test”).5  Under the Pennsylvania Supreme Court’s 

interpretation of the case, it is not required that every single policyholder receive at 

least what he or she would have received in a liquidation.  See Mutual Fire II, 614 

A.2d at 1102 (“individual interests might have to be sacrificed or compromised in 

order to preserve the ultimate goal of [the rehabilitation] process.”); see also Penn 

Treaty, 63 A.3d at 453 (“Neblett did not establish the broad principle that a 

rehabilitation plan is per se invalid unless every policyholder will fare as well in 

rehabilitation as in liquidation.”).  Instead, the Court is guided by the three-part test 

established by Mutual Fire II.  Penn Treaty, 63 A.3d at 453.   

 
5 Whether the Carpenter Test provides the constitutional boundaries for a rehabilitation plan in 
Pennsylvania is the subject of debate.  The Rehabilitator believes it does not, and it appears 
nowhere in Article V.  Pre-hearing Memorandum of the Rehabilitator at 11; Tr. at 175. 
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 Under that test, if a particular policyholder is found to be worse off under a 

rehabilitation plan than in liquidation, and that impairment is “substantial,” the Court 

should confirm the plan so long as the Rehabilitator has acted for a legitimate and 

significant public purpose and the adjustment of contractual rights is reasonable and 

of a nature appropriate to that public purpose.  Id.  Thus, as part of the analysis, “the 

Court must consider the greater good, including the consequences to the larger class 

of policyholders and the taxpaying public.”  Id. (citing Vickodil, 559 A.2d at 1013).  

The Plan meets that test.  Even assuming arguendo that the Plan substantially 

impairs the policies,  it serves a legitimate and significant public purpose, and the 

adjustments to the policies are reasonable and appropriate to that purpose.  At the 

Hearing, the Special Deputy Rehabilitator stated it as follows: 

And the question that [the Rehabilitator and her professionals] were 
debating [was], is it reasonable, if a policyholder has been paying a 
quarter for a dollar’s worth of insurance for decades, to adopt, as the 
workout plan, a plan in which the taxpayers step up to pay their 
remaining 75 cents.  And what we concluded is that we could right size 
the policy, and we could create a set of options for policyholders that 
would enable them to get fundamental LTC coverage but pay 
reasonable rates like the rest of the country for that coverage and not 
shift all that burden to the taxpayers. 
 

Tr. at 78-79.  The Rehabilitator thus determined that the Plan narrows the Funding 

Gap, promotes fairness and equity among policyholders, and appropriately balances 

the interests of the policyholders and the broader taxpaying public.  That 

determination is entitled to deference.  Mutual Fire II, 614 A.2d at 1091.   



 

25 

 3. The Plan Satisfies the Test Advocated by the Intervening State   
  Insurance Regulators. 
 
 The Plan also satisfies the Intervening State Insurance Regulators’ view of the 

Carpenter Test, which is that a rehabilitation plan can only be confirmed if 

policyholders fare as well as they would in liquidation. Carpenter, 305 U.S. at 305.  

The Intervening State Insurance Regulators contend that the Rehabilitator can only 

satisfy this test by comparing the net present value of the benefits received under the 

Plan with the net present value of the benefits they would receive in a liquidation.  

But this formulation ignores the developments in insurance receivership over the last 

eighty years.  The court in Carpenter was in fact comparing the cash payment under 

a plan with the cash payment that would be received in a liquidation.  But those are 

not the alternatives in this case.  The policyholders here are receiving coverage, not 

cash.   

 The value of coverage is not as easy to compare.  To be sure, one could use 

the metric espoused by the Intervening State Insurance Regulators.  Even on this 

metric, 85% of policyholders fare at least as well under the Plan as in liquidation.  

Tr. at 183.  This is sufficient under Pennsylvania precedent.    Penn Treaty, 63 A.3d 

at 453.   

But, this metric is not one actually used by policyholders in making decisions 

about coverage.  Mr. Cantilo testified that it is not an analysis that would inform a 

rational policyholder’s decision.  Tr. at 346.  Mr. Bodnar testified that it is not 
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something considered by policyholders when making purchasing decisions.  Tr. at 

425-26.  Nor is it a factor in Guaranty Association coverage.  Tr. at 335.  In 

comparing the value provided by the Plan with the value provided in liquidation, the 

Court should use a comparison methodology that policyholders actually use.  Mr. 

Cantilo provided examples of situations where the metric proposed by the 

Intervening State Insurance Regulators fails to provide the obviously correct answer.  

For example:  

This 92-year old policyholder, if you look at the…present value of 
future benefits less the present value of future premium, so if you use 
that measure, you can see a liquidation would give this policyholder a 
value of $33,890.  That is higher than any of the plan options.  So if you 
use [the Intervening State Insurance Regulators’] analysis, you would 
say, that’s the highest number, liquidation, game over.  But look 
carefully at what Option 3 is.  Option 3 only has a value $340 lower 
than the liquidation value, but now look at the premium.  The premium 
for Option 3 is zero.  The premium for [the Intervening State Insurance 
Regulators’] test is $11,520….I submit, respectfully, Your Honor, that 
that is not a rational choice for the policyholder.  This is not exceptional.  
There are many cases where the raw projection of future benefits less 
future premiums [doesn’t] really tell you what the real value of the 
policy is.   
 

Tr. at 176-77.   

 The Intervening State Insurance Regulators’ witness acknowledged that he 

had no opinion as to whether the metric proposed by the regulators would be used 

by policyholders to make elections, and did not refute the expert testimony of Mr. 

Cantilo and Mr. Bodnar that it is in fact not a metric that would be used by 

policyholders to make elections.  Tr. at 595-96.  Several other metrics were presented 
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at the Hearing, which are more likely to be used by policyholders.  Tr. at 184-85.  In 

each case, a supermajority of policyholders fare at least as well under the Plan as in 

liquidation.  Tr. 180-85.  Thus, the evidence shows that, to the extent that a 

comparison of value between the Plan and a hypothetical liquidation is required by  

the Carpenter Test, the test has been satisfied.   

The Plan is Feasible 

 There is no precise standard for “feasibility” under Pennsylvania receivership 

law.  Tr. at 90.  One of the provisions of Article V that allows the conversion of a 

rehabilitation proceeding to a liquidation proceeding requires a showing that further 

attempts at rehabilitation would be “futile” 40 P.S. § 221.18(a); Tr. at 90.  The Plan 

is neither infeasible nor futile.  To the contrary, it was designed to, and will if 

approved, have a material impact on the reduction of SHIP’s Funding Gap while 

also addressing the premium inequities discussed above.  Tr. at 90.  The evidence 

adduced at the Hearing showed that Phase One of the Plan will likely reduce the 

Funding Gap materially, even if it does not wholly eliminate it.  Tr. at 190.  Even in 

the most conservative scenario presented by the Rehabilitator, if the Plan is 

implemented as proposed, Phase One would reduce the Funding Gap by $525 

million, or nearly half.  Tr. at 190-91.  Phase Two offers a reasonable path for 

completely eliminating the Funding Gap (if necessary).  This satisfies any applicable 

standard for feasibility.   



 

28 

The Plan is Fair and Equitable 

 In addition to the express statutory requirements, the Plan was designed to 

adhere to certain core principles, including that the Plan is “fair and equitable to 

policyholders, creditors and affected parties.”  Exhibit RP-55 at 102.  As discussed 

in the Health Insurers’ Pre-hearing Memorandum, “fair and equitable” is a term of 

art, which has acquired a fixed meaning through judicial interpretation within the 

field of equity receivership.  See Health Insurers’ Pre-hearing Memorandum at 29-

34 (citing Case v. Los Angeles Lumber Products Co., 308 U.S. 106, 115 (1939)).  To 

be considered “fair and equitable, a rehabilitation plan must satisfy the “absolute 

priority rule”:  senior interests are entitled to priority over junior ones.  United States 

v. Key, 397 U.S. 322, 327 (1970).  It also must not unfairly discriminate in favor of 

any class of creditors or shareholders.  Case, 308 U.S. at 114-15, n.6.  The Plan 

meets both of these requirements.   

 The Plan defers the claims of general creditors to Phase Three, and those 

claims will be paid only after policyholders have been paid in full or money set aside 

for such payment.  Tr. at 341-42; Exhibit RP-55 at 81.  This satisfies the “absolute 

priority rule.”  The Plan also does not discriminate against any class of policyholders 

based on residence, state of issue or any other factor.  Tr. at 89.  As stated in the 

Plan, “[i]t treats similarly situated policyholders the same way and devotes SHIP’s 

assets to the fulfillment of its purposes in a non-discriminatory and non-arbitrary 
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manner.  Exhibit RP-55 at 103.  No evidence was introduced at the Hearing to the 

contrary.  Thus, the evidence adduced at the Hearing establishes that the Plan is fair 

and equitable.   

IV. Other Concerns and Objections Raised at the Hearing Should be 
Overruled 
 

 All other concerns and objections raised at the Hearing have either been 

adequately addressed or should be overruled.   

Tax Restructuring 

 Both NOLHGA (Tr. at 617-620) and Intervenor Mr. Lapinski (Tr. at 921-23) 

raised concerns regarding the tax restructuring intended to address potential 

cancellation of indebtedness income.  Tr. at 139-143.  These provisions in the Plan 

are complex, and appear to have resulted in confusion and concern that they would 

result in loss of coverage (either under the policies now or through the Guaranty 

Associations in the event of liquidation) for policyholders.  As Mr. Cantilo testified, 

the bifurcation of the policies into funded and unfunded portions does not affect 

policyholders choices, and will not even be performed on a seriatim basis.  Tr. at 

143.  It has no impact on policyholders under the Plan or in a subsequent liquidation.  

Tr. at 141, 143.  As a result of the concerns raised at the Hearing, the Rehabilitator 

will file a separate application with the Court that will more broadly explain the 

restructuring issues.  Tr. at 996.  All parties will have an opportunity at that point to 

raise any objections.   
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Policyholder Communications   

 NOLHGA raised concerns regarding certain policyholder communications, 

which NOLHGA contends may be unclear with respect to issues related to the 

Guaranty Associations.  Tr. 615.  But as acknowledged by NOLHGA’s witness, the 

Rehabilitator has not refused to engage with NOLHGA regarding its concerns or 

issues with the Plan, nor has the Rehabilitator stated that she will not consider 

NOLHGA’s position on their proposed changes.  Tr. 686.  NOLHGA is free to 

propose specific modifications in its Post-hearing Memorandum, and continue to 

communicate with the Rehabilitator and counsel, as NOLHGA has done to date.  Tr. 

at 686.  While the Rehabilitator has committed to engage with NOLHGA on these 

issues, NOLHGA’s witness acknowledged, as he must, that it is within the 

Rehabilitator’s discretion to describe Guaranty Association coverage or, more 

generally, the Guaranty Association system, in the Plan.  Tr. at 681.   

COVID-19; Funding Gap; Timing 

 In addition to the tax restructuring discussed above, Mr. Lapinski raised three 

primary concerns regarding the Plan:  the impact of COVID-19 on SHIP, the size of 

SHIP’s Funding Gap, and the timing for these rehabilitation proceedings.  Tr. at 898-

96.  Each of these concerns was addressed at the Hearing.  The impact of COVID-

19 was covered in the testimony of Mr. Cantilo, as well as in the Oliver Wyman 

Actuarial Memorandum.  Tr. at 24-26, 944; Exhibit RP-16.  As stated by Mr. Cantilo, 
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the Rehabilitator’s actuaries determined that while there was a slight increase in 

mortality as a result of the pandemic, it was not sufficient to make a material 

difference in SHIP’s financial condition.  Tr. at 944.   

 Mr. Cantilo provided extensive testimony regarding the Funding Gap, the 

deterioration of SHIP’s financial condition and the actions taken by the Pennsylvania 

Insurance Department prior to rehabilitation.  E.g., Tr. at 46-52; 55-64, 80.  The 

Health Insurers submit that these issues were adequately addressed at the Hearing.     

 Lastly, Mr. Lapinski raised concerns with the timing of the rehabilitation 

proceeding, and stated his desire for SHIP to avoid the lengthy process that Penn 

Treaty went through prior to liquidation.  Tr. at 925-26.  The Health Insurers share 

Mr. Lapinski’s desire to address SHIP’s financial condition swiftly, as does the 

Rehabilitator.  As stated by Mr. Cantilo, the Plan can be implemented quickly:  

within eight months of approval, the Rehabilitator anticipates receiving policyholder 

elections and having a clear sense of the impact of Phase One on the Funding Gap.  

Tr. at 339-40.  The Health Insurers believe this timing is adequate, and far superior 

to what would be a lengthy and disruptive liquidation process if the Plan is not 

approved.   

CONCLUSION 

 Evidence adduced at the Hearing demonstrates that the Plan will achieve its 

goals of narrowing or eliminating the Funding Gap and eliminating the inequitable 
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and discriminatory premium rate structure currently in place.  These goals reflect a 

legitimate and significant public purpose, as well as the Rehabilitator’s 

determination, in her discretion, that the Plan appropriately balances the interests of 

the policyholders and the public good.  There has been no showing that the 

Rehabilitator abused her discretion.  To the contrary, the testimony and documentary 

evidence amply support the Rehabilitator’s exercise of discretion under Article V.  

The Health Insurers respectfully request that the Plan be approved pursuant to an 

order in substantially the form attached.   
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 
 

In re:  Senior Health Insurance 
Company of Pennsylvania (In 
Rehabilitation) 

No. 1 SHP 2020 
 
 
 
 
 

 
[PROPOSED] ORDER APPROVING THE SECOND AMENDED  

PLAN OF REHABILITATION OF SENIOR HEALTH  
INSURANCE COMPANY OF PENNSYLVANIA 

 
AND NOW, this __ day of _________, 2021, upon consideration of the 

Second Amended Plan of Rehabilitation of Senior Health Insurance Company of 

Pennsylvania (In Rehabilitation) (“the Second Amended Plan”) and the evidence 

adduced at the hearings thereon, it is hereby ORDERED as follows: 

1. The Second Amended Plan is APPROVED.   

2. The Rehabilitator shall implement the Second Amended Plan 

immediately, and shall submit a status report to the Court and the intervening parties 

no later than ninety (90) days following the date of this Order regarding such 

implementation.  

____________________________________ 
MARY HANNAH LEAVITT, President Judge Emerita 
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