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No. 1 SHP 2020 
 
 
 
 
 

 
POST-HEARING RESPONSE MEMORANDUM OF THE  

HEALTH INSURERS REGARDING THE SECOND AMENDED  
PLAN OF REHABILITATION OF SENIOR HEALTH  

INSURANCE COMPANY OF PENNSYLVANIA 
 

Pursuant to the Order entered May 24, 2021, the intervenors Anthem, Inc., 

Health Care Service Corporation, Horizon Healthcare Services, Inc. d/b/a Horizon 

Blue Cross Blue Shield of New Jersey, and UnitedHealthcare Insurance Company 

(collectively, the “Health Insurers”), through their undersigned counsel, hereby 

submit this Post-hearing Response Memorandum to respond to arguments raised in 

the Post-hearing Memorandum filed by the intervenor state insurance regulators (the 

“Intervening Regulators”) regarding the proposed Second Amended Plan of 

Rehabilitation (the “Plan”) of Senior Health Insurance Company of Pennsylvania, 

in Rehabilitation (“SHIP”).1         

INTRODUCTION 

 The Rehabilitator has broad discretion under Pennsylvania law to decide 

 
1 Capitalized terms used but not defined herein have the meanings ascribed to them in the Plan. 
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whether and how to rehabilitate an insurance company.  After extensive analysis of 

SHIP’s history and its current in-force business, the Rehabilitator determined that 

the Plan offers the best path to correct the conditions that constituted the grounds for 

rehabilitation while balancing the interests of the policyholders and the broader 

taxpaying public.  Clearly, the Intervening Regulators believe that a different path 

would be better.  But Pennsylvania law does not allow them to substitute their views 

for the Rehabilitator’s.  Despite the Intervening Regulators’ arguments to the 

contrary, the Plan serves a proper purpose and is feasible to achieve its goals.  The 

Plan is lawful and meets all statutory and constitutional standards for confirmation.  

The Intervening Regulators have failed to demonstrate that the Rehabilitator has 

abused her discretion.  The Health Insurers respectfully request that the Court 

approve the Plan.     

ARGUMENT 

I. The Plan is Feasible to Accomplish a Proper Rehabilitative Purpose. 
 
 Throughout their Post-hearing Memorandum, the Intervening Regulators 

suggest that the only proper goal of a rehabilitation plan is restoration of the 

company to solvency.2  But other than an introductory comment to an early version 

 
2 See, e.g., Intervening Regulators’ Pre-hearing Memorandum at 5 (“The proper goal of the Plan 
is to restore SHIP to solvency.”); at 7 (“Instead of the goal of restored solvency, the Rehabilitator 
now contends that it is sufficient if the Plan may materially reduce the deficit because the Plan 
serves the goal of remedying what the Rehabilitator views as underpriced coverage, excessive 
benefits and an inequitable rate structure.  This position should be rejected as inconsistent with 
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of the insurance insolvency statute of another state forty-four years ago, the 

Intervening Regulators cite no authority in support of this proposition.  Intervening 

Regulators’ Pre-hearing Memorandum at 7 n.2 (citing introductory comments to a 

1967 Wisconsin statute).  Moreover, that citation does not stand for the proposition 

that a rehabilitator cannot have multiple goals in pursuing a plan of rehabilitation.  

At best, it stands for the proposition that in general, liquidation may be a more 

appropriate proceeding for insolvent companies.  As discussed in Section III below, 

rehabilitation can nevertheless be appropriate for an insolvent company so long as 

the plan serves a legitimate and significant public purposes.  As noted by the 

Pennsylvania Supreme Court, “rehabilitation, in order to be legitimate, does not have 

to restore the company to its exact original condition.”  Foster v. Mut. Fire, Marine 

& Inland Ins. Co., 614 A.2d 1086, 1092 (Pa. 1992) (“Mutual Fire II”).     

 The Intervening Regulators’ quarrel appears to be with the proposition that 

Phase One of the Plan is not likely to restore SHIP to solvency.  The Rehabilitator’s 

representatives testified repeatedly that subsequent phases of the Plan would be 

required in order to eliminate the Funding Gap.  See, e.g., Tr. at 90-91, 98-99, 111-

12, 90-93.  They also testified that they could not determine what would be required 

in subsequent phases until they knew the outcome in Phase One.  Tr. at 98, 185-86, 

 
law and harmful to policyholders.”); at 8 (“Measuring feasibility against goals other than financial 
viability is improper.”).  
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193.  See also Tr. at 106 (testimony of Mr. Cantilo that the Plan design provides for 

flexibility and scalability). 

 Phase Two of the Plan, as it is currently drafted, would restore SHIP to 

solvency.  It utilizes a pricing mechanism based on Self-Sustaining Premiums, and 

testimony by the Rehabilitator’s experts established that this premium methodology 

was actuarially justified and would meet the 60% lifetime loss ratio used as a 

benchmark by insurance regulators throughout the country.  Tr. at 442-43.  There is 

no contrary evidence in the record.  In addition, the Rehabilitator has specifically 

reserved the right to propose different methods to close the Funding Gap in Phase 

Two (Tr. at 306, 309-10) and has agreed to report back to the Court before doing so 

(Tr. at 99, 310). 

 The Intervening Regulators appear to dispute that the Rehabilitator can 

exercise her discretion to implement a plan in phases.  Pennsylvania case law 

recognizes that a plan of rehabilitation is not necessarily a “one and done” exercise.  

In the rehabilitation of Mutual Fire, Marine and Inland Insurance Company, the 

Court approved a rehabilitation plan in June of 1987 and implemented it only to 

determine in June of 1988 that the plan was not feasible.  The Court then approved 

the suspension of paying loss adjustment expenses and found the company to be 

insolvent.  Thereafter, a new plan was submitted in 1989 which was then approved 

by the Commonwealth Court, which approval was sustained on appeal.  Mutual Fire 
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II, 614 A.2d  at 1089-90.  The lesson of the Mutual Fire case is that the rehabilitator 

is entitled to continue the rehabilitation process even if the first attempt does not 

eliminate the insolvency and satisfy all constituencies. Mutual Fire II, 614 A.2d at 

1105  (“While the Plan as modified and approved by the Commonwealth Court and 

as modified by this Opinion may adversely affect some individual interests, we 

believe that it legitimately seeks to equitably apportion unavoidable losses and is 

free from arbitrary or capricious provisions which would render the Plan 

unacceptable as an abuse of the Rehabilitator’s discretion.”). 

 Even if the Plan does not return SHIP to solvency in Phase One, it will achieve 

several significant and appropriate goals.  The rehabilitation statute directs the 

rehabilitator to “take such action as [s]he deems necessary or expedient to correct 

the condition or conditions which constituted the grounds for the order of the court 

to rehabilitate the insurer.”  40. P.S. § 221.16.  Testimony at the hearing 

demonstrated that the primary causes of SHIP’s rehabilitation were erroneous 

actuarial assumptions made when the policies were issued and inconsistent premium 

rate increase approvals by regulators nationwide.  Tr. at 46-49.  Even when 

regulators approved rate increase applications filed by SHIP, it was often on an 

inconsistent and patchwork basis that left similarly situated policyholders with 

widely different premiums based solely on the state in which their policies were 

issued.  Tr. at 48-49.  The Plan addresses this directly by establishing uniform rates 
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across all policyholders in all states. Tr. at 60-61.  In order to alleviate the hardship 

that might be caused by such increases (and to provide meaningful choices to 

policyholders who may have changed their minds about keeping their existing 

coverage), the Plan offers policyholders an array of choices to scale back coverage 

and premiums.  Tr. at 113-17.  These Plan features directly address the conditions 

that caused the rehabilitation, as required by Article V.   

 In other rehabilitation plans approved by the Court, promotion of solvency 

was not the only goal of the plan.  For instance, in the Mutual Fire rehabilitation, the 

court noted that the plan promoted “flexibility and the accelerated disposition of 

claims which the Commonwealth Court properly recognized as preferable to and 

distinct from, the ordinary procedures of liquidation.”  Mutual Fire II, 614 A.2d at 

1094. 

II. Phase One of the Plan Does Not Impair the Policies. 
   
 The Intervening Regulators also advance the argument that “[t]he only 

justification for impairing policyholder contract rights in rehabilitation is in cases 

where the impairment would be even worse in liquidation.”  Intervening Regulators’ 

Post-hearing Memorandum at 9.3  This argument rests on the faulty premise that 

 
3 In support of this proposition, the Intervening Regulators cite Section 221.15(d) of Article V, 
which states that the rehabilitation order “shall not constitute an anticipatory breach of any 
contracts of the insurer.”  Intervening Regulators’ Post-hearing Memorandum at 9.  This provision 
does not preclude a rehabilitator from impairing contracts under a plan.  It only provides that the 
commencement of the rehabilitation case, without more,  does not result in a breach any contract.  
The rehabilitator is still free to decide which contracts to assume, which to abandon and which to 
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policyholder contract rights have been impaired by the Plan.  SHIP’s policies include 

a provision that allows the insurer to raise rates as long as other policyholders of the 

same class are having their rates raised too.  Tr. at 331-32; Ex. H-1 at 2; Ex. H-2 at 

2; Ex. H-3 at 2; Ex. H-4 at 2; Ex. H-5 at 2; H-6 at 2.  The policies do not specify a 

method for determining rate increases or specify a regulator that must make the 

decision on rates.  Id.  Undisputed expert testimony at the hearing established that 

the If Knew Premium methodology (as well as the Self-Sustaining Premium 

methodology) satisfies the requirements of the applicable laws and regulations 

governing long-term care insurance rate increases throughout the country, including 

in the Intervening Regulators’ states.  Tr. at 456-57; 459-60.  Thus, the contractual 

rights of the policyholders are not impaired by the Plan.   

 In substance, the Intervening Regulators contend that the rights of the 

policyholders are impaired because those policyholders with underpriced coverage 

are being required to pay a fair premium on a prospective basis.4    But this contention 

is wrong.  Policyholders do not have a right to perpetuate underpriced coverage 

indefinitely – particularly if the cost of that underpricing may ultimately be borne by 

 
impair.  See Consedine v. Penn Treaty Network Am. Ins. Co., 63 A.3d 368, 452 (Pa. Commw. Ct. 
2012 (“A rehabilitation plan is permitted to impair the contractual rights of some policyholders in 
order to minimize the potential harm to all of the affected parties.”).   
4 As demonstrated at the hearing, the If Knew Premium methodology does not seek to recover for 
past underpricing.  Tr. at 55, 107-08, 404.  Policyholders who are not currently paying If Knew 
Premium are only being asked to pay premium prospectively that would have been appropriate if 
SHIP had priced the policies originally on the basis of current information.   
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the taxpayers and insurers that support the Guaranty Association system.  Nothing 

in their contracts gives them this right and nothing in Article V or Pennsylvania case 

law requires it.  Indeed, the Rehabilitator must consider the harm to policyholders 

and the broader taxpaying public, with the “main purpose being the public good.”   

Mutual Fire II, 614 A.2d at 1094.  If the so-called “impairment” rests on other state 

law that consigns the task of establishing premium rates to the regulator in the state 

where the policy was issued—none of which has been cited by the Intervening 

Regulators—the argument should fail.  As set forth in the Health Insurers’ Pre-

hearing and Post-hearing Memoranda, to the extent such state laws exist and are in 

conflict with Article V, Pennsylvania law clearly prevails in the required choice-of-

law analysis.  See Health Insurers’ Pre-hearing Memorandum at 4-22; Health 

Insurers’ Post-hearing Memorandum at 17-21.   

 It is equally clear that the Plan does not impair any policyholder’s Guaranty 

Association coverage.  All policyholders have an option to retain the full measure of 

their Guaranty Association coverage and whatever recourse they may have against 

the estate by selecting Option 4 and paying an actuarially justified premium.  Tr. at 

107.  This is directly contrary to the Intervening Regulators’ assertion that “[u]nder 

the Plan, the policyholders are being asked to renounce coverage in an amount up to 

the Funding Gap.”  Intervening Regulators’ Post-hearing Memorandum at 12.  The 

Plan makes no such request.  Policyholders may choose coverage options that would 
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ultimately provide less than Guaranty Association coverage if SHIP is liquidated.   

But this is a matter of choice.  Policyholders should not be denied the opportunity to 

make that choice because the insurance regulators of three states have apparently 

decided that no policyholder should be able to choose something other than Guaranty 

Association coverage.     

III. The Rehabilitator is Not Required to Liquidate SHIP 
 
 The Intervening Regulators contend that the Rehabilitator is legally required 

to liquidate SHIP. 

The state legislatures in Pennsylvania and all other states across the 
country have chosen to protect policyholder benefits by creating 
Guaranty Associations, and they have chosen how to spread the burden 
of those protections through the assessment mechanism.  It is not within 
the Rehabilitator’s discretion to reject these protections because she 
deems the policyholders unworthy of Guaranty Association support. 

 
Intervening Regulators’ Post-hearing Memorandum at 13.  This argument suffers 

from a fatal flaw:  neither Article V nor any Guaranty Association statute actually 

says that.  In fact, both provide for quite the opposite.     

 Article V clearly contemplates that an insolvent company can be rehabilitated.  

Section 221.14 indicates that one of the grounds for rehabilitation is that “the insurer 

is insolvent.”  40 P.S. § 221.14(1).  There is no provision in the statute that requires 
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rehabilitation to cease if Guaranty Association coverage is available.  In fact, Section 

221.16(d) provides: 

In the case of a life insurer, the plan proposed may include the 
imposition of liens upon the equities of policyholders of the company, 
provided that all rights of shareholders are first relinquished.  A plan 
for a life insurer may also propose imposition of a moratorium upon 
loan and cash surrender rights under policies, for such period and to 
such an extent as may be necessary. 
 

40 P.S. § 221.16(d).  Life insurance is one of the lines of business covered by 

Guaranty Associations.  40 P.S. § 991.1703.  If liquidation were necessary when 

Guaranty Association protection is available, then this provision would make no 

sense.  Section 221.18 provides for conversion of the case to a liquidation 

“Whenever [the rehabilitator] has reasonable cause to believe that further attempts 

to rehabilitate an insurer would substantially increase the risk of loss to creditors, 

policy and certificate holders, or the public.”  40 P.S. § 221.18.  There is not 

(contrary to the Intervening Regulators’ contention) a bright line rule in the statute 

requiring conversion to liquidation once it is established that Guaranty Association 

protection is available, nor is there a rule requiring conversion to liquidation if the 

insurer is insolvent.5 

 The Guaranty Association statutes are even less supportive of the Intervening 

 
5 It is clear that the drafters of the statute were aware that the Guaranty Associations existed, 
since there are provisions of Article V that deal specifically with them.  See, e.g., 40 P.S. § 
221.36.   
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Regulators’ position.  If the Intervening Regulators were correct in their view of how 

the system works, then the Guaranty Associations would already be triggered; it has 

been clear for some time that SHIP is insolvent.  But the Guaranty Association 

statutes are not designed this way.  Guaranty Associations are generally triggered on 

a mandatory basis only when there is an order of liquidation with a finding of 

insolvency.  See, e.g., 40 P.S. §§ 991.1706(c), 991.1702 (definition of “Insolvent 

Insurer”); National Association of Insurance Commissioners Life and Health 

Insurance Guaranty Association Model Act §§ 8(B), 5(K) (“definition of “Insolvent 

Insurer”); Tr. at 599-600.  When a company is in rehabilitation, it is possible in 

certain states for the Guaranty Association to trigger on a voluntary basis, but 

according to NOLHGA’s witness, that action has “very seldom been taken 

historically.”  Tr. at 611-12.  In fact, the Pennsylvania Guaranty Association could 

not even trigger on a voluntary basis without the approval of the Rehabilitator.  40 

P.S. § 991.1706(a); 1702 (definition of “Impaired Insurer”).  Thus, the Guaranty 

Association statutes belie the Intervening Regulators’ position that the existence of 

the Guaranty Associations means that the Rehabilitator must liquidate SHIP.  This 

leaves the Rehabilitator in control to determine how best to resolve an insolvency.  

See Mutual Fire II, 614 A.2d at 1092 (“the decision of a Rehabilitator to rehabilitate 

the insolvent business of an insurer is within the sound discretion of the rehabilitator 

and should not be rejected by the reviewing court unless the Rehabilitator has abused 
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that discretion.”) (emphasis added).  The statutes do not, as suggested by the 

Intervening Regulators, put the Guaranty Associations in control any time an insurer 

becomes insolvent.   

IV. Liquidation Cannot Achieve the Plan’s Goals  
 

 The Intervening Regulators argue that the Guaranty Associations can promote 

rate equity among policyholders and offer them meaningful choices in liquidation.  

Intervening Regulators’ Post-hearing Memorandum at 17-21.  From this proposition, 

they reason that the Rehabilitator must convert the case to a liquidation.  Id. at 21.  

This proposition fails for two reasons.  First, nothing in Article V requires a 

rehabilitator to convert a case to liquidation because some of the objectives of the 

rehabilitation could be achieved in liquidation.  This is directly the opposite of the 

law in Pennsylvania.  The Courts have held that liquidation is a remedy of last resort. 

See, e.g., Penn Treaty, 63 A.3d at 400 (recognizing liquidation as a remedy of last 

resort); Koken v. Legion Ins. Co., 831 A.2d 1196, 1230 (Pa. Commw. Ct. 2003) 

(same); Mutual Fire II, 614 A.2d at 1094 (affirming the Commonwealth Court’s 

determination that rehabilitation is preferable to liquidation).  The statutes require 

the rehabilitator to throw in the towel when further efforts to rehabilitate “would be 

futile” or would “substantially increase the risk of loss to creditors, policy and 

certificate holders, or the public.”  40 P.S. § 221.18.  Even if liquidation could 
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achieve some of the Rehabilitator’s goals in correcting the causes of the insolvency, 

the Rehabilitator is not required to convert to liquidation. 

 Second, testimony adduced at the hearing was quite clear that the goals of rate 

equity and meaningful choice could not be achieved in a comprehensive or timely 

way in liquidation.  See generally Health Insurers’ Post-hearing Memorandum at 11-

16 (discussing why liquidation would not address the Funding Gap, would 

perpetuate SHIP’s inequitable premium rate structure, create delay, and offer 

policyholders fewer choices than they would receive under the Plan).  In liquidation, 

Guaranty Associations would need to go to the regulators in each state to seek rate 

increases.  In the Penn Treaty liquidation, it took six to twelve months (and cost 

approximately $1 million in actuarial fees alone) to prepare and file the rate 

applications (Tr. at 824-25), and another fifteen months to receive decisions from 

most of the various state regulators (Tr. 809).  The final state’s approval took more 

than four years.  Tr. at 707.  And following this lengthy process, regulators did not 

have consistent responses to the (actuarially justified) rate increase requests.  For 

example, in Florida, which was one of Penn Treaty’s largest states by premium, the 

regulator only approved 50% of the rate increase.  Tr. at 769, 828.   

 In addition, the Guaranty Associations do not have extensive experience 

providing choices to policyholders.  Their only material experience was in Penn 

Treaty, where different states offered different options.  Tr. at 762.  Those options 
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were not as advantageous to policyholders as several of the options offered in the 

Plan.  NOLHGA acknowledged that it was not authorized to commit to any 

alternative on behalf of any Guaranty Association.  Tr. at 690.  Thus, the record 

establishes that the response of the Guaranty Associations to a SHIP liquidation is 

entirely a matter of speculation.  The law of Pennsylvania gives a rehabilitator 

discretion in addressing the insolvency of an insurance company.  It does not require 

her to pursue legitimate policy goals through speculative means in liquidation rather 

than executing a rehabilitation plan. 

V. The Plan is Lawful and Complies with Constitutional Standards. 
 

 The Intervening Regulators argue that the Plan violates constitutional 

standards set forth in Neblett v. Carpenter, 305 U.S. 297 (1938), and is otherwise 

unlawful under Pennsylvania law.  Because these issues have been extensively 

briefed in other papers, the Health Insurers will respond to them below briefly and 

refer to the lengthier treatment of them in the Health Insurers’ previous filings.  See 

Health Insurers’ Pre-hearing Memorandum at 4-34; Health Insurers’ Post-hearing 

Memorandum at 16-29.   

A. The Plan satisfies the Carpenter test. 

 The “Carpenter test” requires a comparison between what policyholders are 

getting under a rehabilitation plan and what they would receive in a liquidation.  

Mutual Fire II, 614 A.2d at 1093-94.  Under the test, policyholders should get under 
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the Plan at least what they would receive in liquidation.  The Intervening Regulators 

have suggested that the only proper basis of comparison is the net present value of 

benefits under each policy.  However, as discussed in the Health Insurers’ Post-

hearing Memorandum, policyholders are not choosing between a damages claim 

under the liquidation provisions of a plan and a damages claim in a hypothetical 

liquidation.  Health Insurers’ Post-hearing Memorandum  at 22-29.  Instead, they are 

choosing between coverage provided under a plan and coverage provided under 

Guaranty Association statutes.  This requires a different kind of analysis, and 

different tests.   

 Those tests should comport with the way in which policyholders actually 

make decisions about insurance coverage.  There was extensive testimony on this 

subject by Mr. Cantilo and Mr. Bodnar, which was unrefuted.  Tr. at 346, 425-26.  

As discussed in the Health Insurers’ Post-hearing Memorandum, the Rehabilitator 

meets these tests and the Plan complies with the Constitutional standards.  Health 

Insurers’ Post-hearing Memorandum at 22-27.   

B. The Plan complies with all applicable laws. 

 The Intervening Regulators oppose the premium increase mechanism in the 

Plan on the basis that it discriminates against policyholders who are receiving rate 

increases.  The premise of their argument is that “these variations are unlawful 

because they differ from the results in a liquidation, where a liquidator would take 
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the contracts and historical rates as a given and allocate assets to the policies 

equally.”  Intervening Regulators’ Post-hearing Memorandum at 33.  This argument 

appears to ignore what would happen in an actual liquidation of SHIP.   

 In a liquidation, the Guaranty Associations would provide replacement 

coverage to the policyholders up to their respective Guaranty Association limits.  

Those limits vary from state to state, so the amount of coverage received by 

policyholders from state to state would differ.  Moreover, as testimony at the 

hearing established, and as the Intervening Regulators acknowledged, the Guaranty 

Associations would have the right to seek rate increases for that replacement 

coverage or provide completely new “alternative policies.”  Tr. at 640-41 (rate 

increase), 636 (alternative policies).  The rate increases would not be the same 

across all states.  Instead, the Guaranty Associations with the most underpriced 

coverage and the highest limits would likely seek higher rate increases than other 

Guaranty Associations.  Although regulators in states that historically suppressed 

rates might deny the full requested increases, it is clear that there would be 

variations in the amount of rate increases faced by policyholders from state to state.    

 If the Intervening Regulators are arguing that a liquidator would allow claims 

against the estate based on the policies’ terms and premium rates in effect today, 

they are on uncertain ground at best.  First, there is currently litigation in the Penn 

Treaty liquidation regarding whether policyholders have any claims against the 
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estate for benefits that might have accrued if policies had not terminated due to 

liquidation.  In that case, the Health Insurers have maintained that the termination 

of the policies under 40 P.S. § 221.21 eliminates any claim for benefits that accrues 

after the date of termination.  That issue is currently before the Commonwealth 

Court for decision.  Second, even if there are such claims, there is a serious question 

as to how those claims would be evaluated.  There are no Pennsylvania cases on 

point.  If one were to compute them based on the present value of future claims 

minus the present value of future premiums, the policyholders with the most 

underpriced policies would have the highest claims.  That seems like an inequitable 

result and one that the courts of Pennsylvania would likely reject. 

C. The Rehabilitator has the right to set rates. 

 In prior briefing, the Health Insurers illustrated that this is really just a choice-

of-law issue.  Health Insurers’ Pre-hearing Memorandum at 4-22; Health Insurers’ 

Post-hearing Memorandum at 17-21.  The power of the Rehabilitator to impair the 

rights of policyholders and other parties under appropriate circumstances, and 

address the causes of SHIP’s insolvency, also includes the right to establish premium 

rates.  See Health Insurers’ Post-hearing Memorandum at 18 (citing and discussing 

relevant authority).  Even counsel to the Intervening Regulators acknowledged at the 

hearing that “premium increases and benefit reductions are two sides of the same 

coin[.]”  Tr. at 298.  Under the circumstances of a rehabilitation, to the extent 
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Pennsylvania law conflicts with the laws of any other state, Pennsylvania’s interest 

in the successful rehabilitation of its domestic insurers outweighs the interests of any 

other state.  The Intervening Regulators do not cite any new authorities or refer to 

any new materials in advancing these arguments in their Post-hearing Memorandum.  

 In responding to the directed verdict entered by the Court at the close of the 

evidence, the Intervening Regulators filed an Application to Reconsider Order 

Granting Rehabilitator’s Oral Motion Regarding Issue State Rate Approval Option.  

At pages 15 through 19, they lay out the factual predicates for their application.  But 

curiously, none of them addresses the thrust of the Rehabilitator’s motion: the 

Intervening Regulators have not alleged harm to their interests as regulators due to 

the Plan’s rate approval provisions, nor have they demonstrated why, even if there 

is such harm, it is not cured by the Plan’s opt-out provisions.  They are focused solely 

on the fact that statutes authorize them to review rates, and the Plan modifies their 

standard protocol in doing so.  If this is an injury at all, it is not enough of an injury 

to warrant rejection of the Plan.  Under the choice-of-law analysis advanced by the 

Health Insurers, the interests of Pennsylvania in having its laws applied to insurers 

domiciled in its state must prevail. 

D. Waiver of Premium Benefits. 

 The Intervening Regulators maintain that the Plan’s treatment of waiver of 

premium benefits is inequitable because policyholders are already receiving this 
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benefit.  Intervening Regulators’ Post-hearing Memorandum at 31-32.  The 

Rehabilitator has included this provision to ensure that all policyholders are on the 

same footing going forward.  Tr. at 120-21.  There is nothing in the law that prevents 

a plan of rehabilitation from altering benefits that policyholders are entitled to 

receive at the time of the plan, nor do the Intervening Regulators cite any authority 

for this proposition.  In fact, Pennsylvania authority supports this feature of the Plan.  

As discussed above, in the Mutual Fire case, the rehabilitation court approved a 

modification to the plan that suspended the payment of certain loss adjustment 

expenses on claims that had already accrued.  Mutual Fire II, 614 A.2d at 1090.  The 

Court made no distinction for present benefits versus benefits that were projected to 

be paid in the future.  The Plan’s treatment of waiver of premium benefits is 

consistent with Pennsylvania law and within the Rehabilitator’s power. 

CONCLUSION 

 The Rehabilitator determined, after extensive analysis of SHIP’s current in-

force business and its history, that the Plan offers the best path to correct the 

conditions that constituted the grounds for rehabilitation while promoting fairness 

and equity among policyholders, and balancing the interests of the policyholders and 

the public good.  That determination, supported by ample evidence adduced at the 

hearing on the Plan, is entitled to deference.  Although the Intervening Regulators 

hold a different view, that view should not be substituted for the Rehabilitator’s 
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absent a showing that the Rehabilitator abused the discretion afforded her under 

Pennsylvania law.  The Intervening Regulators have not made that showing.  The 

Plan is feasible to accomplish a proper rehabilitative purpose, which cannot be 

achieved in liquidation.  The Plan is lawful and meets the standards for confirmation.  

The Health Insurers respectfully request that the Court approve the Plan.   

      Respectfully submitted, 
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Email: adaubert@state.pa.us  
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Jodi Frantz 
Pennsylvania Department of Insurance 
1341 Strawberry Square 
Harrisburg, PA 17120 
Telephone: (717) 787-2567 
Email: jodfrantz@state.pa.us 

Kathryn McDermott Speaks 
Pennsylvania Department of Insurance 
1341 Strawberry Square 
Harrisburg, PA 17120 
Telephone: (717) 787-2567 
Email: kspeaks@pa.gov  

Preston M. Buckman 
Pennsylvania Insurance Department 
901 N. 7th Street, Suite 200 
Harrisburg, PA 17102 
Telephone: (717) 886-2080 
Email: pbuckman@pa.gov  

Leslie Greenspan 
Tucker Law Group, LLC 
Ten Penn Center 
1801 Market Street, Suite 2500 
Philadelphia, PA 1910 
Telephone: (215) 875-0609 
Email: lgreenspan@tlgattorneys.com  
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Non-Parties  

Counsel for the Senior Health Care Oversight Trust 

Thomas Jenkins, Attorny-at-Law 
6498 N. Lazulite Place 
Tucson, AZ  85750 
Telephone:  (312) 480-8153 
Email:  tjenkins5714@gmail.com 
 

Matthew D. Coble, Counsel  
Mette Evans & Woodside  
3401 North Front Street  
Harrisburg, PA 17110 
Telephone: (717) 232-5000  
Facsimile: (717) 236-1816  
Email: mdcoble@mette.com  

Intervenors  

Counsel for Intervenor National Organization of Life and Health Insurance 
Guaranty Associations (NOLGHA) 

Caryn M. Glawe 
Faegre Drinker Biddle & Reath LLP 
300 North Meridian Street, Suite 2500 
Telephone: (317) 237-0300 
Facsimile: (317) 237-1000 
Email: caryn.glawe@faegredrinker.com  

D. Alicia Hickok 
Faegre Drinker Biddle & Reath LLP 
One Logan Square, Suite 2000 
Telephone: (215) 988-3364 
Facsimile: (215) 988-2857 
Email: alicia.hickok@faegredrinker.com  
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Jane Dall Wilson 
Faegre Drinker Biddle & Reath LLP 
300 North Meridian Street, Suite 2500 
Telephone: (317) 237-0300 
Facsimile: (317) 237-1000 
Email: jane.wilson@faegredrinker.com 

Counsel for Intervenor Primerica Life Insurance Company 

Kevin Eldridge, Assistant General Counsel 
Primerica Life Insurance Company 
Office of the General Counsel 
1 Primerica Parkway 
Duluth, GA 30099-0001 
Telephone: (470) 564-6898 
Facsimile: (470) 564-7028 
Email: Kevin.Eldridge@primerica.com  

J. David Leslie 
Rackerman, Sawyer & Brewster P.C. 
160 Federal Street 
Boston, MA 02110-1700 
Telephone: (617) 951-1131 
Email: dleslie@rackermann.com  

Eric A. Smith 
Rackerman, Sawyer & Brewster P.C. 
160 Federal Street 
Boston, MA 02110-1700 
Telephone: (617) 951-1127 
Email: esmith@rackermann.com  

Counsel for Intervenor Primerica Life Insurance Company 

Jim Gkonos, Counsel 
Saul Ewing Arnstein & Lehr LLP  
Centre Square West 
1500 Market Street, 38th Floor  
Philadelphia, PA 19102-2186  
Telephone: (215) 972-8667  
Facsimile: (215) 972-1833  
Email: jim.gkonos@saul.com 
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Counsel for Intervenors Maine Superintendent of Insurance, Massachusetts 
Commissioner of Insurance and Washington Insurance Commissioner 

Stephen G. Harvey 
Steve Harvey Law LLC 
1880 John F. Kennedy Blvd., Suite 1715 
Philadelphia, PA 19103 
Telephone: (215) 438-6600 
Email: steve@steveharveylaw.com  

Counsel for Intervenors ACSIA Long Term Care, Inc.; Global Commission 
Funding LLC, LifeCare Health Insurance Plans, Inc., Senior Commission 
Funding LLC, Senior Health Care Insurance Services, Ltd., LLP, and United 
Group Agency, Inc. 

Joseph M. Donley, Member 
Clark Hill PLC 
Two Commerce Square 
2001 Market Street, Suite 2620 
Philadelphia, PA  19103 
Telephone:  (215) 640-8525 
Email:  jdonley@clarkhill.com 
 

Scott B. Galla, Senior Attorney 
Clark Hill PLC 
Two Commerce Square 
2001 Market Street, Suite 2620 
Philadelphia, PA  19103 
Telephone:  (215) 640-8512 
Email:  sgalla@clarkhill.com 

 

Pro Se Intervenor James F. Lapinski 

James F. Lapinksi, Plaintiff and Commenter 
P.O. Box 29135 
Port Orange, FL  32129  
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Pro Se Intervenor Georgianna I. Parisi 
Georgianna I. Parisi  
257 Regency Ridge Dr.  
Dayton, OH 45459 

 

Dated:  June 28, 2021    /s/ John P. Lavelle, Jr.   
       John P. Lavelle, Jr. 
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